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DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI. 


THIRD JUDICIAL DISTRICT, 


MAY TERM, 1841. 





Bascom, impleaded with Myutus, v. Youne. 


1. It is error to enter judgment against a party who has not been served 
with process, and does not answer to the action. 

2. Money borrowed by a partner in the name of the firm becomes a 
partnership debt, unless the lender knew, or had reason to believe, 
that the borrower wanted the moncy for his own private use, or the 
transaction was out of the ordinary course of business. 


Appeal from the St. Louis Circuit Court. 
Polk for Appellant. 


Ist. That judgment was rendered by the circuit court 
against the two defendants, Mylius & Bascom, aithough 
Mylius was not served with process and did not appear to 
the action. See 3 Blk. Com. 279 et seq. et passim. 

2. That the finding of the jury is against the weight of 
evidence. That the evidence as preserved in the bill of ex- 
ceptions, shows that the money for which the note sued on 
was given, was obtained for the individual use of Mylius, 

nd not for the benefit of the firm, and that the circumstan- 
ces were such as must have satisfied the defendant in error 
of that fact. 








































2 SUPREME COURT OF MISSOURI, 
“i Sar” King and Tunstall for Appellee. 


Reese: te. The circuit court committed no error in this case. 

pleaded with Ist. He did not err in his instructions to the jury. ' 
— 2. The jury committed no error in finding their verdict 
Young. from the evidence for Young. 

3. The court did not err in refusing to grant a new trial 
in this case. 

4, The plaintiff in error, Bascom, cannot get relieved 
from the payment of this note, unless he could show from 
the evidence in the case that Mylius and the defendant in 
error, Young, both knowingly and intendingly confederated 
together to commit upon him a fraud. See Ist vol.of Leigh’s 
nist prius, and the authorities there cited, page at top 352, 
on the subject of partners; also, page at top 353, &c. 

5. And there is no testimony i this cause showing this 
fact, or even intimating of it. So far as Young was concern- 
ed, it was on his part a fair and bona fide transaction; the 
money by him was advanced to Mylius, upon the credit of 
the firm of Mylius and Bascom. 

6. The proof shows that they were in partnership, and se 
continued in partnership, for there has been no announce- 
ment of a dissolution as yet, and the law affixes this respon- 
sibility on Mr. Bascom; and if he has associated with him a 
bad man in business asa partner, he must take the con- 
sequence of his partner’s acts, and not expect innocent per- 
sons to suffer in consequence of his alliance with him, by 
his own voluntary act. 








Bascom, impleaded with Myuius, pl’tiff in error, v. Youne, 
defendant in error. 


Polk for Appellant. 


This case differs in no material respect from the other case 
between the same parties numbered 5, of the returns to this 
term, except that the judgment before the justice of the 
peace, where the action was originally commenced, was 
against the plaintiff in error, and not in his favor, as in the 
other case. 


King and Tunstall for Appellee. 
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Opinion of the Court by Tompkins, Judge. “" = 





Young commenced two actions, before a justice of the a 

peace, against the appellants, Mylius and Bascom, both pleaded witb 
founded on notes. Notice of the actions were served on MY!us 
Bascom ; but was returned by the officer that Mylius was Young. 
not found. In the one case the judgment of the justice was 
for the defendant, Bascom ; and in the other for the plaintiff, 
Young. Appeals to the circuit court were taken in both 
cases. Young took his judgments in the circuit court against 
the defendants; and in each cause, and in every entry of 
each days’ proceedings, Mylius and Bascom are named either 
as defendants, or in their accidental character of appellants 
or appellees. It was proved that Mylius and Bascom were 
partners in an establishment for selling jewelry ; that some 
time in the year 1839, Bascom was absent from St. Louis, in 
the east, for the purpose of purchasing supplies for this es- 
tablishment: and that during his absence the several sums 
of money for which these notes were executed by Myliusin 
the name of the firm, viz: John P. Mylius & co. The one 
was for $150, the other for $120. Young kept an exchange 
office in St. Louis. It was also proved by him that, during 
the said absence of Bascom, Mylius had executed notes in 
the name of the firm to other persons, which Bascom, after 
his return, had paid. The consideration of these other notes 
was jewelry. Other evidence was given, which it is not 
material to notice here. 

The plaintiff in error, Bascom, contends that the judg. 
ment of the circuit court ought to be reversed: First, be- 
cause judgment is taken against Mylius and Bascom, when 
Bascom alone was summoned; and secondly, because it 
does not appear that the money was borrowed for the use 
of the firm, and that to deal in money was not in the course 


of their trade. 


: 2 It is error 
The first objection to the judgment appears to be well to enter judg- 


taken. Young, the defendant in error, should have taken 9’ Sarty, who 
judgment against Bascom only. But it does not appear has ae 

. . serve with 
from any evidence in the cause, that Young had any reason process, and 


‘3 : . ° + does not an- 
to believe that Mylius wanted this money for his own pri- aa a ahs 


action. 














SUPREME COURT OF MISSOURI, 


MAY TERM, vate use Only, and the amount of both notes was so small, 
‘that it might well have been necessary to the firm in the or- 

a. dinary transaction of its business on such an occasion. Bas- 
pleaded with com appears from the evidence to have had all the capital 


Mylius, : < 
"v. used in the trade: he was absent for the purpose of purcha- 


Young sing goods, and that amount of money borrowed might pro- 
Money bor- ~~ eee + 
rowed by a Dably enough have been necessary to the firm. He seems 


partnerin the tg have misplaced his confidence: for Mylius appears by the 
name of the ‘ cae hes So ma 
firm becomes eVidence to have absconded before Bascom’s return to St. 
ee Louis. It is then more fit that he should bear the loss con- 
ebt, 8 : <a 
the lender sequent on the improper conduct of his partner, than that 
knew, or had y o. wl joes not appear to ke privv to any fraudul 
reason to be. LOUNg, Who does not appear to ke privy to any fraudulent 
lieve that the jntent on the part of Mylius, should bear it. 
borrower : : AR ae ee : 
wanted the The circuit court, then, in my opinion, committed no er- 
money for his ror in refusing Bascom a new trial; but because its judg- 
own private ee . ° A : ‘ s 
use, or the ment was for Young against both Mylius and Bascom, when 
transaction 3 


was out of the Dascom alone had been summoned, its judgment ought, in 


ordinary my opinion, to be reversed; and such being the opinion of 
course of bu- = ‘ ‘ : 5 ; , 
siness. udge Narrow, its judgment is reversed; and this court di- 


rects the clerk to enter up judgment against Bascom alone, 
against whom the circuit court ought to have entered up 
judgment. 


Macenan v. Orme & SPEERS. 


1. Where replications are not filed within the time prescribed by the 
statute, and no objections are made tothe tiling of them after that 
time, and no motion made for wu judgment of non-suit; after verdict 
for plaintiff, it is too late to raise the objection. 

2. Unless allo: the testimony is preserved ina bill of exceptions, this 

: court will presume that the judgment of the circuit court, in the 
admission or exclusion of evidence, is correct. 


Appeal from the St. Louis Circuit Court. 
T. Polk for Appellant. 


1. That the court below ought to have admitted the de- 
position of Joseph Dowling to be read to the jury. 











c¢ 


\“e 
' 











THIRD JUDICIAL DISTRICT. 5 


2 That the replications of the defendants in error to the MAY TERM, 
pleas of the plaintiff in error, not having been filed for three . 
terms after the one at which they ought to have been put Magehan, 
in, were irreguiarly filed, and judgment of non pros ought 
to have been entered up against them. See Code of 1835, 
page 458, sect. 9; 1 Chits. Pl. 257; Pugh v. Robinson, 1 T. 
R. 118. 





v. 
Orme&Speers 


Darby for Appellee. 


It would be difficult for this court to decide that the circuit 
court erred, When no evidence whatever is preserved in the 
record. Hughes v. Ellisan, 5 vol. Mo. Decisions, page 110. 
The deposition of Dowling was properly rejected. 


Opinion of the Court by Napton, Judge. 
P y trap 8 


This was an action of assumpsit brought by the plaintiffs 
below against defendant, upon the common counts. The 
pleas were non-assumpsit and set-off. Replications were 
not filed until the third term after the pleas were put in. The 
plaintifis had judgment, and defendant moved for anew 
trial, which was overruled. He then appealed. 

The bill of exceptions does not preserve any of the testi- 
mony of the case, but shows that a certain deposition was 
offered to be read in evidence by defendant, and was ob- 
jected to by plaintiffs, and rejected by the court, to which 


opinion of the court the defendant excepted. 
Only two points have been raised on this record. It is 


first objected, that the replications were improperly filed; 
and, secondly, that the deposition was improperly excluded. 
Our statute requires replications to be filed within thirty Where ra. 


days of the commencement of the term at which the de- plications arc 


A ; not filedwith- 
fendant is bound to appear. In this case the statute wasin the time 


not complied with; but no objection seems to have been agg 
taken to the filing of the replications, and no motion was and no objec. 

: - = +s -_ tionsare made 
made for a judgment of non-suit against the plaintiff. It isto the filing 
too late to raise the objection here. of them after 


M , ate , that time,and 
In relation to the exclusion of Dowling’s deposition, this no motion 


: made for a 
court has —_ on the record to rebut the legal presump- judge. of 
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may Term, tion in favor of the correctness of the action of the circuit 
* court. Itis not specified what objections were made to this 
Magehan deposition, nor can its relevancy or irrelevancy be ascertain- 


ze ed, none of the testimony being preserved in the bill of ex- 
Orme§&Speers “i 


ceptions. 
non-suit siter Judgment is therefore affirmed. 
plaintiff, it is too late to raise the objcction. 
Unless all of the testimony is preserved in a bill of exceptions, this court will 
presume that the judgment of the circuit court,in the admission or exclusion of evi- 
dence, is correct. 





Weimer, Appellant, v. Morris, Appellee. 


If a party, by negligence, suffers a judgment by default to go against 
him, it will not be set aside to admit a defence which the party 
might have made had he used due diligence. 


Appeal from the Circuit Court of St. Louis county. 
Gamble for Appelice. 


The error assigned is, that the court refused to set aside 
the judgment by default. 

The decision of the court below was correct. 

Ist. Because the affidavit swears to no defence to the ac- 
tion. 

2d. Because there was no diligence in making a defence. 
Lecompte & wife, vs. Wash, 5 Mo. Rep. 557. 

dd. That the motion was not made in time, being after 
damages were assessed. Revised Code 460, sec. 31. 


Opinion of the Court by Tompkins, Judge. 


John P. Morris brought his action in the circuit court of 
St. Louis county, against John M. Weimer. That court 
gave judgment for Morris; to reverse which Weimer ap- 
peals to this court. The judgment was taken by default, 
and there was a motion to set it aside, which was overruled. 
The bill of exceptions shows that Weimer swore that short- 
ly after the service of the summons in the case, he saw 
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George W. Call, the maker of the note on which the action ™A4¥ -TRaM, 
was founded, and for whose accommodatiun the defendant 
Weimer indorsed the same, and the said Call told Weimer Weimer 
that he would attend to the whole business himself, and gave 44°. 
such repeated assurances to that eflect that he, Weimer, re- 
lied on him entirely, and supposed that said Call had attend- 
ed to it; and but for that circumstance Weimer said he 
would have made a defence to the action. Weimer further 
stated in his affidavit, that since the rendition of the judg- 
ment against him, he has been informed, and believes, that 
there was no legal consideration given by the said plaintiff 
to said Call for a large part of the sum specified in said note, 
and that an usurious interest at the rate of seventy-two per 
cent. was exacted on the same. All which he believes he 
can, if permitted, prove to the court. 
Had Weimer pleaded to this cause, and diligently made If a party, 
such defence as he could, and then after judgment rendered ®Y 2es!- 
e : ; 2 : es gence, suffers 
against him disclosed this evidence, declaring that he had nota judgment 
been able, by using due dilig to discover the s: <<. 
» by using due diligence, to discover the same be- gy against 
fore trial, it might have been good reason why a new trial him, it will 
: se ; % > ae not be set 
should have been granted to him. But after having by the aside toadmit 
most gross negligence suffered a judgment by default to go sreripeed 
against himself, he comes in to claim that indulgence which party might 
ys = have 
can be shown only to the diligent. randy igen 
The judgment of the circuit court is affirmed. due diligence 





Wipow and Heirs of James Macxay v. P. M. Dinton. 


1. The treaty by which Louisiana was acquired, imposed only 2 political 
obligation upon the government of the U.S. to perfect the titles, 
rights and claims originating under the former government. Tie 
treaty itself did not, asin the case of the Florida purchase, operate 
as aconfirmation, This political obligation, sacred as it is, cannot 
be enforced by the judicial tribunals. . 

2. When the government exercises its powers, and confirms the land to 
one claimant, it must necessarily be to the extinction of any more 
inchoate title in another. The oldest confirmation, like the oldest 
patent, must prevail, at least in ejectment. 

3. The act of Congress of June 13th, 1512, confirmed the claim of the 
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inhabitants of St. Louis to the commons adjoining that town, and 
that act of confirmation embraced the commons as defined in the 
survey of 1€06. Therefore, a party claiming under the inhabitants 
of St. Louis, must prevail over a party who claims under a title con- 
firmed by the act of 4th July, 1836, 


Error to St. Charles Circuit Court. 
Lawless for Plaintiffs. 


It wili be contended on behalf of plaintiffs, that the court 
erred in instructing the jury that the claim of the inhabit- 
ants of the town of St. Louis was confirmed to the exclu- 
sion and extinction of the title of James Mackay. 

It will be contended that the court did not err in excluding 
the sheriff’s deed to Frederick Dent. It will also be con- 
tended that the circuit court did err in admitting the pro- 
ceedings before the commissioners on the claim of commons, 
to be read in evidence against the plaintiffs. 

As to the error of the court below in its instruction with 
reference to the city title, the plaintiffs will rely on the 
treaty of cession—the law of nations—the divers acts of 
congress from 1815, to 4th July, 1836, to show the validity 
and inviolability of the title of plaintiffs under James Mackay, 
their ancestor. The plaintiffs will rely on the act of 13th 
June, 1812, sec. 1, and on the nature of the claim and title 
to commons here set up, to show that that act did not, in 
terms or in spirit, confirm the claim of 14,000 acres, made 
by certain inhabitants, and at their request surveyed by 
Mackay in 1806. See Lawless v. Newman, 6 Mo. R. 279. 
As to the sheriff’s deed to Frederick Dent, the plaintiffs will 
contend that it conveyed no land whatever to Dent; that it 
was totally void, because, among other reasons : 

Ist. Of the uncertainty of description. See 8th Johns. 
Rep. 520; 13 Johns. Rep. 537; ibid. 340; ibid. 37, 577. 

2d. Because the executors of Mackay had no estate or 
interest in the land in question in their hands to be admin- 
istered. 

3d. That their testator, James Mackay, had no estate or 


interest in the land that could be conveyed by him, either as . 


a legal estate or a trust estate, or right in equity to land, or 
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which could be the subject matter of the lien of ajudgment ™A¥, TERM, 
against either him or his executors, at the date of the judg- : 
ment rendered in favor of J. & B. Pratte, on which could Widow and 


ed ro } ay Spee te h’rs of James 
be levied on or sold under execution. Tenebar. 
: 





Gamble for Defendant in Error. * Ee 

i. That there was here a claim to commons, as originating 
under the Spanish government, presented before the proper 
tribunals of the American government for adjudication, and 
upon which the government of the United States itself pass- 
ed, by the act of 13th June, 1S12. 2d Story’s Laws U. 
States, 1259. 

2. That the claim to commons did not require that there 
should be any grant of commons in the sense in which the 
word grant is understood, when applied to the claim of an 
individual; but any dedication to public use, any user of the 
property as commons, any recognition of the existence of 
such right of common by the competent authority of the 
country, or acknowledgment of the existence of such com- 
mons, or reservation, for such use, is a good basis of such 
claim, under either common or Spanish law. 10 Peters, U. 
States v. The City of New Orleans; 12 Peters, Strother v. 
Lucas, in the notice to the opinion of the court. 

3. That the claim for commons as made, was upon a re- 
cognition of the existence of commons under the Spanish 
government, by the lieutenant governor who signed and ap- 
proved the regulations adopted in relation to the commons, 
by the Syndics of St. Louis; and whether the claim calls 
the act of the lieutenant governor a decree, or uses any other 
name, it is equally available. 

4, That the right of common was under the Spanish gov- 
ernment at least as meritorious as the claim of the land by 
an individual; and if it has been confirmed by the gov’t. of 
U.S. its merit has been abundantly recognised. 

5. That the claim to commonas filed before the board, with 
the.survey made by Mackay, was aclaim to all the land 
within the exterior boundary of that survey, notwithstand- 
ing the pretensions of Mackay and others were laid down. 
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may term, The correctness of this position is shown by examining 
the claim for a specific quantity of land, and the survey 
Widow and whose exterior boundary embraces that quantity. 
— 6. That the confirmation by the act of 13th June, 1812, 
v. was a confirmation of the claim as exhibited before the 
P. M. Dillon. 
board. 

7. That such confirmation was equivalent to, and was a 
grant. Strother v. Lucas, above. 

8. That such confirmation, made by act of congress, being 
a valid title to support and defend actions of ejectment, is a 
better legal title than any younger confirmation, whether by 
act of congress or otherwise. See statute upon action of 
ejectment. 

9. That if there had been any pretension to the land re- 
maining in Mackay, after act of 13th June, 1812, that pre- 
tension was utterly extinguished by force of the act of 26th 
May, 1824. 3 Story, 1959, secs. 5 & 7; and the title of 
commons had no shadow upon it. 

10. That the fact of confirmation under act of 4 July, 
1836, gives no authority to courts or individuals, to draw in 
question the correciness of the action of the sovereignty in 
confirming by act of 13 June, 1812. 


Opinion of the Court by Napton, Judge. 


This was an action of ejectment brought by the plaintiffs 
to recover a tract of land lying south of the city of St. 
Louis. 


The plaintiff claimed title under a concession to him of 
about two hundred arpens, by metes and bounds, made by 
Charles Dehault Delassus in 1799; a survey made by Sou- 
lard of 288 arpens, in 1802; reported for confirmation by 
the last board of commissioners, and confirmed by the act of 
July 4th, 1836. 


The first board of commissioners expressed an unfavor- 
able opinion of this claim, intimating that it was ante dated. 
In 1813, the recorder confirmed 30 arpens of the claim, be- 
ing all not included within the limits, or supposed limits of 
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THIRD JUDICIAL DISTRICT. il 


the commons; that being abandoned by Mackay’s agent. MAF Sai” 
In 1833, the last board of commissioners, after an examina- 
tion of the claim and testimony relating thereto, pronounce Widow and 
ita good one, and recommend it for confirmation, which a” 
was accordingly effected by the act July-4, 1836. 

Two separate and distinct titles were relied on in defence. 


; 
The defendant first claimed under a judgment and execution 4 





v. 
P. M. Dillon 


against the executor and executrix of James Mackay, and a 
sheriff’s sale and deed. i 

Secondly, defendant claimed under the confirmation of 
the commons of the town of St. Louis, by act of 13 June, 
1812, and conveyance from the city authorities of St. Louis. 

The title to the commons was as follows:—A claim for 
4293 arpens, situate adjoining the town of St. Louis, known 
by the name of the St. Louis commons, and said to have 
been granted by a decree of the Lieut. Governor Cruzat, in 
1782, was filed in the office of the recorder. At the same 
time was filed a document containing the proceedings of cer- 
tain inhabitants of St. Louis, for the appointment of Syndics, 
who had authority to regulate the police of the village and 
the inclosure of its commons. These Syndics, on the 22d 
Sept. 1782, with the approbation of the lieut. governor, pro- 
ceeded to establish certain regulations concerning the enclo- 
sure of the commons, and these regulations were signed by 
the said Syndics, and the lieutenant governor himself. 

A survey of the common was made by James Mackay, in 
1806, at the request of the principal inhabitants; in the notes 
of which survey, Mackay states it to contain 4293 arpens ; 
and that, by the request of the inhabitants, he had marked 
down the pretensions of six individua}s to lands within the 
commons, including his own. 

In 1806, the claim was submitted to the board, and they 
reported it to be equitable under the Spanish usages. In 
1812, a majority of the commissioners rejected the claim. i 
On the 13th June, 1812, the act of congress was passed, by 
which the claim of St. Louis, and several other villages to qi 
commons, was supposed to be coufirmed. 

Evidence was taken before the commissioners, and also 
read on the trial in the circuit court, conducing to show the 
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way TERM, user of these commons for many years prior to the change 
*__ of government in 1804. 
Widow and ‘The plaintiff below applied to the court for the following 
— instructions, the first of which was given, and others. re- 
fused: 

1. That the sheriff’s deed, and the proceedings in the case 
of J. & B. Pratte, against Mackay’s executors, be excluded. 

2. That Mackay’s survey of commons, preserving Mack- 
ay’s claim on the n. east part thereof, is conclusive that the 
claim of commons did not extend over Mackay’s claim, as 
between those claiming the common and his heirs. 

3. That Mackay’s survey of commons, including his claim, 
is good evidence to the jury that the claim of commons did 
not extend over, and cover Mackay’s claim. 

4, That the deed from the city to Dent, conveyed no title 
under which the defendant can justify in this action. 

At the instance of the defendant, the court gave the fol- 
lowing instruction : 

«That the claim of the inhabitants of the town of St. 
Louis to commons, as exhibited upon the copy of the claim 


v. 
P M. Dillon. 


the 13th June, 1812, to the inhabitants of said town accord- 
ing to the claim, and that the title to the land so confirmed, 
isa vested title against the title of the plamtiff under the 
confirmation of the act of congress of the 4th July, 1836.” 

This instruction was excepted to by piaintiff, and the jury 
found a verdict for defendant. 

The title of the defendant under the sheriff’s deed, having 
been excluded by the court below, was not therefore dis- 
cussed at the bar, and will not be noticed by the court. The 
title under the commons will alone be considered. 

If it were conceded, that the act of 13th June, 1S12, con- 
firmed the claim of the inhabitants of St. Louis to the com- 
mons, as exhibited before the board of commissioners, there 
would be, I apprehend, but little room to question the pro- 
priety of the instruction given by the circuit court. 

The treaty Jt appears to be well settled, that the treaty by which 
nce Louisiana was acquired, imposed only a political obligation 


imposed ped upon this government to perfect the titles, rights and claims 
a political ob- 


given in evidence, was confirmed by the act of congress ot 
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THIRD JUDICIAL DISTRICT. 13 


originating under the former government. The treaty itself ™4¥ a 
did not, s in the case of the Florida purchase, operate as a 


confirmation. This political obligation, sacred as it is, can- Widow and 
not be enforced by any action of the judicial tribunals. The ae ” 
legislation of Congress, from 1804 to the present day on this 
subject, is obviously based upon this supposition. They 

have established, from time to time, tribunals to investigate i sg 


these claims, and from time to time have confirmed such asthe U. S. to 
h ht j aot perfect the ti- 
they thought just, and rejected such as were supposed to be tles, rights and 


unfounded. ‘I hey have afforded every facility to claimants, ©!4i™s re 
: 4 Sane ro , nating under 
and seemed anxious to retain the title themselves no longer the former 
wc ; : at Ea 
than the conflicting rights of others could be examined and Suet itself 


decided. did not, as - 
: the case of the 
The federal government, being unable to confirm the Florida pur- 


same land to two adverse claimants, must then, to some a 
tent, determine between the conflicting titles. tion. This po- 


. : ete ‘ litical obliga- 
Each claimant depends upon the justice or comity of the tion, hl 


present government; and when the government exercises itis — 
rs ‘ae cali : enforce 
its powers, and confirms the land to one, it must necessarily the judicial 


. : Pes oe ° ° tribunals. 
be to the extinction of any mere inchoate title in the other. When ihe 


The oldest confirmation, like the oldest patent, must prevail, government 
§ latest ie or oe t exercises its 
at least in an action of ejectment. powers, and 
If, therefore, the act of [3th June, 1812, confirmed the confirms the 
: ; : 6 2 9 land to one 
claim of the inhabitants of St. Louis to 4293 arpens of com. claimant, it 
mons, that confirmation must prevail over the confirmation nil be to th 
to Mackay, in 1836, whatever may be the comparative me- extinction of 
f h . oO ] eee | - | S is! ss any mere in- 
rits of their respective claims under the Spanish govern- choate title in 


: ‘nositi is r _ another. The 
ment, except the interposition of this government was un- 3) egg 
necessary to perfect the titles. mation, like 

The strength of the defendant’s title must rest on the ronda ae 
supposed confirmation of the commons, by the act 13 June, vail, at least 
a : ¢ in ejectment. 
1812. The proper construction of that act presents the on- 
ly difficulty in this case. 
That the phrase “rights, titles and claims,” implies some- 
thing more than grants or concessions, and will embrace 
such claims as rest on mere’ inhabitation, cultivation, and the 
usages and customs of the country, is distinctly declared by 
the supreme court of the United States in various decisions, 


ard particularly reiterated in the case of Lucas v. Strother, 


2 








Vv. 
P. M. Dillon. 





14 


MAY TERM. 





Widow and 
h’rs of James 
Mackay, 


v. 
P. M. Dillon. 








SUPREME COURT GF MISSOURI. 


(12 Peters.) The existence of a commons ia St. Louis, is 
clearly ascertained, as far back as 1782, when certain regu- 
lations were made by the Syndics, in conjunction with, and 
under the direction of the lieut. governor. The precise lim- 
its of the commons at this time were not so well established. 
From the testimony of the old inhabitants, as preserved in 
the office of the recorder, and submitted to the jury who 
tried this case, it may at least be inferred, that from time to 
time the common was enlarged, as the increase of population 
required, and it was probably some years after the date of 
the regulations of Cruzat and the Syndics, that it reached 
the extent claimed in 1806. There is, however, abundant 
testimony that the boundary claimed in 1806 had been es- 
tablished before the transfer in 1804, though no survey had 
been made. , 

A mere claim, unsupported by any shadow or pretence of 
right, is clearly not such a claim as any act of congress could 
confirm. The force of the term confirmation, of itself, im- 
plies some sort of a title in previous existence. Whilst the 
word claim could not be justly interpreted in so broad sense 
as this. Yet neither is it to be so restricted as to exclude 
every thing which the previous words “rights and titles” 
might embrace. Claims are doubtless meationed, in order 
that the act might be sufficiently large to embrace every 
species of proprietary interest set up against the govern- 
ment, whether founded on concessions, grants, uses, or any 
other inchoate title by which, under the laws and customs 
of the Spanish government, property could be severed from 
the King’s domain, and equitable titles created. 

The existence of a commons adjoining the village of St. 
Louis, of some extent, since the first establishment of a 
French post there, is undeniable. All the witnesses exam- 
ined before the board concur on this point. The act of 
1812, confirmed the claim of the inhabitants to commons; 
and the inquiry is, to what extent did that confirmation 
teach. Did it embrace the commons as they existed under 
Cruzat’s administration, or as defined in 1806 by Mackay, 
and submitted to the board and recorder, and rejected by 
the majority of the board? The claim was confirmed, and I 
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confess it is difficult to perceive how any other claim could MAY_TERv, 
have been contemplated than the claim to 4293 arpens, 
which had been urged upon their agents in this territory, Widow and 





and preserved in the official records of the government. h’rs_ of James 


Mackay, 


The act of 1812 confirms the claims to town lots, out lots, v. 
P. M. Dillon. 


common field lots, and commons, to the claimants, according 


to their several right or rights in common thereto.” It is The act 3 
: d congress 0 
supposed that this last clause is proof conclusive that only dues oh, 1812, 


: ; ‘ : confirmed the 
such claims as were founded on right were designed to be Chim of the 


confirmed. ‘To this interpretation I have no objection, as it yee of 
: eae: : ‘ t. Louis to 
may be fairly presumed, in justice to our national legisla-t,¢ commons 


ture, that unjust claims were not intended to be confirmed. adjoining that 
town, and that 


But what tribunal can look behind the confirmation of con- act of confir- 
—_ . : Die some : . mation embra- 
gress, and investigate the justice of their grants. Here ooy the com- 


was an exercise of political power by the federal govern- —s defi- 
. . . e sur- 
ment, in the fulfilment of the treaty obligation ; and the ju- a of 1206. 


dicial tribunals of the country cannot inquire whether this Therefore, a 
eae ; fi party claiming 
power has been judiciously and honestly exercised. Con- under the in- 


gress may have confirmed the least equitable title; but hav- habitants - 


: : ” St. Lotis, — 
ing done so, that title cannot be disturbed. must prevail 
over a party 


There is one view of this subject which appears to me who claims 
strongly to corroborate the idea, that the act of 1812 was ae gpd ol 
designed to confirm theclaim to the specific quantity of land, A Pe — 
asked for as commons by the inhabitants of St. Louis. If it wali 
were the design of congress to limit their confirmation to 
only so much land as might, upon judicial investigation, 
prove to be justly claimed of the Spanish government, either 
by user or grant, it seems very strange that a special act, or 
special provisions in the same act, were not framed to meet 
such a case. The words of the act which was passed, are 
certainly general enough to embrace the whole claim as it 
was on file in the recorder’s office, and the United States 
must therefore have intended to part with all their title and 
claim to this tract of land. 

I conclude, then, that the defendant claiming under the 
inhabitants of St. Louis, whose claim was confirmed 13th 
June, 1812, must prevail over the plaintiff who claims un- 
der a title which was not perfected until 1836. 

Judgment affirmed. 
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MAY TERM, Cuouteau v. Eckert. 
1841. . 
sone Ejectment: Plaintiff claimed under, Ist, A concession from the Lt. Gov. { 
Chouteau, 


* of Upper Louisiana, dated 26th Nov. 1801, founded on a former grant 1 
Eckert. alleged to have been made in 1787, by the then Lt. Gov. of U. L. 2d, 
The proceedings of the board of commissioners, under the act of 
Congress of 1832 & 3, confirming said claim. 3rd, The act of 4th Ju- | 
ly, 1836, and a survey by the U. S. under said act. The premises in 
controversy were part of the St. Charles commons, and defendant 
claimed under the inhabitants of that town. The court adhere to the 
decision made in‘Bird v. Montgomery, (6 Mo. R. 510,) viz: The 
confirmation by the act of 4th July, 1836, cannot prevail over the pre- 
vious confirmation to the inhabitants of St. Charles by the actof 13th 
June, 1812. 


Appeal from St. Charles Circuit Court. 


Lauless, Bogy, and Hunton for Appellants. 


The jury found a verdict for defendant. It is contended 
that the judge erred in the above instruction, in this: : 

Ist. That a matter of law was left to the jury, to wit: | 
whether a survey had been made by the authority, and un- 
der the orders of the Spanish lieutenant governor of Upper 
Louisiana, of lands for commons, so as to include the pre- 
mises in controversy. | 

2d. That the above instruction excludes from the jury all 
consideration of the original grant of said land to the said 
plaintiff, and the confirmation of said grant, by the act of 
1836, to plaintiff, by congress of the United States. 

3d. That it is manifest from the above evidence spread on 
the record on each side, that: 

Ist. The government of Spain, nor any other in Upper 
Louisiana, granted as commons the said tract in question to 
the town of St. Charles, but on the contrary refused to 
grant that, or any other land to the town of St. Charles as 
commons. 

2d. That said survey is not only not made under any au- 
thority of a Spanish lieutenant governor .of Upper Louisi- 
ana, but in direct and manifest disregard and violation of 
the special order, and decree of that officer, touching the 
land adjacent to the town of St. Charles, and including the 
tract in controversy. 
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3d. That said instructions wholly disregard the treaty of ms 


cession, the law of nations, the decisions of the board of 
commissioners, the act of 4th July, 1836, and the survey of 
the plaintiff granted lawful property under said act. 

The counsels for plaintiff will rely in argument on the 
treaty of cessions; the law of nations; the divers acts of 
congress; the act of 1812, sec. 1; the act of 1832; and 3d 
and 4th of July, 1836; the decision of the United States 
supreme court, in 6 Peters, in the case of Chouteau Delas- 
sus, Mackay and Soulard, on appea! from Judge Peck; and 
many other cases; and also that of Newman vs. Lawless, 
Mo. Rep. 5 vol. page 236. 


H. R. Gamble. 


The documentary commons title is the same as in Bird’s 
case; and I rely upon the decision in that case, and upon 
the general principles in relation to such titles, as contained 
in my brief now before the court, in the case of Mackay’s 
heirs v. Dillon. 


Opinion of the Court, by Napton, Judge. 


This was an action of ejectment to recover a tract of 
land lying near the town of St. Charles. The judgment of 
the circuit court was for the defendant. 

The titie of the plaintiff was as follows: 

Ist. A concession from the lieut. governor Delassus, dated 
26th November, 1801, founded on a former grant, alleged 
by Chouteau to have been made by Cruzat in 1787. 

2d. The proceedings of the board of commissioners un- 
der the act of 1832 & 3, by whom said claim was confirm- 
ed; and, 

3d. The act of 4th July, 1836, and a survey by the Uni- 
ted States under said act. 

This claim had been rejected by the commissioners in 
1810. 

The defendant claimed under the inhabitants of the town 
of St. Charles. The claim to the commons of St. Charles, 
o* 


Chouteau, 


Vv. 
Eckert. 
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MAY TERM, so far as it depends upon documentary evidence, is the same 
* as that contained in the case of Bird v. Montgomery, 6 Mo. 
“Chouteaun Rep. p.510. The oral testimony of a witness was also ta- 
ken, the substance of which was that witness came to St. 
Louisin the winter of 1796, and to St. Charles in the win- 
ter of 1798. When he came to St. Charles, the town was 
surrounded by a fence. The witness, looking on the plat of 
the survey of the commons, said, that the claim of Spencer, 
under Rybolt, was granted to conform to the fence of the 
commons, and to have the fence of the commons as its 
northern line, and looking upon the plat of the’survey given 
in evidence by the plaintiff, says the whole of the land claim- 
ed by the plaintiff’s claim, as laid down on that plat, was in- 
cluded in the commons fence, which was standing when he 
came here, and remained until after 1804. 

After the evidence had been submitted, the court instruct- 
ed the jury, that “if they believed from the evidence that 
the premises in controversy were included in the tract of 
land surveyed under the authority of the Spanish govera- 
ment, for the commons of the town of St. Charles, and held 
by the inhabitants of said town, and enclosed by them as 
their commons under the Spanish government, the plaintitis 

cannot recover in this action.” 

Ejectment : ; a th . , 

PPtiff claimed Lhere seem to be no questions arising in this case, which 
‘under, 1st, a were not involved in the case of Bird v. Montgomery, 6 Mo. 
concession i : ; ‘ Z 
from the lieut. R. 510. The oral testimony given in this case of the actual 
i enclosure of these commons in 1798, and its continuance 
? ° ° ; 
ted 26 Nov. until after the change of government in 1804, may give 
1801, founded ae , ; 
ona former SOme additional force to the title of the commons as against 
Sr this plaintiff. Theconfirmation by the act of 4th July, 1836, 
made in 1787, cannot prevail over the previous confirmation in 1812. 
by the then 
Hout. gov. of Judgment affirmed. 
U. L. 2d, The proceedings of the board of commissioners, under the act of congress 
of 1832 & 3, confirming said claim. 3d, The act of ith July, 1836, and asurvey by the 
U. 8. under said act. e premises in controversy were part of the St. Charles commons, 
and defendant claimed under the inhabitants of that town. The court adhere to the de- 
cision made in Bird v. Montgomery, (6 Mo. R. 510,) viz: The confirmation by the act 


of 4th July, 1836, cannot prevail over the previous confirmation to the inhabitants of St. 
Charles, by the act of 13th June, 1812. 


v. 
Eckert. 
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Tue Ciry or Sr. Lours v.. Rogers. 


The statute of set-off (R. C. 1835, p. 579,) is not restricted to natural 
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MAY TERM, 


1841. 


persons, but extends to corporations, and the right of set-off exists in — 


suits by corporations before justices of the peace. 


Error to the Circuit Court of St. Louis county. 
W. Primm for Appellant. 


The only question presented by the transcript in this 
cause is, can a justice of the peace entertain jurisdiction 
of a set-off against a municipal corporation? The act 
regulating justices’ courts, Rev. L. L. p. 348, $5, declares 
that no justice of the peace shall have cognizance of any 
action against a corporation. 

Aside from any enactment on the subject, the right of 
set-off as a defence to an action does not exist, and de- 
fendants are thrown upon their cross action. 

In England and in this country, the right to plead a set- 
off as a defence to an action is given by statute. 

The act regulating set-off, Rev. L. L. p. 579, §1, ap- 
plies to cases where there is a reciprocal indebtedness 
between zatural persons. 

In no part of our laws, except in the criminal code, is 
the distinction between natural persons and corporations 
done away with, so that the section 9, p. 354, Rev. L. 
L. of the act regulating justices’ courts, must be con- 
strued to give the right of set-off in these courts to natu- 
ral persons litigant alone. 

A party sued by a corporation, then, if he has a de- 
mand against that corporation, is thrown upon his cross 
action, and a set-off filed in such a case, becomes essen- 
tially a cross action, of which the magistrate has no ju- 
risdiction. If there be no jurisdiction in the justice, the 
appellate court cannot have it by the mere fact of the set- 
off having been filed with the justice of the peace. 


A. Hamilton for Appellee. 


The question is, can a defendant set-off in a suit brought 
by a corporation against him before a justice of the peace? 


4 


. af 4 phy ear iv 7 Sr i es eS 
And if not, can the set-off be allowed in the upver court? 


US 


v. 
Rogers. 
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SUPREME COURT OF MISSOURI, 


Ist. The statute concerning justices’ courts, R. C. 354, 
sec. 9, in express terms, gives the right of set-off, (except 


City of Sanitin two instances, inapplicable here,) in all cases where 


Louis 


¥. 
Rogers. 





such set-off is allowed by the statute regulating set-off, R. 
C.579. Thislatter act, §1, allows the set-off wherever 
there is a mutual indebtedness between two or more per- 
sons. This includes the case in which either or both of 
the parties litigant are corporations. 15 Johns. R. 381-2, 
and cases there cited. The act, sec. 4, p. 348, excludes 
from the jurisdiction of the justices of the peace actions 
against any rightful executor or administrator, or any cor- 
poration. That the legislature did not regard a set-off 
as an action or mean to deprive the defendant of his set- 
off in these cases, is manifest, as well from the 9th sec. of 
the act, which in express terms points to and adopts the 
statute regulating set-offs, as from the 13th section of the 
law, p. 355, which recognizes,the right of set-off in a suit 
brought by an executor or administrator, and defines the 
character and effect of the defence when established. 
The act concerning revised statutes, secs 26 and 27, p. 
383, includes bodies corporate under the general es 
sion “persons.” 

2d. If not entitled to his set-off before the justice of the 
peace, the defendant having duly filed it there, can esta- 
blish it inthe upper court, which tribunal is, by the law, 
as a court of the first instance, where the proceedings 
are had de novo, without reference to the errors of the 
justice, secs. 8 and 16, pp. 370, 371. 


Opinion of the Court delivered by Tompkins, Judge. 


The city of St. Louis commenced its suit against Ro- 
gers for the sum of fifty dollars and ninety-two cents. 
Rogers appeared and pleaded an off-set of fifty dollars, 
which not being allowed by the justice of the peace, and 
judgment being rendered against him for the whole amount 
of the demand, he appealed to the circuit court, where 
his offset was allowed, and the city had judgment for 
ninety-two cents ‘only. 
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To reverse this judgment of the circuit court this writ ~~” 
of error is prosecuted. | 
The first section of the act regulating set-off, provides City of Saint 


. . . Louis 
that if any two or more persons are mutually indebted in = 





any manner whatsoever, and any one of them commences Rogers. 

an action against the other, one debt may be set offagainst The statute 
the other, although such debts are of a different nature ; of aS, pee 
and by the 26th and 27th sections of the act concerning 579) is not re- 
the revised statutes, it is declared that when any person oneageail 
is spoken of, bodies corporate, as well as individuals, shall but extends to 


be deemed to be included. See page 383 of the digest <a e 

1835. But by the 5th section of an act to establish justi- sg pee 8 

ces’ courts, &c., p. 348 of the digest of 1835, justices corporations 
. su nishae aap ataie ic : before justices 

of the peace are denied jurisdiction of any action against o¢ the peace. 

any rightful executor or administrator, or any corpora- 

tion. This was evidently intended for the convenience 

of the executors, administrators, and corporations. But 

we have no evidence that the legislative power desired to 

deprive any person whom either an executor, administra- 

tor, or corporation might sue before a justice, of his right 

to set-off; although the books tell us that a set-off is in. the 

nature of a cross action. But onthe contrary, the 13th 

section of the 3d article of the act to establish justices’ 

courts, expressly recognize this right as against execu- 

tors and administrators, and provides thatif a balance be 

found due to such defendant, it shall be evidence of adebt 

established, but that no execution shall issue thereon ; be- 

cause the estate may not be solvent, and it is the province 

of the county to settle estates, and order the debts paid 

as money is raised. No such provision ought to have been 

made in favor of corporations, and if they elect to descend 

into the justices’s caurts, evenhanded justice requires that 

they should abide the consequence. The legislature never 

could have intended that such institutions should be pro- 

tected from tiie just demands of the defendant in a justice’s 

court while tlie executor or administrator was expressly 

made liable for the balance found against him in any suit 

he might institute before a justice. The judgment of the 

circuit court ought then ta be affirmed, and such also 

being the opinion of the court, it is affirmed. 
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—_—_—_—— 


Hite 


Vv. 
Lenhart. 








SUPREME COURT OF MISSOURI, 


Hire v. Lenuarrt, and others. 


1. The courts of this State will not, ex-officio, take notice of the laws of 
sister States. 

2. Surprise in matter of fact, when due diligence has been used, may be 
good cause fora new trial. but not surprise, in matter of law. 


Appeal from-the Circuit Court of St. Louis county. 
Crockett & Gist for Appellant. © 


The appellant assigns for error, that the court should 
have granted a new trial forthe following reasons: 

Ist..On the ground of surprise, and cites in support, 1 
J. J. Mars. Rep. 319-20: 2 J. J. Mars. R.515; 3'Taun- 
ton, 484: 4 Chit. Practice, 59, 60; 7 Taunton, 309; 8 
Taunton, 730, 1 Black. R. 295-8. 

2d. On the ground that the copy of the assignment was 
improperly rejected by the court. See act of Congress, 
1790, approved 26th May, prescribing the mode in which 
the public acts, records, and judicial proceedings ineach 
State shall be authenticated, &c.) 


Geyer & Dayton for Appellees. 


It becorhes necessary in ascertaining whether the court 
committed error in refusing a new trial to examine only 
the two reasons last mentioned, for the counsel for the in- 
terpleader must rely solely upon them. As to the first, that 
the certified copy of the record was improperly excluded 
from the jury, the interpleader is now, and was on the 
motion for a new trial, precluded from availing himself of 
the error of the judge, supposing it was one, for the rea- 
son that he took no exception to it at the trial. 

Having neglected to take the exception at the proper 
time, the following authorities will show that the pro- 
priety orimpropriety of excluding that evidence cannot 
now be questioned : McGirney v. the Phenix Insurance 
Company, 1 Wen. R. 86 ; Whitesides v. Jackson, 1 Wend. 
418 ; Jackson v. Caldwell, 1 Cow. 638 ; Shepard. et al. v. 
White, 3 Cowen, 32; Friers v. Jackson, 8 Johnson, 495; 
Lanuse v. Barker, 10 John. 312: Davis v. Burns, 1 Mo. 
R. 364; Bartlett v. Draper, et al. 3 do. 477; Swerengen 
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v. Newman, 4 do. 455; Withington v. Young, 4 do. 563 ; mt 


Waldo v. Russell, 5 do. 387. 

But the copy was properly excluded. The original 
should have been produced or acéounted for. See Star- 
kie, 1 vol., 327, et seq.; Session Laws of Mo. 1838, 41; 
5 Mo. R. 903; Leuster, 182. As to the other reason, that 
the counsel was surprised on the trial by the exclusion of 
the copy, it may be remarked in the first place—That un- 
der the instructions given to the jury, by consent of the 
counsel on both sides, the interpleader could not have been 
injured by the exclusion of the copy. The only object in 
offering this copy must have been to-establish the fact, that 
the interpleader was the assignee of L. B. Clark. Under 
the instructions, the naked question of fraud was sub- 
mitted to the jury, in determining which, they were di- 
rected to consider the circumstances of the sale from Var- 
num to Hill, upon the supposition that Hite was the 
assignee of Clark, as represented. The jury therefore 
passed upon the fact, and found a verdict the same as 
they would have done had the copy not been excluded. 

The interpleader, then, ought not to have a new trial 
granted him on account of the exclusion of this copy, 
when the only fact it could possibly have becn intended 
to prove was thus fully conceded by the defendant’s coun- 
sel before the case was passed upon by the jury. Vide 
Stewart v. Small, 5 Mo. Decisions, 525. 

It will be observed that the affidavit of the counsel; and 
the only one given, says nothing about the merits of the 
case. It should have stated distinctlyjthat the interpleader 
had merits. See Meechum v. Judy, 4 Mo. R. 361; El- 
liott v. Leach, do. 590. But the affidavit of the counsel 
in reference to surprise, only shows that he was mistaken 
in the law, which is no ground for a new trial. Vide 
Graham’s Practice, 508. 

The interpleader stood in the relation of plaintiff in the 
suit, and if testimony important to him were ruled out, he 
might have taken a nonsuit. Graham’s Practice, 269, et 
seq. Buta new trial should not be granted on account of 
the exclusion of evidence, properly or improperly, when 


me 


Hite 
v. 
Lenhart. 
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may TERM, the testimony was such as, if admitted, ought not to have : 
__» changed the verdict. By a review of the testimony in 
Hite. this case, it will be clearly seen the jury could not have th 
¥ pint, justly found a different verdict had the authenticated copy de 
offered, or even the original assignment been given in - 
evidence, and had the assignment been fully before them " 

and they found a different verdict, the court would have ne 

been strongly called upon to set it aside as against evi- “ 

dence, and grant a new trial. “ 

In relation to granting new trials under such circum- | ,, 

stances, vide Graham’s Practice, 512, et seq.; 1 Johns. ve 

222, Potter v. Lansing; Oldham v. Henderson, 4 Mo. R. TI 

295; 3 Mo. Rep. 465; 5 do. 489. os 

| | aa 

Opinion of the Court, by Tompkins, Judge. ev) 

“s wi 

ne 


Godfrey Lenhart and Robert Barber, composing the 
firm of G. Lenhart & Co. commenced a suit by attach- ge! 
ment in the circuit court of St. Louis county, against 
John J. Varnum, and attached certain goods, which Orms- 
ly Hite claiming as his own, commenced this suit to ob- 
tain them. In the 32d section of the act to provide for 
the recovery of debts by attachment, it is provided, that 
any person claiming the goods attached may interplead. 
Hite, claiming these.goods, is then plaintiff in the seconda- | som 
ry action against Lenhart & Co., plaintiffs in the original 
action against Varnum. Hite, plaintiffin this action, to try 
the- right of property in the attached goods, offered in 
evidence the copy of a deed of assignment under which 
he claimed, the original being left in Kentucky, because 
his attorney thought the copy of a deed recorded and duly 
authenticated would be received in evidence in the courts T 
of this State. The deed was certified under the seal of | top, 
his court by the clerk of the county court of Jefferson | ger, 
county, in the State of Kentucky, to be truly copied, and | to g 
the presiding justice of that court appears to have made | and 
the certificate required by the act of Congress of 26th I. 
May, 1790, to give records and judicial proceedings of 
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that court such faith and credit in the courts of this State as A, TERM, 
they have by jaw or usage in the courts of Kentucky. _* 
Waiving the question, whether the copy of this deed is the ~ Hite 
thing intended by the act of congress, to be received in evi- 
dence under the authority of this act of congress, the coun- 
sel of the plaintiff, Hite, has not shown on his bill of excep- “ae — 
tions what faith and credit such acopy, by the laws or usages will not ex. 
in the courts of Kentucky, would have in that State. The re eke 
statute law of Kentucky should have been spread upon the — og sister 
record. It is however more usual to enter an agreement on 
record, that such parts of the statute of a neighboring State 

may be read from the printed copy: this has not been done. 

The plaintiff also moved for a new trial on the ground of 

surprise, having lately come to the State: he was unac- 

quainted with the statute law, and thought such copy was 

evidence under the statute., Surprise in matter of fact, Surprise in 
when due diligence has been used, may be good cause for a eben get 
new trial, but notin matter of law. Because if due dili- oo 
gence be used, counsel cannot he surprised in matter of law. may be good 
The judgment of the circuit court is therefore affirmed. oe 
not surprise 


in matter of 
law. 


v. 
Lenhart. 


Green, Appellant, v. Goopog, Appellee. 


Something more than a mere affidavit of merits is necessary, in this State, 
to authorise the circuit court to set aside a judgment by default. 
The ‘‘good cause,” required to be shown, must not only be a merito- 
rious defence, but the exercise of all due diligence by the party 


Appeal from the St. Louis Circuit Court. 
Polk for Appellant. 


The appellant maintains that the court below ought not 
to have overruled his motion to set aside the judgment ren- 
dered against him by the court below for want of a plea, and 
to grant him leave to plead issuably to the merits instanter; 
and relies on the following positions : 

}. That the affidavit of the defendant below shows a good 
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5 cause for setting the judgment aside. Stat. of Mo. p. 460, s. 
‘31; 1 Tidd’s Practice, 507-8: 3 Chit. Gen. Practice, 680, 
Green 681. 
2. The affidavit shows that the defendant below used due 
diligence to avail himself of his defence. 4 Mo. Rep. 557, 
Lecompte and wife v. Wash. 





v. 
Goodloe, 


for Appellee 


The main question is, whethe: the court below did right 
in refusing to sustain the motion to set aside the judgment! 
The defendant in error holds the affirmative, and cites the 
the following authorities to show that the affidavit does not 
show sufficient diligence on the part of Green. 4 Mo. Rep. 
D957: Rev. Code, 460, sec. 31, &c.; 6 Wend. Rep. 517. 

And further, that this is not such a judgment as will au- 
thorise an appeal. 


Opinion of the Court by Napton, Judge. 


Goodloe sued the appellant by petition in debt on two pro- 
missory notes. The defendant was personally served with 
process, and on the third day of the return term (July 22) 
judgment was rendered against him by default. The court 
adjourned over from the sixth day of August until the 24th 
of the same month, when the defendant filed an aflidavit and 
moved the court to set aside the judgment by default, and 
grant him leave to plead issuably to the merits instanter, 
which motion the court on a subsequent day considered and 
overruled. ‘To this decision of the court the defendant ex- 
cepted. 

The afiidavit of Green swears to the existence of credits 
aud offsets, and also states certain circumstances which has 
induced a beliefin his mind that the notes have been paid, by 
giving other notes in exchange for them. ‘The affidavit also 
states that the afliant intended to plead to the said action, 
and fcr that purpose had called upon an attorney, but had 
not found him at his office, and supposing that if his pleas 
were putin by the sixth day of the term, they would be in 
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time, he did not again call on his attorney until Friday of ay ter, 


C 


the first week of the term, when he was informed that judg- 
ment had gone against him by default. ireené 

The only question is, whether the court erred in overrul- Kaui 
ing the motion to set aside the jud: 


yr 
> 
c 


ment by default. 
It appears to be settled by former decisions of this court  Semethin: 
1 Be : : re , ee inore than 
that something more than a mere affidavit of merits is ne- niéreattiida vit 
cessary in this State to authorise an exercise of the power ore 
: : , ae cessary in this 
given to the court by our statute over judgments by default. State, to au 





The good CAUSE required to be shown. must not onlv he 2 ie 

meritorious defence, but the exercise of all due diligence by to set aside 

ee . ~ judement bs 

the party. default. ‘The 

ee een . . a * - ae . ee eer 
In this case this court is of opinion, that the affidavit does “seed caust 

“ys required to he 

not show due diligence. shown, must 

not only be a 
meritorious 

exercise of that diligence. The defendant after having been ¢cfence, but 

243 1 ' ~~. _¢. the exercise 

a month served with personal process, calls at the oflice of 2 of ail due di- 

licence by the 


partv 


Ignorance of the law does not excuse a party from the 


lawyer on the first day of the term, but not finding him, 
gives himself no further trouble about the matter until the 
fifth day of the term, when he ascertains judgment has gone 
against him. Moreover, the very nature of the defences, 
which are alleged in the affidavit to exist, show plainly that 
witnesses must have been requisite to establish them, and 
yet none scem to have been subpoenaed. It would seem to 
be the part of a prudent man, who believed himself able to 
make a good defence, in a suit of this kind, in which the is- 
sue must be made up and tried at the first term, to prepare 
himself for such defence in the usual way. It does not appear 
from the afiidavit that this was done. 
Judgment atlirmed. 














rrenreccreetirm serie re Te - 








28 


MAY TERM, 


1841 


Ott 


Vv. 
Garland. 








SUPREME COURT OF MISSOURI, 
Orr v. GARLAND. 


A parol agreement for the conveyance of land, constitutes a valuable 
consideration, in law, fora note given for the purchase money, 
where the purchaser is in possession of the land, anda deed has not 
been refused. 


Appeal from St. Louis Circuit Court. 
B. Allen for Appellant. 


Ist. The statement of the evidence evinces that the ver- 
dict was against evidence, &c. 

2d. It and the case of Austin, etal. v. Blue, lately decided 
in the supreme court, as to what is a negotiable note, and 
our statute, supports the other position taken on the new 
trial. And, 

3d. If a negotiable note, the defence is still good. See 
Bayly on Bills, 544, and seq. 


F. W. Risque for Appellee. 


In support of the verdict and judgment in the court be- 
low, the appellee, by his counsel, refers the court to the 
following authorities : 

Revised Code 1835, page 104, sec. 1; title, Bonds & Notes; 
same, ss « 105, © 6; same; 
same, “ « 449, * 1; Practice at Law; 
Austin & al. v. Blue, late decision supreme court at Pal- 
myra. 


Opinion of the Cowrt by Tompkins, Judge. 


Garland obtained judgment in the circuit court against 
Ott, on a note made by him to one Sanford, and by Sanford 
assigned to Garland, the appellee. Ott pleaded that the 
note was made without consideration. After judgment he 
moved for a new trial. 

Elias T. Langham, a witness produced by the defendant 
Ott, testified that the note was given in consideration of a 
lot of ground in St. Louis county, to be conveyed by said 
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Langham to the defendant ; that the deed had never been og 
made to the defendant; the witness stated that he had sold. 
said lot to Wm. T. Sanford, same above mentioned, and Ott 
purchased it again; that tle note was made payable to San- 4. ying. 
ford to secure one Brent in a sum of money which he owed 
to said Brent; that these circumstances were known to 
Sanford when he received the note, and that . the indorse- 
ment to Garland was to enable him to collect the money. 
The witness stated that there was nothing in writing be- 
twixt him and the defendant relative to the conveyance of 
the said land by witness; but that the defendant was in 
possession of the land, and had been making improvements 
on it, and that he was ready to make a deed to the defend- 
ant; but that none had been either tendered or demanded. 

The evidence in the cause seems to me to be sufficient to — 
prove a valuable consideration. If, indeed, the defendant agreem’t for 
have reason to believe that, although he is in possession of 8’, Sey °° 


ance of land, 


the land, and Langham is ready to make a deed, yet that the constitutes a 
title of Langham is not secure, his remedy is in a court of emerge” 
chancery, where such matters are properly cognizable. But Prion comet 
as there has been a possession taken by him, and for some purchase mo- 
time held, and as it is proved that although no tender of a — 
deed has been made, yet he has not demanded one, and still is in _posses 


ype : ‘ : sion of the 
remains in possession, this court cannot say that there is not jand, and « 


a sufficient consideration for the execution of such note. —deeé_ has not 
. . . . . cen re mete 
The judgment of the circuit court is therefore affirmed. 





Trurston, impleaded with Contins v. Perxins, Hor- 
Kins & Wuire. 


Where partics enter into articles of co-partnership for a certain period, 
and thereafter transact business as co-partners, they are to be held 
and considered as such, so far as the rest of the community is con- 
cerned, until the community are duly notified of the dissolution. 


Appeal from the Circuit Court of St. Louis county. 


The plaintiff in error, Thurston, contends that the court 
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below committed error in overruling his motion for a new 
trial; and in support of this position, makes the following 
points : 

Ist. The jury found a verdict against the weight of evi- 
dence. On this point refer to the testimony as preserved 
in the bill of exceptions. 

2d. The jury found their verdict against the instructions 
of the court. . 

dd. ‘The court below ought to have set aside the judgment 
and verdict, and granted a new trial to defendant, ‘Thurston, 
on the ground of newly discovered and material evidence. 
2H. Bik. R. 618; Gowen Partnership, from 248, to 252; 
Marshall v. Union Ins. Co. 2 Wash. C. C. R. 440; Peters’ 
Digest, vol. 107, 1 Johns. cases, 402. 


Bogy & Hunton for Defendants. 


The assignment of errors questions the propriety of the 
decision of the court overruling the motion for a new trial. 

In support of that decision we submit the following pro- 
positions : 

Ist. The defendants.were partners anterior to the execu- 
tion of the note sued ou, and as such, are jointly liable, un- 
33 a dissolution be proven. 
2d. Munn had no authority, by virtue of his letter of at- 
torney, to dissolve the partnership. See Story’s Agency. 
pages 62 to 68. 

3d. Even if a partnership be dissolved as between the 
parties, they must give notice, to free themselves from res- 
ponsibility to others. Watson on Partnership, 385 ; Starkie 
on Evidence, 107s. , 

4th. To entitle a party to a new trial, upon the ground of 
newly discovered evidence, these facts must appear: that 
the applicant had been vigilant in preparing his case for trial; 
that the facts were discovered after the trial, and that they 
would probably produce a different result; that the evi- 
dence discovered will tend to prove facts which were not di- 
rectly in issue on the trial, or were not known or investiga- 
ted by proof. Graham on New Trials, 463; 3 J. J. Mar- 
shall, 522; 2J. J. M. 52; Pirtle’s Digest, 124 & 125. 
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5th. The supreme court will not grant a new trial except 
when the jury clearly erred, and the court refused a new 
trial. 4 Mo. Rep. 295. 

All which is respectfully submitted. 


Opinion of the Court by Tompkins, Judge. 


Perkins, Hopkins & White, brought their action in the 
circuit court against Charies Collins, and said James C. 
Thurston, on a note purporting to be made by said Collins 
& Thurston, to Smith, Salisbury &co., and by them assign- 
ed to said Perkins, ilopkins & White. ‘The circuit court 
gave judgment against said Collins & Thurston; and 
Thurston now appeals to this court to reverse the judgment 
of the circuit court against himself. 

Thurston had, by a separate plea, denied the execution of 
the note, which is the foundation of the action. 

The plaintifis in the action first proved the note to be made 
by Charles Collins, one of the defendants in the circuit court, 
in the name of Collins & Thurston; and also, that the as- 
signment of the note was in the handwriting of Benjamin 
P. Smith, one of the firm of Smith, Salisbury & co. 

The plaintiils then read in evidence an instrument of wri- 
ting to this effect: “This agreement, made and entered into 
this 22d day of June, A. D. 1839, by and between Charles 
Collins and James C. Thurston, both of the city of St. Louis 
and State of Missouri, witnesseth, that said Collins & Thurs- 
ton have agreed, and hereby do agree, to become copartners 
together in the wholesale and retail dry goods and domestic 
commission business, in the city of St. Louis, under the 
name, firm and style of Collins & Thurston; which said 
copartnership shall continue for the space of five years 
from date. And to this end the said Thurston agreed to 
advance towards the.capital of said concern, the sum of two 
thousand dollars in cash, and to devote his time and active 
services to the interests and business of said firm. The said 
Collins agrees to advance towards the capital of said con- 
cern the sum of ten thousand dollars, which amount he 
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“~ oan” binds himself to pay into the said concern within twelve 


months from the date of these presents. It was also agreed 
by and between the said Collins & Thurston, that the said 
Thurston was to be the active managing member of the said 
concern; also, that the said Collins & Thurston were to 
share the profits, and bear the losses, as the case may, &c.” 

Some time after entering into this partnership, Thurston 
went to New York, from which place he wrote to Collins 
that he could not buy goods on any terms whatever; that 
Collins’ friends were willing to do any thing and every thing 
for them both, they could do consistently under the present 
circumstances. But in consequence of some of his paper 
being protested there some time before, it all proved of no 
effect. Thurston further wrote that, after learning how the 
matter stood, he consulted both Collins’ friendsand his own, 
and they “advised him by all means to give it up.” 

He also recommended to Collins a dissolution of partner- 
ship; and to that end sent on two instruments of writing 
executed by himself, which he desired Collins also to execute. 
This ietter of Thurston was dated 7th August, 1839. The 
instruments of writing sent as above mentioned by Thurs- 
ton, were signed Charles Collins, by an attorney in fact, 
acting under a very comprehensive power from Collins. He 
notified Thurston, but not Collins of his act. No publica- 
tion was made, either of the commencement or the dissolu- 
tion of the partnership. 


Thurston moved for a new trial, because the verdict of 


the jury was against. evidence; and he had discovered new 
and material evidence, and had by extraordinary and unex- 
pected events, been detained from attending to the trial of 
the cause. The new evidence is, that he can prove by one 
Benjamin P. Smith, one of the payees of the note sued on, 
that at the time he was in the city of New York, in the 
summer of 1839, whither he had gone to purchase goods for 
the firm of Collins and Thurston, and after he had abandon- 
ed the idea of purchasing goods for and on account of said 
firm, and after he had written to St. Louis that the articles 
of copartnership might be annulled, that he was introduced 
by said Smith to said plaintiffs, but that he not only did not 
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offer to purchase goods from them for and on accountof said ™4Y_ TERM. 
Collins & Thurston, but that he did not inform them even 

that such a firm had ever been formed or contemplated; Thurston, im- 
that he could also prove by said Smith, that he, said Smith, pleaded with 


Collins, 
had informed said Collins of the annulling of the said arti- v. 


cles of co-partnership between him ana the affiant, three or a 
four weeks before any purchases were made by said Collins 
on account of the firm of Collins & Thurston. 
That Collins should, when he went to New York to pur- 
chase the goods, which were the consideration of the note 
here sued on, leave behind him in the hands of an agent, a 
power of attorney of so extensive a character as to enable 
that agent to make void any act he, Collins, might do during 
that absence, seems so extraordinary an act, that, even if 
the power had been declared in express terms, we might 
with good reason ‘suspect such act to be tinctured with 
fraud. As then he did not express in clear terms his inten- 
tion to give this agent so extensive a power, it is but chari- 
table to suppose that he never intended to give him such a 
strange power. But even if it could be inferred that Collins 
did honestly confer on his attorney in fact such power, and 
that this attorney did in his own person notify Collins of his 
act before the execution of this note, it would amount to 
this only, that Thurston, the plaintiff in error, had entered 
into a partnership with Collins, of which, although notice 
had not been given in the newspapers, yet we are at liberty 
to believe that the notice of such partnership might have 
been extensively circulated by the numerous friends who 
generally assist in such business. Certain it is, that Thurs- y, - 
ton himself tells us that he had himself communicated in ties enter in- 
New York the information of this partnership, so far as to ‘0 Srtcles of 


co-partner- 


find that he could not purchase goods on its credit. Both me —— 
° ° . ° ain period, 
his friends and those of Collins had been informed of its ana gel 


existence, for he says they advised him by all means “ tote" transact 
business as 


give it up.” co-partners, 


But it is an admitted fact, that Collins and Thurston had “ — 


entered into articles of agreement to become partners for sidered as 
; such, so far 
five years from the day of the date. The world is not, then, as the rest of 


to look into their affairs to see whether they did actually the commum- 
ty is concern- 
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may reR™, trade, in order to consummate such partnership, but they 
* are to be held and considered as such from the date, so far 
‘Thurston,im- as the rest of the community is concerned, until this com- 





22he rit} . . Ay ° . 
ar > nig munity is duly notified that they have dissolved it. 

v. The evidence, then, appears to have been sufficient to jus- 
Perkins, Hop- ,-¢ : : ee : ; 
cane § White tify the jury in finding the verdict on which the court en- 
tered up the judgment; and even if the appellant, Thurs- 
ed, until the = 
community 
are duly noti a hte j . Boe Fo eer 
: ) 1V Opinion, to find agains ; 
fied of the the jury ought, in V O} 0 s tc d ran thim . 
dissolution The judgment of the circuit court is therefore affirmed. 


ton, could prove all that he expects to prove, on anew trial, 


Papin v. Howarp. 


While the act of Feb. 12, 1~39, respecting appeals from Justices’ Courts, 
was in foree, no other person than the party aggrieved could make 


the affidavit—it could not be made by an agent. 
Appeal from the St. Louis Court of Common Pleas. 
Manning for Appellant. 


The only question in this case is, whether an affidavit for 
an appeal from a justices’ court, can be legally made by 
any other person. than the one aggrieved; or in other 
words, can an allidavit for such an appeal be made by an 
agent! . 

The appellant holds the affirmative; and offers the tol- 
lowing reasons: 

Ist. The maxim qui facit per alium facit per se, applies 
with equal justice to remedial proceedings ; and the saying, 
qui facere potest per se, potest faucere per alium, though not 
an axiom, may be invoked with earnestness in the attain- 
ment of redress for grievances at law. ‘The legislature so 
esteemed them. 

Vide Attachment Law of 1835, Rev. Law. p. 76, sec. 2d; 

* . * 1839, p. 

“Practice at Law, Rev. Law. of 1835, p. 470, sec. 8-9. 

2d. Remedial statutes are to receive an equitable inter- 
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pretation, and may sometimes be enlarged to prevent a fail- 
ure of remedy; for gui heret in litera he@ret in cortice. 1 
Kent. Com. p. 465. 


3d. The statutes of 1835 & 39, relating to appeals from jus- 
tices’ courts, being remedial, should have a liberal construc- 
tion, and be construed in pari materia. Stat. ’39, page —: 
I Kent Com. p. 463; Rev. Law. ’35, p. 369, art. 8. 

4th. As the last of these statutes is supplementary to the 
first, they should be construed as if passed at the same time 
and by the sameact. 1 Kent Com. p. 462 & 463-4; Rev. 
Law of 1835, p. 369, art. 8, sec. | & 3; Statutes of 39 p.—. 


5th. If such construction as is invited by the two last pre- 


positions, be not followed, contradiction and absurdity, if 


not injustice, will ensue; for, Ist, If an agent is authorised 
to take an appeal, and an appeal cannot be taken without an 
afidavit, and the agent cannot be suflered to make the afii- 
davit, then the agent is authorised by the first section of the 
act to do that which another section forbids. Rev. Law "35, 
p. 369, art. 8, sec. 1 & 3; and idem of °39, p.—. Again. 
2dly, If by the Ist section of the act of 1835, an agent is 
authorised to take an appeal, he is licensed to do an act which 
is not complete without its concurrent, and yet if he does 
perform the concurrent he vitiates the whole! 

6th. Whenever a power is given by statute, every thing 
necessary to the making of it effectual or requisite to attain 
the end is implied. 1 Kent. Com. 464; vide idem Stat. 

7th. The word “ agent” used in the Statutes of 1835, had 
not the technical character within the meaning of the legis- 
lature, but is synonymous to “some other person.” Vide 
Rev. Law 1835, page 569, art. 8, and secs. 1 & 3; Stat. *4U, 
p. 102, sec. 4. 

Sth. The Statute of 1840, comes in time to aid the appel- 
lant’s construction of the former Statutes of 1835 & °39; 1 
in fact it does not solve doubts peremptorily. ‘Vide Law ot 
40, p. 102, sec. 4. 

9th. The construction of the act of 1840, as having rei- 
erence to cases then in court, and before commencec, 
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att would not make it of an retrospective character, since it 


sh aa 


amen. 





would operate only on proceedings to take place after its 
passage. 


Darby & Knox for Appellees. 


Ist. An agent could not legally take an appeal from the 
justice. See Laws of Mo. of 1839, p. 78, sec. 1. The law 
above referred to was passed to prevent vexatious appeals, 
which had become common, and for this purpose required 
the party to purge his own conscience before an appeal 
would be allowed. 

That the object of the legislature was to compel the prin- 
cipal, in person, to take the appeal, and not enable an agent 
to do it for his principal, appears not only from the above 
statute, but from the same book, page 47, sec. 14, article. 
Forcible Entry & Detainer; when both the principal and 
agent are both authorised to take an appea!; so also in Rev. 
Statutes, page 369, sec. Ist. 

If, then, the agent had no right to take the appeal, then 
the court of common pleas did not err in dismissing the ap- 
peal, or in ovverruling the motion to reinstate the appeal. 


Opinion of the Court by Napton, Judge. 


The appellee sued Papin before a justice of the peace up- 
onan account. The service of the writ was by leaving a 
copy with a white person of defendant’s family above the 
age of fifteen years. Judgment was rendered by the justice 
for the plaintiff. An affidavit for an appeal was made by an 
agent of the defendant, in the usual form, and bond given. 
When the case ,came up in the court of common pleas, the 
appellee moved to dismiss it, because the affidavit for an ap- 
peal was not made by the appellant in proper person, but 
by another, which motion was sustained. 

This suit before the justice was instituted in August, 1840; 
the appeal taken in September of same year. The proceed- 
ings are consequently regulated by the act °39. 
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That act is entitled “An act supplementary to an act en- ay TERM, 
titled an act to establish justices’ courts, and regulate pro- 1841. 
ceedings therein,” approved March 21, 1835, and provides Papin 
that, ‘ieee 

“ Any person aggrieved by any judgment rendered by a 
justice of the peace shall, before an appeal shall be allowed, 
make affidavit before the justice before whom such trial is 
had, that he does not take such appeal for the purpose of 
vexation or delay, but because he considers himself aggriev- 
ed by the judgment of the justice.” 

This act seems to be unequivocal in its terms, and cannot, 

I think, admit of but one interpretation. It is true that the 

act of 1835, to which it-was supplementary, allowed appeals 

to be taken by the party, or some one for him, and required 

no affidavit; vet this last act which allows an appeal only 

in case of an affidavit made, must be regarded as repealing 

so much of the former act as is inconsistent with this pro- 

vision. The legislature obviously designed that the party a 
aggrieved should purge his conscience; and both the lan- act of Feb. 
guage and spirit of the act forbid the idea that any other soos 
than the party aggrieved could make the ncessary affidavit. peals from 

The act passed at the last session of the legislature, vir-U%'C¢* 


courts, was in 
tually repeals the law of ’39, and places the matter as ————— 
« . . ersol 
stood under the act of 1835. Nothing can be inferred from the panty. ag 
this last act that it was declaratory of the law in force at apne 4 
the time of its passage, but I should rather suppose it was davit—it 
designed to remedy the evils, or supposed evils, of the act 0 ae 
of 1839. - agent 


The judgment of the circuit court is affirmed. 
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MAY TERM, O’Brien v. Union Fire Company or Sr. Louis. 
1841. e 
——— Suits for the recovery of fines imposed for breaches of the by-laws of a 9 
— private corporation, may be brought before justices of the peace, p 
Uaioe Sire when the amount sucd for is within their jurisdiction. 1 
Company. , i 
Appeal from the Circuit Court of St. Louis county, and ‘ 
thence transfered from the Court of Common Pleas. 
. i 
Manning for Appellant. “ 
J. A justice of the peace has no jurisdiction in cases ot : 
breaches of a by-law passed by a private corporation, unless ‘ 
the law incorporating the same, expressly confer such juris- 
' diction. 

2. Thatif there were no original jurisdiction in the jus- 

tice ot the peace, neither the circuit or common pleas could 

obtain jurisdiction over the case by the appeal. 
3. That a want of jurisdiction over the subject matter p 


1ay be set up under the general issue, or against a judgment 
or other proceeding of the case. 3 Mass. Rep. 124; Doug. b 
650, n. 152; 6 East. 583; 1 East. 352: vide cases cited in 
Chitty on Pleading, p. 476-7; 9 Cowen, 227; Rev. Laws, 


1835, p. 348, secs. 2 and 5; Charter, art. —. sec. 1; Charter, 9 

sec. 5, p. —; By-law, secs. $ and 9, p. —; reier to charter of ry 

St. Louis, 1835, sec. 32, p. 60; Ordinances, p. 201; 5 Cowen, y 

538; Rev. Laws, 1835, “Justices’ Court, p. 348, secs. 2, 3, Qo 

and 5; Charter, sec. 2; Charter of St. Louis, 1835, sec. 30 : t| 

. “ « ° 1§39, 7 
se “ 1840. 2 


Polk & Calianan for Appellee. 


The detendant below brings the case here, alleging that 
the action of the court of common pleas, in that behalf, in- 
volves error: 

1. Because it was ill-timed, out of place, and inadequate 
to avert the effects of the encroachment of jurisdiction (if 
any) by the justice of the peace. I Chit. Plead. 478-9; 3 
Blk. Com. 111; 11 Johns. Rep. 444. 

2. Because it was incompetent for the court of common 
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pleas (or circuit court) to dismiss an appeal, regularly eflect- max, TER™ 
ed, froma justice of the peace, because of an encroachment _ 
of jurisdiction ; particularly upon a mere motion by the ap- O’Brien 
pellee therein, made after the appeal shall have been taken. prion’ pire 
Mo. Rev. Stat. 1835, 370: “Ins. Co.” art. 8, sec. 8 and 17: Company 
5 Mo. Rep. 124 and 5 30; 4 Bibb, 416. 

3. Because the case was properly cognizable before the 
justice of the peace. Mo. Rev. Stat. oe 340; “Ins. Co.” 
art. 1,sec. 1; Ist and 2d par. of sec. 2, and also sec. 5; Ang. 
on Cor. 207, c. 10, s. 1, and 376, c. 17 : 7 John. Rep. 357; 
Mo. stat. Dec. Ses. 1836, 172, «Union Fire Co.” and p. 171. 


sec. 1, “Cen. Fire Co.” 


Opinion of the Court by Tompkins, Judge. 


The fire company sued O’Brien before a justice of the 
peace and obtained judgment against him. : 
An appeal was taken to the circuit court where judgment 
being again given against him, O’Brien appeals to this court. 
The demand of ites fire company consisted of fines im- Suits for th 


: ’ : : ‘J recovery oi 
posed on O’Brien, a member of said company, for breaches finos imposed 


of its by-laws. It is admitted that the corporation had “—, — 
the by-laws 
right to make its own by-laws and to impose fines for the of a privat 


PD, 


‘each of such laws. But the jurisdiction of the jus tice wee ation, 
j 


at e peace is denied. Jurisdiction is given to justices of before. jus- 


e peace in actions of debt, covenant, and assumpsit, —— +> 
il other actions founded upon contract, &c. Vide section the amount 
2,art. Ist, of the act to establish justices’ courts, p. 348 of sia ‘thew 
the digest of 1835. The appellant, O’Brien, by becoming Jutedition 

i member of that company impliedly assented or contracted 

to pay fines imposed on him under the axthority of its by- 
laws. The judgment, then, of the court of common pleas 
‘ught in my opinion to be affirmed, and it accordingiy is af- 


firmed. 


peace, W he n 





















SUPREME COURT OF MISSOURI, 
Warne v. Hin. 


i. Petition in debt may be maintained by the holder of a negotiable 
promissory note, within the meaning of the 6th sec. of the act con- 
cerning “bonds and notes,” (R. C. 1835, p. 105,) against the maker 
thereof. 

2. The 7th section of the above act applies not to the form of action to 
be used by the holder of such a note, but was intended to give the 
holder the same remedy against the maker and endorser respect- 
ively, asin cases of injand bills of exchange. 


4 
t 


Appeal from the St. Louis Circuit Court. 


Hudson jor Appellee. 


The counsel for the appellee insists that the court below 
committed no error in overruling the demurrer and giving 
judgment for the plaintiff, and relies on the statute of this 
State as sufficient authority on this subject. See Revisec 
Code, page 449 and 383. 


Opinion of the Court by Tompkins, Judge. 


Hill sued Warne in the circuit court by petition in debt. 
That court gave judgment for Hill, and to reverse it this «p- 
peal is prosecuted. 

It is contended that the note sued on here, is not such an 
instrument in writing as by.the Jaw introducing this action 
was intended to be sued on in this form of action. The act 
provides that any person being the legal owner of any bond 
or note, for the direct payment of money or property, may 
sue thereon in any circuit court having jurisdiction thereof, 
by petition in debt. Page 447 of digest 1835. The note 
here sued on reads thus: “Sixty days after date | promise to 
pay to the order of J. B. till, negotiable and payable at the 
St. Louis Insurance Office, in St. Louis, Mo., two hundred 
and twenty-five dollars, without defalcation or discount, for 
value received.” It is contended that this description of nete 
is withdrawn from the operation of the statute giving the 
action of petition in debt, by the construction of the 6th and 
7th sections of the act concerning bonds and notes, p. 105 
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of the digest of 1835. The said sixth section provides that MY TeRM, 
every note for the payment of money, expressed on the face 1841 
thereof to be for value received, negotiable and payable iain 
without defalcation, shall be due and payable as therein ex- 
pressed, and shall have the same effect, and be negotiable in 
like manner as inland bills of exchange. By the seventh 
section it is provided that the payees and endorsees of every 
negotiable note payable to them or order, and the holder of 
every such note, payable to bearer, may maintain actions for 
the sums of money therein mentioned, against the makers 
und endorsers thereof respectively, in like manner as in cases 
of an inland bill of exchange, and not otherwise. !t is con- 
tended that by this provision, the holder of a promissory 
note would be required to sue in the same form of action as 
the holder of an inland bill of exchange; that is to say, in 
an action of assumpsit. Because, by the first section of the 
act giving the action by petition in debt, that action lies only 
on abond or note for the direct payment of money. The 
sounder opinion seems to be, that the seventh section applies 
not to the form of action to be used by the holder of a ne- petition in 
gotiable promissory note, but thathe may maintain an action debt may be 
for the sum of money therein mentioned, both against idbeaks wade 
maker and indorser respectively, and recover against them tee 


such damages as such holder could recover against the drawer ry note. with- 
2 an} ’ 


2 : : ' in the an: 
or indorser of an inland bill of exchange. After the decla- jie ofthe ttt 


ration made in the sixth section, that the notes expressed on Section of the 
the face thereof to be for value received, negotiable and pav- re cme 
able without defalcation, should be due and payable as tlere- 1838 308; 
in expressed, and should have the same effect, and be nego- against the 
tiable in like manner as inland bills of exchange, the act ¢-*° '““'™ 
might have been thought defective, had it not been also pro- 

vided that ihe holder might recover against the maker and 

ithe severa: endorsers as in cases of inland bills of exchange. 

dut if the nolder wished to proceed against the maker of a 4... asi 
negotiable promissory note, there is no reason why the law- section of the 
giver should deny him the right of using the more speedy oa 


action of petition in debt. The letter ana spirit of the first the form of 
section of the act for tl dy very of debts d ig San 
: { le Speedy recovery Of debts due ON used by the 


bonds and notes, gives the holder of the negotiable note a gp gees 
= a 10tC, su 
4* 
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Hill 
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may TERM, right to use this action against the maker of such note, and 
Pie. there is no good reason to be assigned why it should be ta- 
Warne ken away by the seventh section of theact concerning bonds 
and notes above cited. It is amore reasonable conclusion 
the legislature by the words used in the seventh section in- 
ee ntent tended only to give holders of negotiable notes such redress 
holder the against the makers and endorsers thereof as was given against 
sl the drawers and indorsers of inland bills of exchange, leav- 


maker anden- jng such holders to choose their own form of action, whe- 
dorser re spec- 
tively, as in ther given by the statute or the common law. The judg- 


a ment of the circuit court is therefore affirmed. 
change. 


Hill. 


J. & W. Foyney v. Sarrury & Horrman. 


An acknowledgment of :ndebtedness, in writing, ina specific sum, and 
for a valuable consideration, raises a promise to pay, and is in law 
a note. 


Appeal from the St. Louis Circuit Court. 


Opinion of ite Court by Napton Judge. 


This was an action brought before a justice of the peace 
of St. Louis, upon the following instrument; “Due Shirley 
and Hoffman, the sum of one hundred and forty-two dol- 
lars, — cents, the am’t. of two meat bills, rendered. $142. 
Portland, Nov. 3, I838. Thomas F. Coburn, Clk. for steam- 
boat Bee and owners.” 

Judgment was given for the plaintifls, and defendant ap- 
pealed to the circuit court, and judgment having been again 
for plaintiffs, a motion for a new trial was made, and over- 
ruled, and the case brought here by appeal. 

The only question appears to be on the jurisdiction of the 
justice. If the obligation above recited be a nefe, the jus- 

Feige tice had jurisdiction; if not, the case was improperly enter- 


indebtedness, tained in the circuit court. An acknowledgment of indebt- 
in writing, in 
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edness, in a specific sum, for a valuable consideration, raises 
a promise to pay. The instrument here sued on was there- 
fore a note within the meaning of ouract. The cases cited 
contain instruments precisely like the present, in which the 
courts have held them to -be notes. 10 Wend. 677; 2 Cow- 
en, 536. 


The jndgment of the circuit court is therefore affirmed. 
luable consideration, raises 2 promise to pay, and is in law a note. 


Tiernan, Appellant, v. Jounson, et als., Appellees. 


Hjeetment: Defendant held the premises in question under a lease for 
eight years, not yet expired, made by the guardian of the plain- 
tiffs’ wives, under the direction of the county court, before their 
intermerriage with plaintiffs After the expiration of the guard- 
ianship and before the expiration of the lease, plaintiffs had accepted 
rent from defendant. Held, that whether the lease was voidable or 
void, the acceptance of rent by the parties, afterthe expiration of 
the guardianship, raised an implied tenancy from year to year, 
which required notice to quit. 


Appeal from the.St. Louis Circuit Court. 
Hudson for Appellant. 


1. That the circuit court erred in refusing to give the in- 
structions asked by the counsel for the defendant, because it 
is clear from the testimony in the cause that there existed a 
tenangy : that the appellant was to all intents and purposes 
atenant; that his tenancy had been recognised by William 
Dalmore, one of the appellees, by the acceptance of rents, 
and the doing of other acts which showed that Dalmore con- 
sidered and treated Tiernan as atenant. That the lease and 
recipts offered in evidence by the defendant in the court be- 
low, establishes the existence of a tenancy. It was there- 
fore necessary for the plaintiffs to prove a notice to quit be- 
fore they could maintain this action, and the court below 
should have given the instructions asked for. See Cruise 
Dig. 261; 4 Cruise Dig. 73; Woodfall’s Landlord and Ten- 
ant, 163; 1 Wheaton, 576-77: also 4 Kent’s Com. 112. 
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against the appellant. The circuit court gave judgment for ™ 41. 


the appellees, and to reverse that judgment this appeal is 


prosecuted. Tiernan 
v. 
Johnson 


On the trial of the cause the plaintiffs proved a title de- 
rived from Antoine Dutromble, having married daughters of 


said Dutromble. As evidence ot his title the defendant, ap- 


Spellant here, produced a lease for eight years, made by the 





} ° 


guardian | f the heirs of said Dutromble, commencing on the 
17th May, 1834, made by and with the consent of the 
Feounty court of St. Louis county, of the said premises here- 
in sued for. The statute of the land does not positively di- 
Frect how the land of minors is to be leased. Guardians 
under our statute must necessarily have that power. But 
{ten no man would take the land for a single year, where 
repairs are Wanting which would amount to more than one 
vear’s rent. The lease was made under the direction of the 


unty court; and we are disposed to believe it valid. If 


feed there has been any improper or fraudulent conduct 
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way ERM, rent by the parties after the expiration of the guardianship, 
~_*__ raised an implied tenancy from year to year, which required 


Tiernan notice to quit. 
. 

Johnson : 

— Tompkins, Judge. 

ucceptead rent i sa eats | nd f this eae by Judes 

iin data. concur, in the amendment of this opinion by Judge 


ant. Held. Napton 
that whether 


the lease was voidable or void, the accejtance of rent by the parties, after the expira- 
tion of the guardianship, raised an implied tenancy from year to year, Which required 
notice to gut, 


Warne v. Anperson & THompPsoN. 


ij. A variance between the declaration and the instrument sued on, in 
the date of the jatter, iscured by verdict. After verdict the pre- 
sumption is that the proof corresponded with the averment in the 
declaration. 

2. In an action against the acceptor of a bill of exchange, it is not ne- 
cessary to prove his hand-writing, unless it is denied by plea verified 
bv affidavit. 


Appeal from the St. Louis Circuit Court. 
J. B. King for Appellant. 


The judge of said St. Louis circuit court erred in permit- 
ting the said appellees by their counsel to amend their de- 
claration, and then gave judgment for them without contin- 
uing said cause at the said trial thereot, when said amend- 
ment Was made. 

The circuit court erred in hot granting a new trial to the 
appellant, when moved so to do for the reasons filed; and 
then permitted the appellees to again amend their declara- 
tion by their counsel, to avoid the operation of the variance 
apparent on the face of the declaration. 

The circuit court erred in giving judgment for the appel- 
lees, as there was ne proof that the appellant had accepted 
said bill of exchange in writing, signed by himself or his 


lawful agent. See Mo. Digest, page 97, on the subject of 


Bills of Exchange, sec. 1. 
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THIRD JUDICIAL DISTRICT. 
T. B. Hudson for Appellees. 


Ist. That the amendment made on the trial of the cause 
velow, was of an immaterial allegation, and might have been 
stricken out of the declaration as surplusage. 

2d. That if the supposed variance was material, the de- 
fendant below should have taken advantage of the variance 
in a different manner, and it was too late to insist upon a 
formal objection after the plea of the general issue. 

3d. That the defendants made no objection to the offering 
in evidence the bill of exchange on the trial in the circuit 
court, and after it was offered and read, it was too late to 
urge any objection to the same on the ground of variance. 

4th. The bill of exchange was accepted in writing, and 
signed by the defendant below; this is suflicient evidence of 
the acceptance, and will bind the acceptor unless he deny 
the same on oath. The counsel for appellees insist that it is 
not necessary in an action against an acceptor, to prove the 

acceptor’s hand writing, unless the same be denied on oath: 
and according to the Statute of Missvuri, there is an express 
provision that all instruments purporting to be signed by 
any person to be bound thereby, shall be taken to be signed 
vy such person, until such signature be denied on oath. See 
Revised Code, £63. 

5th. In this case there is an acceptance in writing sig 
by the party, in accordance with the provisions of the Sta:- 
ute on the subject of Bills of Exchange. See the bill ot 
exchange set out in the bill of exceptions. Rev. Code, 97. 

6th. The courts of this state have a right to amend any 
writ or proceeding in any cause, either in form or substance, 
upon such terms as the courts may think proper for the fur- 
therance of justice. In the present case the court suffered 
the amendment, and in doing which committed no error. 
See Revised Code, p. 467. 


7th. After judgment rendered, the court may suffer any 
imperfections or defects in matters of form to be amended. 
Such was the case in this cause. See Revised Code, 468, 
sec. 4. | 

8th. No judgment will be arrested on account of any va- 


AZ 
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184]. 


—_—_—_— 


Warne 
Vv. 
Anderson & 
Thompson. 
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“~ a riance in the pleadings, the names of parties, the description 


Warne 
v. 
Anderson 
Thompson 


§ 


of instruments, &c., where the same is matter of form, or 
where the matter has been once correctly set out. See Rev. 
Code, 468, sec. 7. 


Opinion of the Court by Napton, Judge. 


The appellees sued the appellant in assumpsit on a bill of 
exchange. Plea non-assumpsit, and verdict and judgment 
for plaintitls below. The appellant moved for a new trial, 
because the verdict was against law and evidence, and be- 
eause the court erred in suffering the plaintitis below to 
amend their declaration, and overruled the defendant’s mo- 
tion fora continuance, by virtue of said amendment. It 
was also alleged as a reason for a new trial, that the court 
suffered improper evidence to be given on the trial. The 
motion for a new trial was overruled. 

It appears from the bill of exceptions, that upon the trial, 
the plaintiffs, below, offered in evidence a bill of exchange, 
which is set forth in the record, and upon the back of which 
is indorsed the words. “accepted, St. Louis, June 22, 1840. 
Thomas 8. Warne.” The plaintiffs proved the hand-writing 
of the payees, and who composed the firm of Anderson and 
Thompson. And this was all the testimony. The defend- 
ant, below, then moved the court for a non-suit, upon the 
ground that the proof did not sustain the plaintiff’s declara- 
tion, in this; the declaration read, “ George C. Anderson 
& John 8S. Thompson plaintiffs, co-partners in trade, under 
the name, firm and style of Anderson & Thomas.” This 
was the only variance alleged on the trial, and the court 


overruled the motion, and ailowed the counsel of appellees 
to amend the declaration by striking out the word “Tho- 


mas,” and inserting “Thompson,” and without granting any 
continuance by reason of said amendment, the court pro- 
ceeded to give judgment. The appellant then moved for a 
new trial, as before stated. 


Upon this motion for a new trial, it seems from the bill of 
exceptions, that a variance between the declaration and the 
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bill of exchange offered in evidence, was brought to the no- ¥4¥ TERM, 
tice of the court, as one ground for granting anew trial. 
The court overruled the motion, and suffered the declaration Warne 

to be amended nunc pro tunc, by inserting 22d June instead 4 goron & 
of 2d June, as it was in the original declaration. ‘To al] of Thompson. 
which the appellant excepted. 

The errors assigned are, 

First, That the court improperly allowed the declaration 
to be amended, and if properly allowed, the defendant was 
entitled to his continuance. 

Second, The court erred in allowing the declara:ion to be 
amended after judgment. 

Third, The verdict was unsupported by the testimony. | 

Our statute regulating practice at law, provides, (Rev. Co. 
uf °35, p. 467,) that the court in which any action shall be ' 
pending, shall have power to amend any process, pleading 
or proceeding in such action, either in form or substance, for 
the furtherance of justice, on such terms as shall be just, at 
any time before final judgment rendered therein. If such 
amendment be made in matter of substance, the adverse 
party. shall be allowed an opportunity, according to the 
course and practice of the court, to answer the pleading so 
amended. 

There is no doubt that the court under this section had 
the power to allow the amendment; and the only question 
is, whether the defendant had a right to a continuance be- 
cause of such amendment. Was the amendment formal or 
substantial? If the allegation, that the plaintiffs were co- 
partners under the name and style of Anderson & Thomp- 
son, be a material allegation, the amendment must be one 
of substance. I am of opinion, that this allegation was 
material, and the plaintiffs so consider it by introducing 
proof of the partnership. If the partnership. proved was 
essentially different from the one set out in the declaration, 
the plaintiffs must of course have been non-suited, and to 
avoid this they were suffered to make the amendment. It 
has been often decided by the court, that such amendments 
entitle the other party to a continuance. It may be a mere 
clerical error, made by counsel ; but whether so or not, if it 
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MAY TERM, Yequire amendment, and the amendment is of a material al- 
*_ legation, and one which must be proved as averred, the sta- 

Warne _ tute is imperative in giving a continuance. 
- The amendment made bv the court after judgment, was 


Anderson §_ age ; : 
Thompson. jn my opinion, entirely unncessary. The verdict cured the 


A variance declaration, if it was deficient in the particular suggested ; 
between the ; : ‘ 
declaration‘; and after judgment, the presumption was, that the proot 
the instru- ' = Se en we ie 
went sued on, corresponded with the averments. There was no error on 
nthe date of this point. , 
the latter, is e i eee ’ eT eee a ‘ond 
cured by ver- The last objection taken, that the verdict was unsupportec 
Bet. att by the testimony, appears to be without foundation. Proot 
vyerdic a i 7 ze r . 
presumption of the signature of the endorsers, and the partnership ot 
s, that tl — : 
oof corres. Chdorsees was made, and the only objection taken is the 
ponded with failure to prove the proper hand-writing of the acceptor, 
theaverm'tin . ede a 
she declar’n, Who was the defendant. Our statute provides, that before 

inanactionany proot is requisite to establish the hand-writing.of the 
against the . ¥ : 
acceptor of a Party charged, he must deny the instrument to be his. No 
bill of ex- — such denial was in this case made. 
change, it is oe ; aes , sat 
not necessary My opinion is, that this judgment should be reversed, 
to prove bis hecause the court refused to grant a continuance. 
hand-writing, 
unless it is de- 
nied by plea Tomprins, Judge 
verified by i ii ileal 
affidavit. 





I concur in the opinien except on the first pomt. The 
judgment is then affirmed by a division in this court. 


Birownr & Baer v. Wryrtenr. 


The act giving the action for a forcible deiainer, contemplates a case in 
which the plaintiff has been in lawful possession, and in which the 
defendant, or those under whom he claims, have peaceably obtained 
that possession, and held over after a demand made in writing. 


Appeal from the Court of Common Pieas of the county of 
St. Louis. 


Opinion of the Court by Tompkins, Judge. 


Blount and Baker brought their action of forcible detainer 
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against Winright, before a justice of the peace, and obtain- ™4¥. 7 


ed a judgment, from which Winright appealed to the court 





ERM. 


41. 


of common pleas. In that court judgment was again given Blount & Ba 


against Winright. The court of common pleas then, on mv- 
tion of Winright, dismissed the cause from the docket. The 
plaintiffs appealed to this court. 

The facts of the case are as follows: The appellants. 
plaintiffs below, claimed possession of the premises in dis- 
pute by virtue of a deed made to them by certain persons 
to whom the disputed property had been conveyed in trust. 
to secure the payment of a certain debt, for which Winright 
had made and delivered his promissory note. Winright 
failing to pay this money when it became due, the trustees 
sold the land, and the appellants became the purchasers, and 
received from the trustees the deed under which they claim. 

The question to be decided is this: had the justice of the 
peace jurisdiction of the cause, such being the facts on 
which the plaintitl’s claim is founded ? 

The plaintiffs, to reverse the judgment of the court o! 
common pleas, rely on the third section of the act concern- 
ing forcible entries and detainers, p. 278, of the digest of 
1835, which reads thus: “ When any person shall wilfully, 
and without force, hold over lands, tenements or heredita- 
ments, or other possessions, after the termination of the 
time for which they were let to him, or the person under 
whom he claims. or shall /awfully and peaceably obtain 
possession, but shall hold over the same unlawfully and by 
force,” &e. 

The plaintiffs in this cause have sufficiently shown that 
Winright did not obtain possession of the premises either 
fiom themselves or trom the makers of the deed under 
which they claim; on the contrary, the history of this cause 
shows him first in the lawful possession of the premises, and 
by his deed of trust agreeing to be dispossessed, should he 
not on a given day pay acertain sum of money. Whether 
Winright paid this money, or whether, if he did not pay it, 
the payee of the note prevented him from paying, and there- 


by excused him, are not questions to be decided by a justice 


of the peace. The act giving this action for a forcible de- ~ vee ge 
a loreibie ae 


ker v. 


Winright 





heactgiving 
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MAY TERM, tainer, contemplates a case in which the plaintiff has once 
* been in lawful possession, and in which defendant, or those 

Blount § Ba- Under whom he claims, have peaceably obtained that posses- 
ker v. — sion, and hold over after a demand made in writing. The 


Winright. : : ee 
iain ia court of common pleas, then, committed no error in dismiss- 
templates aing the cause: for the justice having at first no jurisdiction, 
ease in which ; , 

a. ‘plaintiff none could be communicated to the higher court by the 
has once been appeal. 

in lawful pos- . : 

session.andin The judgment is therefore affirmed. 

which the de- ; : 

fendant, or those under whom he claims, have peaceably obtained that possession. 
and hold overafter a demand made in writing. 








WeIsenecker v. Kerrier, Stine & Smith, interpleaders. 


An appeal lies from the judgment of a justice of the peace, on an is- 
sue found between the plaintiff, in attachment, and an interplead- 
er, before the final determination of the cause between the plaintitt 
and defendant. 


Appeal from the Circuit Court of St. Louis county. 
Bowlin for Appellant. 


An appeal from a justice can only be entertained upon a 
final judgment in the cause. See article 8, sec. 1, and fol- 
lowing, regulating Justices; Revised Code, 369. -Upon an 
appeal granted from a justice, al the papers in the cause 
must be sent up, before the circuit court is possessed of the 
cause. See R. Code, page 370, sections 7 & S. 


King and Tunstall for Appellees. 


The circuit court in this case committed no error in over- 
ruling said motion to arrest said judgment. 

Ist. Because the Statute of Missouri, (see Missouri Di- 
gest, page 369, Ist section,) provides that any person ag- 
grieved by any judgment rendered by a justice of the peace, 
may make an appeal, &c. 

2d. Because the issue tried, and upon which Weisenecker 
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ihe appellee, took his appeal, which from the law he clearly eae 


had a right to do, was simply whose property was attached! 


C 





3d. The Statute of Missouri, in giving this remedy upon Weisenecks: 
interpleader, intended to avoid cireuity of action, by allow: Kepir 
ing a man when his property: is attached, instead of bringing 
a separate action for the same, to come in and file his plea 
of interpleader, which places him in the attitude of plaintiff, 
and if he can show the property to be his, it is released from 
the attachment. 


Opinion of the Court by Tompkins, Judge. 


From the record of this case it is difficult, perhaps impos- 
sible, to make out any plain history thereof: but the follow- 
ing seems to be agreed on by the counsel of each party : 
Weisenecker instituted a suit against Kepler by attachment. 
and took possession, under the authority of the writ of at- 
tachment, of certain property. Stine & Smith interpleaded. 


claiming the property attached. 


Issue was joined, and the 


cause submitted toa jury upon evidence; the jury found 
for the interpleaders Stine & Smith. The justice of the 
peace before whom the cause was pending, gave judgment 
accordingly, and Weisenecker appealed to the circuit court 
There the jury found the property attached to be the prop. 
erty of Kepler, the defendant in tne action instituted by 
Weisenecker: that is to say, they found against the claim 
of Stine & Smith, the interpleaders. Kepler, the defendant 


in the action, does not appear 


officer. 


+e, 
tO 


have been found by the 


Stine & Smith, interpleaders, then moved in arrest of 


judgment, assigning for reason, 


Ist. Because there is no cause of action shown by the 


papers in the cause. 


2d. Because the justice granted the appeal upon a colla- 


teral branch of the case. 


The record of this case as sent up from the circuit court. 
begins thus: 


5* 
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may tea", Peter Weisenecker, } Assumpsit on account of $32 62 





184i. Vs. >» Attachment returned, Oct. 10th, 
Sehinaees oe William Kepler. J 1838. Executed by attaching 
v __ the property, &c., and defendant not found, and on this 20th 


Kepler day of October, 1838, the plaintiff is ordered to cause no- 
tice to be set up according to law, notifying the defendant 
to appear and plead to the action at the next law day of the 
‘ustice, &c., and now on this thirtieth day of October, 1838, 
Nicholas Stine & Nicholas Smith come before the justice 
and asked leave to interplead, saying the property is theirs, 
&e. Then follows the plea and process to bring in ajury to 
try the right of property, their verdict, é&c. But there is found 


oy Weisenecker. Thisis wrong.  [t ought to have ap- 
he saints peared on the transcript sent up by the justice to the circuit 
lies fom the court, that a suit was regularly commenced by Weisenecker 
. at against Kepler, and that it was by attachment; for this pur- 
the p-r>, on pose a copy cf the summons, attachment, and whatever 
beta sw the proceedings were there had might have been transcribed, to 


between the 


ome ‘12 show that the interpleaders, Stine & Smith, were before the 

a ICN Hn, , - °° - rm 

and ir inter- justice, conformably to the provisions of the statute. The 
leada: i . ’ a t fa ‘ > x ° ° 

he +. .,1 objection of the counsel of Stine & Smith, the interplead- 


detery:nt ers, that the appeal was granted upon a coijiateral branch ot 


tion 9: the ; ; . a . , ag Seas 
cadees is the case, and before any final judgment in the principal 
af wif cause, seems to be without foundation. l*or the judgment 
and dorendg ¢ a 


was final as to the claim of the interpleaders, and divested 
em of the contested pronerty, and therefore it was but 
“ust that the interpieaders should have their appeal instantly. 
ct because the appeliant did not, by the transcript by him 
brought up from the justices’ court, show a case of a suit 
regularly commenced by Weisenecker against Kepler, in 


‘which the appellants, Stine & Smith, were interpleaders, the 


judgment of the circuit court ought, in my opinion, to be 
reversed, and it is accordingly reversed. 
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THIRD JUDICIAL DISTRICT. 


Lorton v. Tue Strate. 


rhe stealing of several articles of property,at the same time and place, 
constitutes but one offence, and the circumstance of several owner- 
ships of the property cannot increase or mitigate the nature of the 
offence. 


Appeal from the St. Louis Criminal Court. 
T. T. Gantt for Appellant. 


Ist. That the stealing of goods at different times, of the 
value of 4d, 6d, and 3d, was punishable at common law as 
grand larceny. 1 Hawk. Pe. ch. 33, sec. 33. That if this 
severity was seldom practiced, it was because of the rigor 
of such proceeding. Ibid. That consolidation was a favor- 
ite principle of common law, both in civil and criminal! 
cases, and that in the latter it was always adhered to, when 
unopposed by considerations of humanity. {[d.—ibid. 

2d. That if the goods of several persons are stolen at the 
same time, the circumstance of diflerent ownerships, does 
not change the offence, in contemplation either of law or 
morality; and that if there be but one transaction, there 
should be but one indictment, there being but one felony, 
every branch of which was punishable by one prosecution, 
one indictment, and one sentence. 3 Chitty’s Crim. Law, 
960; 4 Carrington & Payne, 386, Rex v. Birdseye. 

3d. That a former conviction and sentence is a bar to ; 
subsequent prosecution for the same felony. I Chitty’s 
Criminal Law, 462, 465. ; 

4th. That unless the court is prepared to say that the steal- 
ing ot several different articles from the same person at the 
same time can be made the subject of several indictments, 
the proposition that the circumstance of several ownerships 
does not entitle the prosecutor to change so entirely the 
duration and extent of the punishment would seem to rest 
upon principles of policy and justice, and to be resisted. by 
no considerations of general or particular mischief. 

Sth. That the enlarged discretion which the doctrine con- 
tended for and adjudged below would rest in the prosecu- 
tor, would inflict upon the prisoner a punishment graded 
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rather to his caprice and power, than by the fixed provisions 
of law. That such enlargement is contrary to the spirit of 
our laws and institutions in every case, but above all in 
criminal proceedings. 


Bent, Circuit Attorney, for the State. 


That larceny of goods of several owners, taken at the 
same time, may be joined, is not denied ; and that when the 
goods of several are mixed together, as a number of files 
laying in the corner of the shop, belonging to different per- 
sons, they cannot be severed, is true. But when two per- 
sons are sleeping in one room in a Hotel, their clothes laying 
on separate chairs, the thief or thieves enter and take the 
clothes of both, the larceny of the clothes of each, it is be- 
lieved, constitute separate offences, and may be indicted sepa- 
rately. This last was the situation of the clothes taken and 
for which Lorton was indicted. 


Opinion of the Court by Napton, Judge. 


Lorton was indicted by the grand jury of St. Louis coun- 
ty, for stealing the goods and chattels of Richmond Curle. 
and at the same time was also indicted for stealing the goods 
of one John B. Gibson. The defendant plead guilty to the 
first indictment, and to the second plead a former convic- 
tion for the same offence. It appears from the bill of excep- 
tions, that the prisoner on the day mentioned in the indict- 
ment, was found ina room of the Missouri Hotel, in the 
city of St. Louis, at a late hour in the evening, and being 
seized by Richmond Curle, and’‘one John B. Gibson, who were 
lodgers therein, and who were awakened by the noise made 
by the prisoner, confessea that he had been concerned in 
stealing goods therefrom, in company with another, and 
search being immediately made, the goods of said Curle and 
Gibson were found lying on the stair steps and in the pas- 
sage, where they had been dropped by the thief, who was 
making off with them. The goods of Curle and Gibson were 
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found precisely in the same condition. The prisoner had 
been sentenced under the first indictment to two years im- 
prisonment in the penitentiary. The prisoner, by his coun- 
sel, prayed the court to instruct the jury, that if they be- 
lieved from the evidence that the goods of Curle and Gib- 
son were stolen at one and the same time, then the circum- 
stance of said goods bejonging to separate owners did not 
constitute several offences, and that if any person by the 
same act and at the same time should steal the goods of A, 
B, and C, this constituted but one felony, or offence against 
the State ; and that if they should believe under the preced- 
ing instruction, that the stealing of the goods of said Curle 
and Gibson was one transaction, then the former conviction 
of the prisoner operated as a bar. The court refused to 
give this instruction: the prisoner excepted, and moved for 
anew trial, which was overruled, and the case is brought 
here by error. 

The court should have given the instructions asked by the 
prisoner. The stealing of several articles of property, at 
the same time and place, undoubtedly constitutes but one 
offence against the laws, and the circumstance of several 
ownerships cannot increase or mitigate the nature of the 
offence. 

The judgment will be reversed. 


Hint v. Dever. 


1. The error of law alluded to in the second section of the act regulat- 
ing ‘*Practice at Law,” (R.C. 1835, p. 470)—on a motion for a se- 
cond new trial—must be a misconception of the instructions of the 
court, or of the general law governing the case (where no instruc- 
tions have been given,) or an entire disregard of such instructions, 
which must be inferred from by a comparison of the verdict with the 
facts in evidence. 

2. But where there is conflicting testimony submitted to the jury, and 
the facts found are supported by the testimony, there is no ground 
for supposing a misapprehension or perversion of the law, and con- 

sequently no ground for a second new trial. 





57 


MAY TERM, 


1841. 





Lorton 


Ts 
The State. 


The stealing 
of several ar- 
ticles of pro- 
perty at the 
same timeand 
place, consti- 
tutes but one 
offence, and 
the circum- 
stance of se- 
veral owner- 
ships of the 
property can- 
not increase 
or mitigate 
the nature of 
the offence. 





38 


MAY TERM. 
1841. 
Hilk 
v. 


Deavor. 





SUPREME COURT OF MISSOURI, 


Opinion of the Court by Napton, Judge. 


Hill sued Deavor in assumpsit for certain lumber furnished 
the latter, at his special instance and request. The defend- 
ant plead the general issue, and went to trial. Verdict was 
for plaintifl, defendant moved for a new trial, because the 
verdict was against evidence and against law, and because 
new testimony had been discovered. The motion was sus- 
tained, anda new trial granted. The second trial resulted 
as the first, in favor of the plaintiff, and defendant again 
moved for a new trial, on the grounds that the verdict was 
against law and evidence, against the instructions of the 
court, and because new testimony had been discovered. An 
additional motion was filed, asking for a new trial, because 
the jury had erred in a matter of law in this: “That there 
was no evidence that defendant ever made any contract in 
writing with piaintiff for the lumber alleged to have been 
sold by plaintiff to defendant, nor that there was any part 
payment for said lumber by defendant, or any thing given 
by way of earnest, or that there was any delivery of said 
lumber to defendant. And also in this, that there was no 
evidence that. this lumber was ever delivered to any one by 
the request of the defendant, or by authority of defendant 
on defendant’s account, Yet the jury, in violation of the 
law concerning contracts and the general law, &c. gave a 
verdict for plaintiff” 

This motion was also sustained by the court, and a second 
new trial awarded, to which decision of the court, the plain- 
tiffexcepted. Upon this trial the defendant had a verdict 
and judgment in his favor. The plaintiff moved to set aside 
the last verdict, and reinstate the second verdict, because the 
court had improperly granted the second new trial. 

The whole testimony is preserved in the bill of excep- 
tions. A detail of it is not necessary to an understanding 
of the points involved in this case. It seems that Lill, a 
lumber merchant, was applied to by a house builder, who 
had undertaken to put up a house for Deaver, and furnish 
the materials, for lumber; but Hill refused to let the carpen- 
ter have the lumber unless upon an order from Deaver. An 
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359 


order for one hundred dollars worth was procured by the us ear” 


carpenter from Deaver’s clerk, which was accordingly com- 

plied with by Hill. A second application for additional 
ae was made, and the same reply was given by Hill, 
whereupon the carpenter made a second application to Dea- 
ver’s clerk for another order which the clerk declined giv- 
ing in Deaver’s absence; but according to the testimony of 
the carpenter, told him to get what lumber he wanted, and 
have an order for the whole obtained, when Mr. Deaver 
should return. Hill’s clerk testified to about the same thing: 
but Deaver's clerk testified that he refused to give any order, 
but advised the house builder to procure what lumber he 
wished, and get the proper order from Mr. Deaver on his 
return. The lumber was turnished, to the value of one 
hundred and ten dollars. Deaver on his return paid off the 
order for $100, but refused to pay the account for the re- 
maining $110, and for this the action was brought. 

The court instructed the jury that if they should be of opi- 
nion that a verbal order was given by the defendant, and 
that the lumber furnished under said order was originally 
charged by plaintiff to defendant, then they ought to find for 
plaintiff. But if the jury shall not be satisfied from the evi- 
dence that the verbal order was given by the defendant’s 
agent, and was intended by said agent to be charged against 
defendant, they shall find for defendant. If the jury shall 
be of opinion that no part of the lumber was delivered to 
the defendant, or defendant’s agent, they must find for de- 
fendant. | 

A second new trial is authorised by our statute only in 
one of two cases: First, where the jury have erred in a 
matter of law, and second, where they have been guilty of 
misbehavior. The last being out of the question here, the 


only inquiry is as to the existence of the first case. The 


reasons alleged in the motion for a second new trial, to show 
that the jury erred in a matter of law, were that there was 
no evidence to show any contract in writing with defend- 
ant, nor any part payment, or any earnest, &c. Now the 
instruction of the court did not require any evidence of a 
written order, and if the defendant was dissatisfied with 
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MAY TERM, that instruction, he should have sought to correct it by a 
"___ writ of error or appeal. A new trial could not a second 

Hill time be granted for misdirection of thecourt. The error of 

a ay law alluded to by our act, as this court has upon two pre- 
vious occasions intimated, (Hill v. Wilkins, Mo. R.; Dickey 
The error of : ‘ . ’ 
law alluded V. Malechi, 5 Mo. R. p.-,) must be a misconception of the 


to in the 2d: . ‘ ane , : : 
sec. of the act Structions of the court, or of the general law governing 


regulating the case,.(where no instructions have been given,) or an en- 
**Practice at... : . : 
Law,” (R. C. Ure disregard of them, which must be inferred by a compa- 


1835, p. 470,) rison of the verdict with the facts in testimony. 
fora second. In this case, the instruction of the court left the jury to 


v1 6 adopt either of two hypotheses, and gave them the law gov- 


conception of erning each. If there was no testimony to maintain the hy- 


the instruc- : : : : ‘ , 
tionsof the pothesis found, consistent with the instructions, we might 


wreooid gg readily conclude either that the jury had misunderstood the 
governing the instructions, or wilfully disregarded them. In either event, 
case (where aa . a 

no instruc. @ NeW trial would be properly granted. 
tions have — But where there is conflicting testimony submitted to the 
been given,) . : 

or an entire Jury, and the facts found are supported by the testimony, 


disregard of there is no ground for supposing a misapprehension or per- 
tions, which version of the law, and there isno ground for a new trial. 

st a The question before the jury in this case was, whether 
a comparison Deaver, or his agent, had authorised Hill to let the carpen- 


of the verdict 1 
with the facts ter have lumber. The accounts of what occurred, do not 


in egg vary much in their terms; but the impression sought to be 
there is con- conveyed by Morris (the house builder) in his testimony is, 
flicting testi- 3 a . ee . Ti 

mony submit. that Deaver’s clerk only objected to giving any more writ- 
ted to the ten orders, because of the inconvenience of drawing so 


jury, and the ae : . 
Ps found many small orders, but distinctly authorized him to procure 


sg supported the Jumber on Deaver’s account. The same inference might 
y the testi- D 


mony, there well be drawn from the history of the matter as detailed by 


er the clerk of the plaintiff, Hill. But the clerk of defendant, 
— in his statement, seeks to convey the impression that he de- 
1€nsion or . ae " 

perversion of Clined giving any orders; requested Morris to procure more 


a. ae lumber, but intimated that until Mr. Deaver’s return, no 

no ground for responsibility would be incurred by him. 

+ second new Under this conflicting state of evidence, the jury might 
well have found as they did without any misconception of 


the instructions of the court, or any wish to disregard them. 
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THIRD JUDICIAL DISTRICT. 


I am therefore of opinion, that the second new trial was 


improperly granted, and judgment is accordingly reversed, 


and the cause remanded. 


Scorr v. Brockway. 


Where the issues are submitted to the court, and its verdict is against 
the evidence, the judgment will be reversed. 


_ Error to St. Louis County Court. 


Opinion of the Court by Napton, Judge. 


Scott sued Brockway by petition in debt on a note for 
$308, and upon making the necessary affidavit, sued out an 
attachment. The defendant plead several pleas to the ac- 
tion, and a plea in abatement, denying that he had fraudu- 
lently conveyed, concealed, or disposed of any of his pro- 
perty for the purpose of hindering, delaying, or defrauding 
his creditors, as in the affidavit of plaintiff had been alleg- 
ed. The plaintiff joined issue on these pleas, and the issues 
were submitted to the court, who found for the defendant. 
Plaintiff moved for a new trial, on the ground that the ver- 
dict was against evidence, which motion was overruled. 

The bill of exceptions contains all the testimony, which 
is in substance as follows: George Scott, a brother of the 
plaintiff, testified, that the defendant in Sept., 1839, bought 
a piano of Johnstone, Dreyer, & Trowbridge, and ‘giving the 
plaintiff the money to pay for it, told him to take the re- 
ceipt in the name of Henry Brockway (the defendant’s bro- 
ther,) in order that the piano might be secured from the cre- 
ditors ‘of defendant. Charles Scott, another brother of 
plaintiff, testified that about the same time, defendant met 
him and told him that he had just made one hundred dollars 
by the purchase ofa piano for one hundred and eighteen dol- 
lars, which was worth two hundred and eighteen dollars, and 
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that upon being asked by the witness if he was not afraid 
his creditors would take it, he (defendant) answered, he was 
too smart for that, for he had the receipt for the price of 
the piano made in the name of his brother Harry Brock- 
way. It was alse in proof that the piano had always re- 
mained in the possession of the defendant from the time of 
his aforesaid purchase thereof; and while so in his posses- 
sion, he had it repaired. 

Upon this evidence the court found for the defendant, | 


verdict is a- could not say that the testimony was entirely conclusive of 


gainst the 


evidence, the 


actual fraud, but unless rebutted or explained, it seems to be 


indgmentwilla pretty strong prima facia case. The verdict was in my 
ve reversed. 





opinion against the evidence, and its judgment will therefore 
be reversed, 


Sprouts & Aanew v. McNuuty and others. 


1 A. shippeda quantity of lead to B. with directions to sell the seme 
and apply the procceds to the payment of a debt, due from A. to B. 
The lead was insured by B. on his own account, on being advised by 
A.of theshipment. While in transitu the lead was attached by C. 
a creditor of A. Theonly question was, who was the owner of the 
lead at the time of the attachment ? Held. That A. was the owner. 

2 It scems that a consignment of property, with directions to the con. 
signee to sell the same and apply the proceeds to the payment of a 
debt duc from the consignor to the consignee, is not different from 
an ordinary case of consignment of property toa factor, with di- 
rections to sell the same on account of the consignor, The title to 
the property remains in the consignor until it is disposed of by the 
consignee. 


Appeal from the Circuit Court of St. Louis county. 
Opinion of the Court by Napton, Judge. 


This was an attachment by appellants against McNulty, 
Shaw & Mitchell, which was levied upon a cargo of lead. 
The appellees, Crawford & Carson, at the return term of 
the writ, filed their interpleader, claiming the property at- 
tached. On the trial of the interpleader, an agreed case 
was submitted, and the court found for the interpleaders 
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and gave judgment accordingly. From that judgment an ied 


appeal has been taken to this court. The agreed case is 


found on the record in the following words: “On the I1thsproule & 
Agnew \v 


July, 1840. the defendants shipped on board the steamboat 
Omega, 700 pigs of lead, weighing 49,000 Ibs. to the inter- 
pleaders William. Crawford, jr., and Th. J. Carson, at Bal- 
timore, Maryland, for the express purpose of paying in part 
a note part due and unpaid, from defendants to interplead- 
ers. The lead was assigned to Kennet, White & co., com- 
mission and forwarding merchants of St. Louis, with in- 
structions accompanying it to forward the same to the inter- 
pleaders at Baltimore, through Hugh C. Hasson, their agent, 
a commission and forwarding merchant at New Orleans, 
Louisiana, as early as possible. Four bills of lading were 
executed for the lead between the defendants and the car- 
riers, at the time of shipment; one of which was retained 
by the shippers, the defendants; another was forwarded to 
said Hugh C. Hasson; another was forwarded to Kennett, 
White & co., and another to the interpleaders, accompanied 
with a letter informing them of the shipment of tie lead, 
and requesting them to receive the same, dispose of it for 
the interest of defendants, and apply the proceeds in liqui- 
dation of the aforesaid note due and unpaid. That accord- 
ingly the interpieaders immediately insured the lead on their 
own account. When the lead arrived iu St. Louis, on its 
passage to Baltimore to the interpleaders, and came irto the 
possession of Kennett, White & co., and before it was for- 
warded by them to interpleaders, as above directed, it was 
attached by the plaintiffs in this suit. The only question 
arising in this case is, who were the owners of the lead, at 
the time it was attached, the shippers, or the interpleaders ? 
A great many authorities have been presented to the court, 
consisting of decisions made both in England and in this 
country. These decisions, and the opinions of learned ju- 
rists, have satisfied. me, at least, that the ez mercatoria, is of 
a very plastic nature, adapting itself very much to the pe- 
culiar circumstances of each case. It appears impossible to 
draw any general rule of a binding and conclusive character, 
as applicable to the class of cases under which the present 
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case might be included. There is no settled and determinate 
test of ownership, either in England or this country. To 
complete a contract of sale, there must be a delivery, either 
actual or implied. A delivery to the carrier, where there 
has been an order for the goods, is undoubtedly a delivery 
to the consignee. Where a debtor consigns property to 
his creditor, in payment of his debt, and there is any assent 
on the part of the creditor, a delivery to the carrier in this 
case, has also been held a delivery to the creditor. So far 
the doctrine appears very reasonable. But it has also been 
held, both in England and in some of our State tribunals, 
that if a debtor consigns property to his creditor, though 
the creditor be entirely ignorant of the fact, the delivery to 
the carrier is a delivery to the creditor, and his assent will 
be presumed. This was, for the first time J believe, declared 
to be law by the judges in the case of Atkyn v. Barwick, 
(1 Strange, 165.) The same doctrine was recognised by 
Lord Mansfield in the case of Anderson & others v. Tem- 
ple, (4 Burr. R. 1768.) In this case Lord Mansfield main- 
tained the following doctrine: “ The most desirable object 
in all judicial determinations, especially mercantile ones, 
(which ought to be determined upon natural justice and not 
upon the niceties of the law,) is to do substantial justice. 
And therefore I will avoid laying the stress that might pro- 
perly be laid upon the assent being necessary to complete 
the contract, or the want of a delivery ; the solid ground of 
which is, that a contract shall be presumed complete upon 
any distinction where the justice of the case requires it, 
though there is no acival delivery. And it is settled, that 
if a man sends bills of exchange, or consigns a cargo, and 
the person to whom he sends them has paid the value before, 
though he dia not know of the sending them at the time, the 
sending of them to the carrier will be suflicient to prevent 
the assignees from taking these goods back, in case of an 
intervening act of bankruptcy: but if goods or bills of ex- 
change are sent, and the consideration has not been received, 
the court of chancery always interposes. In the case in 
Strange, there is no doubt but the honesty of, the case incli- 
ned the court to the judgment they gave, the reason given 
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turns upon a subtlety. 1 think the case was well supported 
upon other grounds than those mentioned in the book.” 


The case turned upon a question of fraud, but the othersproule « 


three judges, though concurring with Lord Mansfield in the 
disposition of the cause, agreed that an assent was necessa- 
ry to complete every contract, that the act of bankruptcy 
occurring on the 8th November, and the defendant having 
never accepted until the 10th, the contract was incomplete, 
and upon the whole circumstance, pronounced the transac- 
tion fraudulent and void.” The English authorities then, 
to establish the very broad proposition that the property 
vests in the consignee, who happens to be a creditor, upon 
delivery to the carrier, without any assent upon the part of 
the consignee, appear to rest entirely upon the decision 
in Strange, and upon the opinion of Lord Mansfield in An- 
derson v. Temple. 

The ease of Wood v. Roach, (2 Dall. 1 & 1,) is cited in 
support of the same doctrine. In that case the opinion of 
the court is very brief, but clearly assumes the position that 
when the bills of lading are signed, the property is gone 
from the consignor, and that fact was accordingly left to the 
jury. The rule is stated by the judge, delivering the opin- 
ion, to’ be founded on mercantile principles, and the incon- 
venience of the opposite doctrine. In the case of Surmmer- 
ville v. Elder, (1 Binney R. 106,) it was held, that if an 
agent, indebted to his principal, ship property to: him on 
buard a vessel belonging to a third person, and the captain 
signs a bill of lading deliverable to the principal, the proper- 
ty thereupon vests in the principal, and the agent cannot 
countermand or disturb the shipment. 

This decision, however, may very well rest upon princi- 
ples, other than those embraced in the previous cases, and 
is only applicable to the principle now under consideration, 
so far as it determines the effect of signing a bill of lading. 

These are the only cases, which I have seen, that sustain 
the proposition in the unconditional manner I have men- 
tioned. 

In the case of D. & G. Ludlow, v. Bourne & Eddy, (1 
Johne. R. 1,) the opinion of the supreme court of New York 
6* 
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is given upon this question. Judge Thompson in that case 
says, “I do not think it necessary to controvert the general 
proposition, that when goods are shipped on account of, and 
‘onsigned ‘to a foreign merchant, the property shall prema 
acia be deemed vested in the consignee, subject to the right 
if stopping 77 ‘runsitu in case of Insolvency. In such cases, 
probabiy, the master ef the ship ought to be considered as 
the agent for the consignee, and the delivery to the 
sa delivery to the latter: neither can it be denied, 
vhere the consignment is for account of the consignor, the 
roperty remains vested in him, and he is deemed thie | 
owner. The consignment is always subject to be controlled 
nd explained according to the understanding and evident 


ntent of the parities.’ 


The judge further observes: “ A distinction is sometimes 
made between an actuai delivery to the vendee himscli, and 

constructive delivery to some intermediate person. In the 
atter case, When the goods are at the risk of the vendee, it 
s equivalent to an actual delivery. LEvery legal contract 
nav however be moditied, according to the will of the con- 
racting parties: and when special, it is to that we must 
,ook in order to sustain their rights.” 

In the case of the Frances, $ Cranch, 359, the supreme 

court of the United States held that an intention clearly 
wroved of aconsignor of goods, to vest the right of proper- - 
ty in the consignee, is not sullicient to efiect such a change 
of property, until the goods are received by the consignee. 
r some-evidence is given of his agreement to take them on 
his own account, until that time the goods are at the risk of 
‘he shippers, and if they are enemies, the goods if captured 
are good prize. 

The same principle was maintained in the opinion on 
Durham & Randolph’s claim, contained in the same case. 8 
Cranch, 354. 

I infer from these cases, that to ascertain where and when 
the property vests, we must first look to the intention of the 
parties as evinced by their acts ; and secondly, inquire upon 
whom the risk falls, 

In the case at bar, the defendants shipped to the inter- 
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“, pleaders, at Baltimore, a cargo of lead, and consigned the 
same to Kennett, White & co., of St. Louis, with directions 


& to them to forward the same to the interpleaders, through 
their agent at New Orleans: one of the bills of ae was 


forwarded to the interpleaders, with instructions that the 


juantity of interpleaders should dis nee of the cargo for the me fit ot 


ad to Bewith 


ae 


helead a 


ime oi theat- 
achment? 
Held: 


Ieee 
re 


wher, 


ip the ices and apply the proceeds in liquidation of « 


same note given by defendants to interpleaders, and then due and 
Ste Unpaid. 


esa. What was the intention of the defendants in shipping 
rom A. to B. this ae ) Was the lead, when the bill of lading was sign 
ee p. ed, beyond ‘their control; and if lost on the voyage from 
per own “¢- New Orleans to Baltimore, would the loss have fallen spou 
redviecd ie interpleaders ? 
ce ae tae Assuredly not. Suppose the lead had even reached Bal- 


ran- timore, and the interpleaders had sold the same, upon the 


- He lead | usual credit, and to persons of apparent solvency, and yet, 
y C..u ered from unforeseen accidents, such as prudence could not well 
nly eucstion iard against, the proceeds were literally nothing: would 
ea ee defendants have been absolved from their previ us obli- 


tthe eation s’ The interpleaders are direc ted to sell the lead, 
and appropriate the proceeds to satisiy their demand, and if 


Taat no proceeds accrue, the instructions ne been complied 


“with, and the demand is still unsatisfied. It could not, | 


think, with any plausibility, be contended that the risk, if 


any, would have fallen upon the interpleaders. If such 
were the law, all our preconceived notions of the essential 
elements of a contract, must be false and unfounded. The 
idea, that when a debtor ships property directly to his credi- 
tor in payment of a debt, the law presumes the assent of a 
creditor, is obviously unfounded. The willingness of a cre- 
ditor to receive his dues is reasonably enough presumed: 
but he may and would, where the debtor is not in failing 


circumstances, be very unwilling to receive a shipment of 


property ata distant port, with the risk of loss upon him- 
self, or a discharge of the liabilities of the debtor. No such 
presumption is true in point of fact, however often it may 
have been decided to be so in law. 

It is not very diflicult to account for the decision in the 
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.— ters, case from Strange, and the cases determined in Pennsylva- 
* nia. It seems to have been thought just, that as a debtor 
Sproule &. had aright to prefer one creditor to another, when he gave 
Agnew Vv. 4 clear indication of his wish to do so by a consignment ot 
McNulty. ‘ i yi 
property, the courts should not interfere in beha'f of another 
or creditor for whom no such preference nad been exhibited. 
of property, Hence the courts, as between the assignees of the bankrupt 
with direc- a eS ee eee , *91N¢ ; 
tions to the 2d the preferred creditor, have strained a point, as | con- 
ee to ceive, to give eflicacy and validity to the intended transfer. 
sell the same ee St xg ¥ ; : 
and apply the Accordingly we find that Lord Mansfield declares the deci- 
proceeds to sion in Strange was right, but that the judges gave a wrong 
the payment Pw . — = . 
of adebt due reason; and admits that the honesty of the case gave an 
from the con-; 1). : ae : ‘i NI = 
signor to the inclination to the determination of the court. Notwith- 


consignee, is standing the opinion of a few judges, | am constrained t 
not different : sah : ; : - 
from an ordi- believe that the weight of authority and reason favors a dii- 


nary case of ferent view of the law. The interpleaders here, and the 
consignment 


of property to plaintiffs in the attachment, are both, I suppose, bona fide 


a factor, with . C mM, ee : 
directions to Creditors of the defendants. Their equities are equal, and 


sell the same whoever gets possession first, must prevail. lam of opin- 

onaccount of. | tual or str oa See res 2 he j 

the consignor, 100 that no actuai or constructive possession Was in the i- 

— title - terpleaders until their assent to receive the lead, and thi- 
e property = See - 

remains in assent, if granted to be proved by their insuring the proper- 


srt in gt ty, was not shown to have taken place until after the levy 
posed of by of the attachment. The plaintiffs below then first obtained 
theconsignce- > ossession, and having an equal equity with the claimants in 
Baltimore, their attachment must hold. 
The judgment of the circuit court is therefore reversed. 
and the case remanded. 
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McNutrty v. Coutts. 


' The court adhere to the decision made in Muldrow v. Tappan, (6 Mo. R. 


276,) that the declaration, in assumpsit, must aver a promise on the 
part of the defendant, and that the defect is not cured by verdict. 


Appeal from St. Louis Circuit Court. 


Geyer for Appellant. 


The appellant insists that the judgment is erroneous, for 
the reasons assigned in arrest of judgment. 

Ist. The instrument of writing sued upon, as described 
in the declaration, does not impart a consideration. 

2d. The instrument as described in the declaration, is but 
a written agreement, and a consideration must be averred 
and proved in order to sustain an action upon it. 

3d. The declaration is insufficient, in that it alleges no 
promises by the defendant, nor any consideration for the 
agreement. 


In declaring upon a contract not under seal, the consider- 
ation must be alleged and truly, except in suits upon instru- 
ments, which import a consideration. 1 Chitty, 261. It is 
clear that the instrument described in the declaration is not 
‘i promissory note within the Statute of Ann. See Bayley 
on Bills, p. 9, and notes of cases there cited. If it be sup- 
posed that an acknowledgment of indebtedness on the face 
of the instrument implies a promise to pay the plaintiff, and 


‘ that the instrument is, therefore, within the first section of 


the act concerniag bonds and notes. Still it is not described 
as such, nor is any promise whatever alleged. 1 Chitty, 266: 
§ Mo. R. 276, Muldrow v. Tappan et al. 


Opinion of the Court by Napton, Judge. 


This was an action of assumpsit brought by Charles Col- 
lins, against the appellant. The declaration alleged that on 
the 17th July, 1838, the appellant made his certain instru- 
ment of writing of that date, and thereby acknowledged 
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mar TéRM, there was due from him to plaintiff the sum of nineteex 
hundred dollars, &c., payable in soap and candles, at the St. 
McNulty Louis market prices, for value received, which said instru- 
Collins, Mentis dated at the day.and year aforesaid, &c. And said 
The court Plaintiff states that he has demanded said sum of money in 


adhere to the soap and candles, according to the tenor and effect of said 
decision made . < : 

in Mulérow instrument from said defendant, but the said defendant has 
7. Zappen, (6 «wee nai , 

Mo. BP o7g,) nevel paid, &e., to the damage, &c. 

that the de. To this action defendant pleaded non-assumpsit and no 


claration, in : : ; : : 
assumpsit, Consideration. Upon the issues tried, the verdict was for 


must aver athe plaintiff, and defendant moved in arrest of judgment, 
promiseon the ’ 


part of the Which motion was overruled. Whereupon defendant ap- 

geo ani Ao pealed. ( Various objections are taken to the declaration. It 

ect is not cu- is needless to notice but one, which is suiliciently obvious. 

ra by ver’ No promise is averred. This was held a fatal objection upon 
a motion in arrest, in the case of Muldrow v. Tappan and 
others. 6 Mo. Rep. p. —) 


Judgment reversed. 
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AUGUST TERM, 1841. 





Dunnica, Adm. of Colgin, v. Suarp. 


|. In an action for a breach of covenant, for the conveyance of land, 
where the time of performance has been extended, the right of action 
accrues as soon as the covenantor becomes bound by his covenant 
to make the conveyance, and if he is not able to do so, for want of 
a good title to the land, it is not necessary for the covenantee to of- 
fer to rescind the contract, or to make a demand of the deed, before 
suit brought. 

2. In this case the court held the measure of damages to be the purchase 
money, With legal interest, without any deduction for the rents and 
profits. It isin general held, that when the vendor's title is alto- 
gether defective, he can recover nothing from the vendee by way 
of rents and profits, because the vend would be liable to the owner 
of the land for rents and profits. M&£& 


Appeal from the Cole Circuit Court. 
A. Leonard, for Appellee. 


Ist. Leave to file three rejoinders to the plaintiffs third 
replication was properly refused, hecause: First, The de- 
fendant did not show that it was necessary to the attainment 
of justice, that such leave should be granted. Rev. Stat. Mo., 
“ Practice at Law,” 2d art. sec. 30. Second, The first re- 
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suns TERM, joinder was bad in substance, and the second and third in- 


Dunnica 


y. 
Sharp. 


consistent with one another. 


2d. The questions propounded to the witness, Williams, 
as to the plaintiff's proving while witness was in possession, 


knowledge of the boundaries of the land, was properly ex- 
cluded, as wholly irrelevant to any matter in issue. 

Third. The proof proposed by the defendant of his vend- 
or’s, his own and his vendees continued possession of the land 
since the year 1806, under Duckoginth’s claim, was rightly 
excluded. 

The only legal purpose of this proof was to establish a le- 
gal title in fee in the defendant at the time of his tendering 
the deed to the plaintiff, and for this purpose it was altoge- 
ther incompetent, because, Ist, although in an action of 
ejectment possession of land is evidence of right to the pos- 
session, it is no evidence of a legal title in fee. 2d. Ifunder 
other circumstances, the evidence tendered would have been 
evidence of a legal title in fee in the defendant, it afforded 
no such presumption in the present case, because the defend- 
ant had already given evidence that the legal title was in 
Roy’s heirs, under whom he claims. 3d. A purchaser is 
entitled te a title free from doubt. Hortley v. Pihatl, Puke’s 
N. P. c. 178; Wilde v. Forte. 4 Taunt, 341; Elliott v. Ed- 
wards, 3 Bos & Pull, 181. 

Fourth. The fact of the pendency ofa suit-for a breach of 
the covenant to convey; at the time the plaintiff demanded 
a conveyance from the defendant, was properly excluded 
from the jury as irrelevant to any of the issues submitted to 
them. 

Fifth. The several instructions that were asked by the de- 
fendant, and refused by the court, were properly disal- 
lowed. 

Ist. The fact, that the plaintiff demanded a conveyance, 
was admitted by the pleadings, and for the reason the second 
struction was properly rejected. 

2d. The third, fourth, and seventeenth instructions were 
not only incorrect in point of law, but were also mere ab- 
stract propositions, wholly irrelevant to any of the evidence 
given. 
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3d. The specification by the plaintiff of one objection to wens. TERM, 


the deed at the time it was tendered, did not preclude him 
from insisting afterwards upon the defendant’s want of title, 
and therefore the seventh instruction was properly disal- 
lowed. 

4th The twelfth instruction was incorrect in point of 
law, and if it were correct, there was no evidence given 
that would have warranted this instruction. 

oth. The measure of damages upon the breach of a cove- 
nant to convey is not confined to the consideration paid, 
with interest, to be calculated from the time of the demand 
of the conveyance, and therefore the thirteenth instruction 
could not have been lawfu'ly given. 

6th. A purchaser’s right to real damages, or to interest 
upon his purchase money, does rest upon his having before 
the commencement of the suit, rescinded, or offered to re- 
scind the contract, or upon his having rescinded, or offered 
to rescind the contract and deliver up the possession of the 
land, or upon having given the vendor notice of his intention 
to abandon the contract, and having required the vendor to 
return the purchase money, and therefore the fourteenth» 
fifteenth, and sixteenth instructions were properly rejected, 

7th. The decree in equity between the defendant and the 
unkown heirs of Roy, is no evidence of the existence of a 
legal title to the land in the defendant at the time of the ten- 
der of the deed, and for this reason the eighteenth instruc- 
tion was rightly withheld. 

Sth. The right of a purchaser, where there has been a 
failure to convey, to any interest upon his purchase money. 
does not depend upon the fact that he has surrendered or 
offered to surrender the possession of the land, and therefore 
the nineteenth instruction was properly refused. 

9th. The measure of damages on a breach of a covenant 
to convey, where there has been no fraud or misconduct on 
the part of the vendor, is the consideration paid, with inter- 
est from the time of its payment, and therefore the twenty- 
first instruction was properly refused. Flurean vy. Thorn- 
hill, Sir W. Black. Rep., 1078; Hopkins v. Grazebrook, 6 
Barn. & Crop, 31; Walker v. Moore, 10 Barn. & Crop, 416: 

m 


é 


73 





Dunnica 


Vv. 
Sharp. 





gonna tg te. 


ea ne Rk 


se 





















oe 


74 


SUPREME COURT OF: MISSOURI, 


august TERM, Robards v. Netherland, 3 Bibb, 529, 18 Law Library, 60 


Dunnica 
7; 
Sharp. 


and 61. 

10th. The penalty contained in this obligation does not 
limit the defendant’s liability, and if it do, the withholding 
the twenty-second instruction is no ground of reversal, as 
the damages actually assessed were less than the penalty, 

11th, Where there is a breach of a covenant to convey 
on request, the interest is to be calculated from the time of 
the payment of the purchase, and is not confined to the 
time of the demand, and therefore the twenty-third instruc- 
tion was rightly refused. 


Opinion of the Court by Tompkins, Judge. 


in the circuit court Sharp was plaintiff, and had a judg- 
ment, to reverse which Colgan appealed to this court. 

The action was brought on a covenant, executed on the 
Ist November, 1818, by Colgan, to bargain and sel] to Sharp 
forty arpens of land in the village of Cote Sans Dessien, “it 
being the possession which Colgan had purchased of the 
then late Jesse Evans ;” Colgan too, by said writing, conve- 
nanted to warrant and defend the said land to the said Sharp. 
his heirs, and assigns, and to attend at the house of said 
Sharp on the first day of January, 1819, to perfect said 
agreement, by giving his obligation for securing and con- 
firming it in general warranty to said Sharp, his heirs and 
assigns, and to put Sharp forthwith into possession of the 
premises, and as the same was rented to one Asa Williams, 
Sharp was to receive all the rents and profits arising from 
the tenancy of Williams, For the performance of their 
respective covenants, Colgan to convey, &c., and Sharp to 
pay the consideration, the parties respectively bound them- 
selves in the sum of one thousand dollars. 

The breaches assigned are, 

Ist. That Colgan did not on the first day of January next 
after the date of the said covenant, or at any other time, 
perfect the said agreement, by giving the necessary obliga- 
tion for securing and confirming the title to the said land to 
said Sharp, and he had not vet done it. 
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2d. That he, Sharp, has never received the rents and pro- 
fits, &c. 

3d. That said Colgan has not paid the said Sharp the said 
sum of one thousand dollars. 

Colgan pleaded, Ist, that at the time appointed he went 
to the house of Sharp to make a deed according to the 


agreement, and offered to execute it, but that the plaintiff 


then waived the same, and excused the defendant, agreeing 
that the original covenant, called a memorandum of anagree- 
ment, if recorded, would be as good as a deed made in pur- 
suance of the said memorandum of an agreement, with an 
averment that from that time hitherto he had been ready 
and willing, and still was so, to make a deed. 

2d plea. After stating the same preliminary facts, it is 
averred that by mutual consent the time of making thedeed 
was postponed, and that after the first day of January next. 
succeeding the date of said agreement he, Colgan, had made 
and tendered a deed to Sharp, and that Sharp refused to ex- 
ecute it, and that he is still willing to make one. 

3d plea. That at the time of making the agreement he did 
put the plaintiffinto the possession of the premises accord- 
ing to agreement. 

dth plea. That the defendant did recover all the rents and 
profits, &e. 

dth. That before the commencement of this action the de- 
tendant paid to said plaintiil said sum of one thousand dol- 
lars. 

The plaintiff replied to the first plea, first, that at the time 
the defendant otlered to make the deed the title in fee was 
not in him, and concluded to the country. 

2d. That the defendant did not, within a reasonable time 
after making said supposed parol agreement, ofler to make 
a deed according to the original agreement. 

3d. That after said supposed verbal agreement, and before 
the commencement of this suit, the plaintiff demanded a deed, 
and the defendant refused to give one agreeably to the ori- 
ginal agreement. 

4th. That the defendant did not agreeably to the original! 
contract, tender to the plaintiffat his house a deed, and the 
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v. 
Sharp. 


defendant from making said deed. 

To the second plea: 

Ist. That the defendant did not after the Ist day of Jan- 
uary, 1819, and before the commencement of this suit, exe- 
cute a deed of conveyance of this land, and tender it 
agreeably to contract. 

2d. That at the time of the alleged tender, and refusal 
to receive a deed, according to agreement, the title in fee 
was not in the defendant. 

3d. Same as the first replication to the first plea. 

ith. That after the time of making said supposed parol 
agreement, and before the alleged tender of the deed, a 
reasonable time to perfect the original agreement had elapsed, 
and the defendant did not, within such reasonable time 
after making said supposed parol agreement, and before the 
alleged subsequent tender, perfect the original agreement. 

5th. Same as the 4th replication to the first plea. 

To the third, fourth, and fifth pleas, the plaintiff took is- 
sue. To the replications the defendant rejoined as follows : 

To the first and second replications tv the first plea, and 
to the third replication to the second plea, the defendant de- 
murred. 

To the fourth replication to the first plea, and to the first, 
second, and fourth replications to the second plea, the de- 
fendant joined issue in fact. 

10 We tnira repication to the first plea, the defendant re- 
joined, traversing the facts stated in such replication, and 
concluded to the country. 

To the fifth replication to the second plea, the defendants 
rejoined, traversing the facts stated in that replication, and 
concluded to the country. 

The plaintiff joined the defendants demurrers to the first 
and second replication to first plea, and to the third replica- 
tion to the second plea, and surrejoined to the rejoinder to 
the third replication to the defendant’s first plea. 


The cause presented in the circuit court three issues of 


law, involving the sufficiency of the following pleadings on 
the part of the plaintiff: of these it is useless to say any 
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thing, as the correctness of the decision in the circuit court 4vcus? term, 


cannot be reviewed, the judgment being uitimately for the 
plaintiff, against whom the demurrers were decided. 

On the trial of the cause, the plaintiff gave in evidence 
the writing declared on, that he had paid the consideration, 
and that he had demanded adeed of conveyance. All of the 
evidence given by the defendant, material to be here noticed 
is, that on the first day of January, 1819, according to his 
written agreement, Colgan went to the house of Sharp, 
and, after some conversation on the subject of making a 
deed for the premises, it was agreed betwixt them, that a 
deed made by Colgan would be no better than the covenant 
already executed by him and Sharp would be, if it were re- 
corded; and Sharp. verbally agreed with Colgan to postpone 
the making of the deed. No definite time of postponement 
was agreed on. Colgsn, it appears, had been before sued 
on the same cause of action; and pending this action Sharp 
had demanded a deed, after he had verbally dispensed for an 
indefinite period, with the making of the deed by Colgan. 
Colgan, in the year 1836, tendered to Sharp a deed, which 
Sharp would not accept. The evidence of Colgan’s title to 
the land covenanted to be sold, is as follows: On the 30th 
day of December, 1830, Baptiste Duchouquette addressed a 
petition to Mi. Delassus, lieutenant governor of the province, 
praying a grant to him of four thousand arpens of iand, to 
be taken within certain limits therein mentioned. To this 
petition the lieutenant governor, after making sume prelim. 
inary observations, answered in these words: “I do grant 
to him, under the same boundaries as_he asks [the land] in 
fee simple for him, or any other who may represent him his 
rights, dispensing him of the survey on account of the exist- 
ing great distance, until some concession, being granted in 
the vicinity, will oblige him to show his lines, ard the sur- 
veyor of this Upper Louisiana, Don Antonio Soulard, shall 
take cognisance of his title, for his intelligence and govern- 
ment, jn what concerns him; after which, the party inter- 
ested shall have to solicit the title in form from the lieutef- 
ant general of these provinces, to whom alone corresponds, 
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aveust TERMyby royal order, the distributing and granting all classes of 


Co 


Dunnica 
v. 
Sharp. 


lands of the royal domain.” 


Mean conveyances from Duchouquette down to Colgan 
were shown, and evidence of possession, held by those 
claiming under Duchouquette for a long time, was offered 
by the plaintiff, but rejected by the court. Many instruc- 
tions were asked, and exceptions taken, to the refusal to 
give them; but the defendant’s counsel have narrowed their 
objections down to the refusal of the court to give the fol- 
lowing viz: 

That the court refused to permit the defendant to give 
evidence of a prior suit pending on the same breach of. co- 
venant by the plaintiff, against the defendant, and has pre- 
vented the defendant from complying with a demand made 
pending the suit, fora specific performance of the contract. 

The court erred in instructing the jury, that although the 
parties waived to an indefinite time the making of a deed or 
obligation for the land according to the covenant, no demand 
after waiver need be proved to have been made by the plain- 
tiff from the defendant, before suit brought. 

The court erred in instructing the jury, that although a 
demand was necessary by the plaintiff to make a deed, yet 
the plaintiff could recover damages for interest before such 
demand was made. 


The court erred in instructing the jury that the plaintilf 


could recover the consideration money and interest, rescind- 
ing or offering to rescind [the contract,] and without deliv- 
ing, or offering to deliver the possession of the land cove- 
nanted to be conveyed by the defendant. 

The court erred in instructing the jury that although the 
plaintiff possessed, occupied and enjoyed the land, before 
demand of title or suit brought, yet the plaintiff could ‘reco- 
ver interest upon such purchase money pending such occu- 


pancy. 
The points necessary to be settled in this case are : 
ist. Did Colgan show in himself any title to the land. 
* Qd. After Sharp agreed to prolong the time of making 
the deed by Colgan, did it become necessary for him to make 
demand of a deed to entitle him to his right of action against 
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Colgan? and if so, from what time would he be entitled to — 


interest on the purchase money ? 

3d. Was it necessary for Sharp to offer to rescind the Du 
contract in order to entitle him to recover the consideration 
money and interest in an action for a breach of covenant. 

Ist point. It may not be amiss to observe that it is very 
difficult to translate correctly into the English language the 
words used by the lieutenant governor Delassus, in answer 
to the petition of Duchouquette. The official correspond- 
ence of the lieutenant governor, we are bound to believe 
was expressed in appropriate language. It is well kaown 
that the translator of the petition, and the answer thereto, 
is a man of education ana strict integrity. Yet because he 
was not a lawyer, and because of the difficulty of finding 
words in the English language corresponding in meaning 
with those used by M. Delassus, he is made to say that he 
gives the land to Duchouquette in fee simple. But we learn 
from the following part of the communication that he had 
no authority to do more than authorise Duchouquette to 
settle on the land, and to direct the surveyor of the province 
to mark out the boundaries; after which, continues the lieu- 
tenant governor, “the party interested will have to solicit 
the title in form from the lieutenant general of these pro- 
vinces of Louisiana, to whom alone gra by royal 


order, the distributing and granting all cla of lands of 


the royal domains.” 

There has been no evidence given, that this land ever was 
surveyed previous to the occupation of the country by the 
United States; nor does it appear that it ever was confirm- 
ed by any act of congress, or indeed that it was ever recom- 
mended by any board of commissioners for confirmation. 
We are then driven to the conclusion that the title remains 
in the United States, and that the possession of Colgan, and 
of those under whom he claimed, was tortious, and conse- 
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quently a deed from him can convey no right or title. Itof covenant. 


could answer no purpose then, either to offer to rescind the 


for the con 
veyance oi 


contract entered into with Colgan, or to make any demand land, wher. 
of a deed after Sharp had agreed to prolong the time of ma- 
king a deed. 


the time 
performance 
has been ex- 
tended, = th: 


of 








signs 














80 SUPREME COURT OF MISSOURI, 


august term, The action is covenant, and the right of action accrued as 
| _"___ soon as he, Colgan, became liable to make the deed, if he 
Dunnica Were unable to do it. 
Sine. One would suppose that the only possible inquiry in such 
an action would be the amount of damages. To prove that 
_ st the plaintiff, Sharp, should have offered to re-deliver the 


- — premises, and could recover no interest, but would lose his 
becomes interest in consideration of his enjoying the rents and profits 
—— re of the premises, we are referred to the cases of Wickliffe v. 
make the con- Clay, Ist. Dana, 594; and Taylor v. Porter, same vol. 423- 
the ic nes 4; and Bullock v. Bremiss, 4th Marshall, 424; which were 


tble to do so al] cases in Chancery, and where the vendors had some color 

for want of a x 

ood title to Of right to the property sold, and that too was improved 

the land, itis property. In the strictness of legal proceedings, Colgan, 

not necessary i +i ? , i 5 cod 

ror the cove- defendant in this action of covenant, could get no allowance 
antee to of- ¢ . . 

net to reseing OF Tents and profits. He must have resorted to a court ot 


the = equity for that and all other relief; but in order to do him 
or tomake a, e 5 . : ‘ : 
demand ofthe justice in this court, the circuit court, with the assent of 


deed, before Sharp, the plaintiff, instructed the jury to deduct the value 
suit brought. 7 


of the rents, &c., from the interest on the purchase money. 
When this case was formally before this court, it was said 
said by the court that legal interest aad purchase money 
was the proper measure of damages. See 4th vol. Mo. Dec. 
p. 263. 
And as above observed, the jury were directed to deduct 
from the interest the amount of the rentsand profits. Thus 
. the circuit court, the plaintiff ’s counsel not resisting by this 
; Rossin hela Struction, gave Colgan all he could have obtained, either 


~ measure jn a cross action at law, or by a decree in a court of chance- 
of damages to 326 pf : . 
be the pur: TY- [tis in general held, that when the vendor’s title is 


; mend altogether defective, he can recover nothing from the vendee 
e e * = 
terest, with- by way of rents and profits, because the vendee would be 


ri liable to the proprietor of the land; but the United States 


—— appear in this case to have been the proprietors, and Colgan 
roiits. t 1s : ° 
general has been treated by the circuit court, so far as the rents and 


held that, profits are concerned, as if he had a right to receive rent. 
when the - 


vendor’s title In every view I have been able to take of the case, the de- 
is altogether _;_-: , , 
defective, he CSions of the court have been such that Colgan had no room 


can recover to complain. 
nothing from 
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I am therefore of opinion that the judgment ought to be avewst Term, 
aflirmed, and the other judges concurring, the judgment of . 


the circuit court is affirmed. Sena aatee. 
the vendee by way of rents and profits, because the vendee would be i 

i 4 " The State. 
liable to the owner of the land for rents and profits. 





Jones & others v. Tre Srarte, to use of Brow. 


1. Action of debton aconstable’s bond. The bond:was handed to the 
clerk of the county court in vacation, who received the same, en" 
dorsed it ‘‘filed,” subscribed his name thereto, and filed it in his 
office, where it has ever since remained: Held, to be sufficient evi- 
dence of the approval of the bond by the clerk, for the statute does 
not declare that his approval shall be expressed in any particular 
manner. 

2. The failure of the county court to approve of, or reject, a constable’s 
bond, taken by the clerk in vacation, will not invalidate the bond. 
The duty enjoined upon the county court, in this respect, was in- 
tended for the security of the public, and their omission to perform 
such duty cannot injure the constable and his securities. 


Appeal from the Cole Circuit Court. 


A. Leonard for Appellants. 


For the reversal of the judgment, the counsel for the ap- 
pellants will insist in argument upon the following points 
and authorities : 

ist. In order to give validity to a bond or other deed, 
there must bea delivery and acceptance thereof. 

2d. This is astatute bond, and the acceptance thereof 
can only be in the mode prescribed by the statute ; and if 
there be no such acceptance, the bond is void. 

3d. The statute concerning constables, requires bonds of 
this description, when given in vacation, to be approved or 
rejected by the clerk ; and when taken by the clerk, to be 
approved or rejected by the court, at its first term thereaf- 
ter. Rev. Laws Mo. 116. 
4th. The present bond was never approved by the court. 
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Jones & ot’rs. 
v. 
The State. 


SUPREME COURT OF MISSOURI, 


The tribunal appointed by law for that purpose has never 
accepted this bond, and therefore it is void. 


S. M. Bay for Appellee. 


The appellants here seek to avoid their bond, entered into 
by them voluntarily, and in the form prescribed by the sta- 
tute, because, as they say, the bond was not accepted in the 
manner prescribed by law, nor approved or rejected by the 
clerk in vacation, or the county court at its next term there- 
aiter. And herein I contend: 

Ist. That the provisions of the statute concerning consta- 
bles, so far as they relate to the approval or rejection of the 
bond by the clerk, in vacation, or the county court at its 
next term thereafter, are directory, and intended for the se- 
curity of the public, and not for the benefit of the constable 
and his securities. 

2d. That the statute does not declare that these omissions 
of duty on the part of the clerk and county court, shall in- 
validate the bond, and there is no rule of the common law 
sustaining any such position. 

3d. That as the bond was entered into voluntarily, and in 
the form prescribed by the statute, and tor a laudable pur- 
pose: and as the public good requires that oflicial bonds, 
thus entered into, should be sustained, the courts will not 
hold them invalid unless compelled tu do se by some positive 
rule of law. See R.C. 1835, title “ Constables,” p. 116 : 
Post v. Caulk, 3 Mo. R.35: U.S. v. Bradley, 10 Peters, 3-43: 
Morse v. Hodson. et al. 5 Mass. 313; 3 do. 86; 1-4 do. 167: 
The People v. Collins, 7 John. R. 549; Wise v. Blackley, | 
John. Ch. R. 607; 3 Monroe, 218, 204; 1 J. J. Marshall, 
357; 2 do. 416°; 2 Bibb, 199; 4 Littel, 285; 2 do. 306. 

4th. That there was a valid delivery of the bond to the 
proper officer, and by him accepted as the official bond ot 
the constable. And herein it is contended : 

First, That a deed may be delivered without any words 
passing. “Ifa man deliver a deed without saying any thing. 
it isa good delivery.” 1 Inst. 496. The delivery, is 
sufficient without speaking any words.” Ib..360. “ and 
as a deed may be delivered to the party without words, sc 
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may a deed be delivered by words without any act of deliv. 4v¢ust TERM, 


ery.” 1 Inst. 360. Non quod dictum est, sed quod factum___ 
est inspicitur. Thoroughgood’s case, 9 Coke R. 137. 


Second, The obligors had done all that was necessary On The state. 


their part to make a complete and valid delivery. 

They executed the bond in the form prescribed by the 
statute, and placed it in the custody of the proper officer, 
without any condition or limitation, and having thereby 
parted with all power and control over the bond, the deliv- 
ery was complete. | 

Third, The reception and detention of an official bond, by 
the proper officer, for a considerable time, without objec- 
tion, is sufficient evidence of its acceptance. U.S. v. Nor- 
vell, Gilpin’s D. C. R. 120. 


Opinion of the Court by Tompkins, Judge. 


This was an action instituted in the name of the State of 


Missouri, to the use of Blow, ina justices’ court, against 


Jones, Miller, and Paulsel, on a writing alleged to be Jones’ 


official bond, as constable, for his failing to make return of 


an execution delivered to him as constable, to be executed. 
Upon the trial in the justices’ court, judgment was given 
against the defendants, and they removed the cause by ap- 
peal into the circuit court of Cole county. In that court the 
following case was agreed on by the parties, viz: That 
Jones was elected constable of the township of Jefferson on 


the 4th day of August, 1838, and that on the 22d day of 


the same month he as principal, with Miller and Paulsel as 
securities, signed and sealed an instrument of writing set 


out in the record, and purporting to be the official bond of 


Jones as constable: that on the said day of the date of that 
bond it was oflered to the clerk of the county court, as Jones’ 
official bond, and that the clerk received the same, and indorsed 
it as filed, and to such indorsement subscribed his name, and 
filed it in his office, where it has ever: since remained, and 
now still remains: that the clerk, at the time of receiving 
such instrument, was acquainted with the securities, but did 
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auousT TERM, not recollect that he exercised his judgment upon their suf- 
___ ficiency, or upon the sufficiency of the bond: that the next 

Jones & ot’rs. Succeeding term of the county court of Cole county was 
held, and that neither at that, nor at any subsequent term 
of said court was the said instrument of writing either ap- 
proved or rejected by the court, nor was it ever presented 
to said court for any action thereon: that the clerk never 
made any writing or entry either approving or rejecting 
such instrument, nor did any act approving or rejecting said 
instrument, except as aforesaid. It was also admitted that 
Blow obtained a judgment, sued out execution, and deliver- 
ed it to Jones, the defendant, as stated in the complaint, and 
that Jones failed and neglected to return the said execution, 
as charged in the plaintiff’s complaint. It was further 
agreed, that if upon these facts the court. should be ef opin- 
ion that the writing was obligatory upon the defendants, 
Miller and Paulsel as their bond, their judgment should be 
given against all the defendants, otherwise it should be given 
for them. The circuit court decided that the instrument of 
writing was obligatory on all the defendants, as_ the official 
bond of Jones. 

To reverse the decision of the court on this point this ap- 
peal is prosecuted. 

The act respecting constabies provides, that the bond shall 
be approved of by the court, or clerk in vacation, and if taken 

Action of by the clerk in vacation, shall be approved of or rejected by 
oe i ae the court at the next term. The delivery of the bond by 
: moran _ the defendants is admitted, the clerk received the bond from 
clerk of the their hands and marked it “filed,” and placed on his files, 
cooy faut which he had no authority in law to do unless he had pre- 
who received Viously exercised his judgment on the sufficiency of the 
the same, €D- bond, and approved it. This act of the clerk, then, appears 
“filed,” sub-to me to be conclusive evidence that he did approve the 
scribed his , : : 
name theretc, bond: for the law no where declares in what manner his 
eat in approbation shall be expressed. See the act at page 116 of 
where it has the Digest of 1535. But neither at the next term, nor at 
mained. Hela. 24Y Subsequent term, did the county court express any will 


tobe suffi- either to approve or to reject the bond. By this neglect of 


icent evi- ‘ 5 ; 
dence of the the county court, the public might be sufferers in case the 


approval of 
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securities were insufficient, (and it is not contended that the 4vcust TeR™, 
instrument of writing is not expressed in apt terms,) but" __ 
certainly the failure of the county court to act on this in- Jones & ot’rs. 
strument of writing at the first or any subsequent term, 


could do Jones and his securities no injury. He wanted the 
. , : : the bond by 
emoluments of office, and he enjoyed them; the action of the clerk, for 


the court on the bond was required by law only to secure the statute ’ 


more effectually the interests of the rest of the community. clare that his 
approvalsha!! 

It seems then, to me, that this bond ought to be held good  <ieaee 
against Jones and his security. in any parti- 


é ‘ zi ] ner. 
In the district courts of the United States it has been de- 77 *”"* 


cided that the reception and detention of an official bond by |. The ico 
the postmaster general, for a considerable time without ob- court to ap- 
jection, is sufficient evidence of its acceptance. See Ist Pe- oo. 
ters’ Digest, 383; on this authority, then, as weil as on the ble’s bond, 


taken b the 
reasonablencss of the thing, we may rest an opinion that the «lerk in-eccs. 


clerk of the county court of Cole county accepted and ap- — 
l alidate the 
proved the bond in the sense of the statute. in the Unitedbond. Tie 


States v. Tuyvy, the supreme court of the United States oles ener 


held that a voluntary bond given to the United States and county court, 
in this 
not prescribed by law, is av -alid instrument. ek aa 


The bond of Jones then is good, because he voluntarily tev¢ mnt i 
Sccurltyv «: 
vith his securities executed it, and its obligatory character the public 


and their 
omission 
him to execute one, although it has not been ap proved by perform such 
ihe court: as before observed, the omission of the county neil ean 
court to approve this bond, could not possibly injure him > Sabet 
and his security, and ought not to impair the security which = | 
suitors were intended to derive from the action of the coun- 
ty court. 

For the reasons above given, the judgment of the circuit 
court ought to be allirmed, and in this opinion each member 
of the court concurs: and it is accordingly affirmed. 


v. 
The State. 


is nut invalidated because the act of the legislature required ‘ 
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SUPREME COURT OF MISSOURI, 


THORNTON V. SMITH AND CROWTHER. 


A. cannot sue B. either at law or in equity, on a bond made by the latter 
to C. to pay A. a certain sum of money, for which the obiigor has 
received no consideration. 


Appeal from the Circuit Court of Cooper county. 
Hayden & Miller for Appellants. 


The counsel for appellant will insist, that the circuit court 
erred in the decree rendered in this cause, and that said 
court should have made a decree against said Smith for the 
payment of complainants debt against Crowther. 

Ist. The statute of frauds requires every declaration or 
creation ortrust of any lands, tenements, &c., to be re- 
duced to writing, and signed by the party declaring such 
trust, except resulting trusts, and trusts by implication 
of law. See Roberts on Trusts, page 91; Revised Code, 
1836, Frauds. 

2d. When the trust is declared, it vests absolutely, and 
passes immediately the legal estate in the trustee, and the 
equitable estate in the cistue gut trust, and chancery will 
compel the execution. 4 Kent, 302 and 303; 2 J. C. 307. 

3d. The trustee cannot alter, change, impair, or destroy 
the vested interest of the cestuz qut trust. 4 Kent, 311; 4 
J.C. R., 138. - 

4th. A trust is good and binding for payment of debts, 
though the creditors are not parties to the trust deed.— 
Cases in Chancery, Leech v. Leech, p. 249. 

5th. It is immaterial whether a trust created for an indi- 
vidual, and the better security of his debt, was known to 
him for whose benefit it was made at the time of its crea- 
tion, when it comes to his knowledge he may enforce per- 
formance of it in chancery. See 4 Kent, 307, Moses v. 
Murgatroyd, 1 John. C. R., 129; Nelson v. Blight, 1 John. 
Cases, 205; Shepherd v. McEvans, 4 J.C. R., 138. 

6th. A trust cannot be revoked by the person declaring 
the trust, except the power is expressly reserved in the trust 
deed, and that revocation must be by an act of equa! solem- 




















FIRST JUDICIAL DISTRICT. 


87 


nity with that which created the trust. See Fonblanque, p. avevsr Term, 


154; 7 J.C.R., 272. 

7th. The intentions of the party declaring the trust are 
evidenced alone by the trust deed. Parol evidence is inadmis- 
sible to alter, vary, or modify the trust there declared. No 
collateral or parol declarations can be admitted to prove 
other and additional or different trusts than those contained 
in the deed, except in cases of fraud and circumvention. See 
St. John v. Benedict,6 John. C. R., L11; Steen v.: Steen, 5 
J.C. R., p. 1; Jackson v. Stanley, 10 John. C. R., 139; Jack- 
son v. Gaer, 13 J. C. R., 518; Roberts on Frauds, 94; Sugz- 
den on Vendors, 414,415; 4 Kent, 310. 

S. A trustee who once accepts the trust and acts under it, 
cannot afterwards divest himself of the trust, except by the 
consent of the cestui gui trust, or authority of the court. 
See 4 inent, 311; Shepherd v. Mckvans, 136,4 J.C. R. 

9th. In this case there was an express understanding by 
Smith, by deed, to pay off these debts of Crowther, and as 
it Was a contract under seal and covenant to pay Thornton 
and others, they could not sue at law, but they must resort 


to a court of chancery, which will eniorce the execution of 


the trust. See I Chitty, page 2: See Fonb. top paging, 
460, and note (b.) 


Wilson jor Appeiiees. 


Ist. That the bond and deed being made at one and the 
same time, between the same parties, in relation to the same 
subject matter, (though on different pieces of paper,) are to 
all intents and purposes one and the same instrument, which 
instrument is nothing more nor Jess than a deed of trust ma- 
king defendant trustee to secure the debts of Crowther there- 
in provided for. Stow v. Tift, 15 J. R., 458 and 200, and 
authorities there cited. No particular form of words 
is requisite to create a deed of trust. The intent is what 
the courts look to. Fisher v. Fidds, 10 J. R. 505: 2 Fonb. 
36. 

2d. A trustee is not chargeabie with more than he has 
received, without fraud, or gross negligence. 2 J.C. R. 1. 

3d. The complainant has no right to have a decree set 
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AuGcS? TERM, aside, which is made in conformity with the prayer of the 


1841. 
Thornton 
Tv. 
Smith and 


Crowthor 
wrow blew ae 








bill, which for ought appears to this court, will, when car- 
ried into effect, fully discharge complainant’s debt sought to 
be recovered, unless he chooses to use as evidence the alle- 
gations of the defendant in his answer, that the property 
conveyed in trust has since depreciated in value so as to be 
insufficient for taat purpose, which is denied by complain- 
ants replication, and of which there is no proof. But admit 
the fact so to be. equity will not enforce a contract where 
from a material change of circumstances since the contract, 
the performance wouid be attended with peculiar hardship 
to defendant. 1 Fonb. 48 and 11S; + Littel. Reps. 395. 

4th. The trust created by Smith and Crowther is evidently 
for the benetit of Compt, (although done without his know- 
ledge.) which he affirms by praying in his bill for a sale of 
the same, and thus endeavors to enforce the same, which he 
has arighttodo. | J.C. R., 119; 3.J. C. R., 229 and 261, 
and 4 J.C. R., 136. 


Opinion of the Court by Tompkins, Judge. 


Thornton filed his bill of complaint in the circuit court of 


Cooper county against the appellees, and being dissatified 
with the decree of that court appealed to this court. 

In the bill he states that Crowther had executed his note 
to him for the sum of two hundred and twenty dollars. 
which being lost, he could not correctly set it out, but that 
it had become due long before the biil was filed. And that 
Crowther, being so indebted, on or about the 24th June, 


1837, together with his wife, made a mortgage, or deed of 


trust, whereby was conveyed to one David Smith, of said 
county of Cooper, the east half a lot in the town of Boon- 
ville, to pay to the complainant the sum. of two hundred 
and twenty dollars above mentioned ; and that on the same 
day Smith executed to Crowther his own bond, by which 
Smith bound himself to Crowther, among other things, to pay 
the complainant the said sum of two hundred and twenty 
dollars, and prays that he may be decreed to pay the same. 
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The deed of trust-was made on exhibit. It was made to Aveust -TzRm, 
secure the following sums of money to the persons herein 


after named, viz. Thornton 
To David Smith, the sum of $320 iii ee 
James Fryer, ‘“ 300 Crowther. 

John T. Thornton, 220 

John V. Webb, « 380 

Jonathan Bullock, 100 

Moses Chaney, ‘“ 100 


Smith made to Crowther a bond by which he bound him- 
self to pay the above mentioned notes in consideration of 
being secured by the above mentioned deed of trust, and to 
wait with Crowther twelve months, to be reimbursed with 
interest, to be paid by Crowther’ to Smith. 

Smith, in his answer admits the allegations in the bill, but 
states that the property conveved to him will not produce 
enough. to satisfy the several sums of money above men- 
tioned, and that since the execution of the writing aforesaid, 
said Crowther had become insolvent, and that if lie should 
advance to the creditors of said Crowther the several 
amounts due them, Crowther would be unable to repay 
him, and declares his willingness to sell the property and di- 
vide the proceeds pro rata among the several creditors, after 
deducting necessary expenses, &c. 

The circuit court dismissed the bill as to Crowther, and 
decreed that the property should be sold and the proceeds. 
after deducting costs, &c. to be divided pro rata among the 
several creditors, to secure whom it was conveyed. 

lt is not necessary to decide in this case, whether, if A. cannot 
Crowther himself had sued on the bond given to him by {04% “ther 


Smith, he could have recovered more than the worth of the rede os 
property, either at law or equity, for it is certain that by sig - 
making that bond to Crowther, he has incurred no liability sth ged 
to the complainant, and the other creditors enumerated in of money, for 
the deed of trust, for neither at law nor equity can’ A. sue _ ‘so 
on a promise made by C. to B., to pay A. any sum of money, ceived no con- 
for which the obligor has received no consideration. ‘The ‘nani 
circuit court has in-my opinion committed no error, and its 

judgment is therefore affirmed. 
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SUPREME COURT OF MISSOURI, 
Levins, and others, v. Stevens, and others. 


Petition under the act concerning “Wills,” (R. C. 1835, p. 620-1.) Pe. 
titioners set forth that they are children of A., who died leaving a 
will,in which no mention is made of them, and that the legacies 
under the will have been in whole orin part paid. They pray for 
a distribution ‘‘according to the usages of courts of equity, and the 
provisions of the statute.’’ Demurrer to the petition sustained by 
the circuit court. Held, that the petition was sufficient: that 
the authority of the circuit court to order distribution in such cases, 
attaches before any distribution of the estate, and, consequently, 
that it was not necessary to allege in the petition that the legacies 
had been paid, and the estate distributed. 


Appeal from the Circuit Coutt of Cooper county. 
Adams & Hayden for Appellants. 


The only question in this case is, whether the court erred 
in sustaining the demurrer’? 

To. show that the court erred, the counsel for the appel- 
lants refer to the following authorities: 1 Kent. Com., 461, 
2, 3, 4; Digest of Laws of Mo., 1835, page 620-1; Digest 
of Laws of Mo. 1825, page 795-6; Geyer’s Digest, page 
431. 


Leonard §&- Miller for Appellees. 


Ist. The authority of the circuit court to proceed by pe- 
tition, given by the statute “Wills,” Rev. Stat. 621, section 
33, is confined to the cases where the devisees, legatees. or 
heirs, have actually received more than their due propor- 
tion of the estate, and the facts stated in the present peti- 
tion do not exhibit such a case. 

2d. The circuit court, proceeding as a court of equity has 
no original jurisdiction to decree distribution of an intes- 
tate’s estate. 

3d. But if such jurisdiction exist, the proceeding must be 
by bill, and. cannot be by petition. 8 Cowen Rep. 350; 10 
Johnson’s R. 507. 

4th. If there be children not named in the-will, as to them 
the testator is deemed to have died intestate, and such chil- 
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The deed of trust was made on exhibit. It was made to 4veusr team, 
secure the following sums of money to the persons herein 


after named, viz. Thornton 
To David Smith, the sum of $320 S  guieh’ ” 
James Fryer, 66 300 Crowther. 

John T. Thornton, 220 

John V. Webb, « 380 

Jonathan Bullock, 100 

Moses Chaney, “ 100 


Smith made to Crowther a bond by which he bound him- 
self to pay the above mentioned notes in consideration of 
being secured by: the above mentioned deed of trust,and to 
wait with Crowther twelve months, to be reimbursed with 
interest, to be ‘paid by Crowther to Smith. 

Smith, in his answer admits the allegations in the bill, but 
states that the property conveyed to him will not produce 
enough to satisfy the several sums of money above men- 
tioned, and that since the execution of the writing aforesaid, 
said Crowther had become insolvent, and that if le should 
advance to the creditors of said Crowther the severa! 
amounts due them, Crowther would be unable to repay 
him, and declares his willingness to sell the property and di- 
vide the proceeds pro rata among the several creditors, after 
deducting necessary expenses, Kc. 

The circuit court dismissed the bill as to Crowther, and 
decreed that the property should be sold and the proceeds, 
after deducting costs, &c. to be divided pro rata among the 
several creditors, to secure whom it was conveyed. 

It is not necessary to decide in this case, whether, if A. cannot 

rue b., either 


Crowther himself had sued on the bond given to him by oy. 


Smith, he could have recovered more than the worth of the — ~* 
° e ee e ’ IONCG Made Dy 
property, either at law or equity, forit is certain that by the latter to 


making that bond to Crowther, he has incurred no iiability °- _ 
to the complainant, and the other creditors enumerated in of money, for 
the deed:of trust, for neither at law nor equity can A. sve tag hace 
on a promise made by C, to B., to pay A. any sum of money, ceived no con- 
for which the obligor has received no consideration. The eo 
circuit court has in my opinion committed ne error, and its 

judgment is therefore affirmed.. 
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¥ — Levins, and others, v. Stevens, and others. 








. Petition under the act concerning “Wills,” (R. C.'1835, p. 620-1.) Pe. 
ae titioners set forth that they are children of A., who died leaving a 
Seevenn. will,in which no mention is made of them, and that the legacies 

under the will have been in whole or in part paid. They pray for 
a distribution ‘‘according to the usages of courts of equity, and the 
provisions of the statute.’ Demurrer to the petition sustained by 
the circuit court. Held, that the petition was sufficient :. that 
the authority of the circuit court to order distribution in such cases, 
attaches before any distribution of the estate, and, consequently, 
that it was not necessary to allege in the petition that the legacies 
had been paid, and the estate distributed. 


- Appeal from the Circuit Court of Cooper county. 
Adams &- Hayden for Appellanis. 


. The only question in this case is, whether the court erred 
in sustaining the demurrer? 

To show that the court erred, the.counsel for the appel- 
lants refer to the following authorities: 1 Kent. Com., 461, 
2, 3, 4; Digest of Laws of Mo., 1835, page 620-1; Digest 
of Laws of Mo. 1825, page 795-6; Geyer’s Digest, page 
431. 


Leonard & Miller for Appellees. 


Ist. The'authority of the circuit court to proceed by pe- 
tition, given by the statute “Wills,” Rev. Stat. 621, section 
33, is confined to the cases where the devisees, legatees. or 
heirs, have actually received more than their .due propor- 
tion of the estate, and the facts stated in the present peti- 
tion do not exhibit such a case. . 
2d. The circuit court, proceeding as a court of equity has 
no original jurisdiction to decree distribution of an’ intes- 
tate’s estate. 
- 3d. But if ‘such jurisdiction exist, the proceeding must be 
by bill, and cannot be by petition. 8S Cowen Rep. 350; 10 
Johnson’s R. 507. 
Ath. If there be children not named in the will, as to them 
the tactator is deemed to have died intestate, and such chil- 














_ bequest shall be taken. The 33d section then declares that 
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dren shall be entitled to such proportion of the estate as if avcust-reRm, 
he had died intestate. The statute provides for the distri- I 


bution of intestate’s estates, but only when it shall appear 
from a settlement in the county court that there is a balance 
subject to distribution after payment of debts. See Digest 
of 1835, title “Wills,” sec. 30; and same book, title ‘Ad- 
ministration,” p. 60 and 156; do. title “Courts,” sec. 15. 


Opinion of the Court by Napton, Judge. 


This was a petition to the circuit court, framed under the 
33d section of the act concerning Wills (Rev. C. of 1835, 
p. 621.) The petition sets forth: that Joseph Stevens, of 
Cooper county, died, after having made his will, in which no 
mention is made of the petitioners and others, who are the 
children and heirs of said Stevens. The petition alleges 
that the legacies under the will have been in whole or in 
part paid. The executor, legatees, and heirs are made par- 
ties, and a contribution and distribution: of the estate, ac- 
cording to the usages of courts of equity and the provisions 
of the statute, are prayed for. To this petition the defendants 
demurred, and. the demurrer was sustained by the circuit 
court. The only question arising on the record is, whether 
the demurrer was properly sustained. 

The 30th section of the act concerning Wills, (Rev. C. of 
1835, p. 621,) provides that pretermitted. children shall be 
entitled to the same proportion of the estate of the testator, 
real and personal, as.if he had died intestate, and the same 
shall be assigned to them; and all the other legatees, devi- 
sees, and heirs shall refund their proportional part, provided 
such children or their descendants, so claiming, have not had 
an equa! proportion of the testator’s estate bestowed on 
them, in the testator’s life time, by way of advancement. 
The 32d. section provides that where a specific legacy shall 
be taken in execution for the payment of the testator’s debts, 
the other legatees, devisees; and heirs shall refund their pro- 
portional part of such loss to:such person from whom the 
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es reRM, «When any devisees, heirs, or legatees shall be required to 


refund any part of the estate received by them for the pur- 
pose of making up the share, devise, or legacy of any other 
legatee, devisee, or heir, the circuit court shall, upon petition 
of the party entitled to such contribution, and due notice 
given to the legatees, devisees, heirs, executors, and admin- 
istrators, order a contribution and distribution of such es- 
tate, according to equity, and enforce such order with like 
effect as decrees of courts of equity.” ' 

Under this last section has the circuit court jurisdiction 
of the petition, where on its face it appears that the legacies 
have not been wholly paid, and consequently there may be 
no necessity for refunding ? 

The word “received,” in this section, is relied upon to show 
that the legislature did not contemplate the interference of 
the circuit court with the question of contribution, until the 
executor had paid over the legacies and settled tlie estate, 
that, until this. was the case, the county court had ample 
powers under the general provisions of law, to make distri- 
bution with an eye to this provision .ijn our statute in favor 
of the pretermitted heirs. The rules applicable to the 
construction of statutes are well settled and not controvert- 
ed here. Remedial acts are to be construed literally ; every 
part of a statute is to be taken together, and the real inten- 
tion, when it can be so ascertained from a vein of the whole 
act, the mischief sought to be avoided and the remedy pro- 
vided, must prevail over the literal sense of terms. For this 
purpose not only the several parts of the same act, but 
previous acts, in pasi materia, which lave expired, may be 
resorted to, with a view to ascertain from successive and 
connected Jegislation on the subject, the real intention of 
the legislature. 1 Kent. Com. 462-3. — s 

With these principles for a guide, let us examine the ac- 
tion of the legislature tn reference to this subject. 

The act of the 21st January, 1815, (Geyer’s Digest 451,) 
after declaring that so far as pretermitted children were con- 


“Wills,’ - cerned, a testator should be considered to have died intestate, 
« 620-1.) Peni. .. provides that “the divisees and legatees shall contribute 


proportionally out of the part devised or bequeathed to them 
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dren shall be entitled to such proportion of the estate as’ if avevst-geem, 
he had died intestate. The statute provides for the distri- 
bution of intestate’s estates, but. only when it shallappear Levins 
from a settlement in the county court that thereis a balance .,..".,.. 
subject to distribution after payment of debts. See Digest 

of 1835, title “Wills,” sec. 30; and same book, title “Ad- 
ministration,” p. 60 and 156; do. title “Courts,” sec. 15. 





Opinion of the Court by Napton, Judge. 


This was a petition to the circuit court, framed under the 
33d section of the act concerning Wiils (Rev. C. of 1835, 
p- 621.) The petition sets forth that Joseph Stevens, of 
Cooper county, died, after having made his will, in which no 
mention is made of the petitioners and others, who are the 
children and heirs of.said Stevens. The petition alleges 
that the legacies under the will have been in whole or in 
part paid. The executor, legatees, and heirs are made par- 
ties, and a contribution and distribution of the estate, ac- 
cording to the usages of courts of equity and the provisions 
of the statute, are prayed for. To this petition the defendants 
demurred, and the demurrer was sustained by the circuit 
court. The only question arising on the record is, whether 
the demurrer was properly sustained. 

The 30th section of the act concerning Wills, (Rev. C. of 
1835, p. 621,) provides that pretermitted children shall be 
entitled to the same proportion of the estate of the testator, 
real and personal, as if he had died intestate, and the same 
shall be assigned to them; and all the other legatees, devi- 
sees, and heirs shall refund their proportional part, provided 
such children or their descendants, so claiming, have not had 
an equa: proportion of the testator’s estate bestowed on 
them, in the testator’s life time, by way of advancement. 
The 32d section provides that where a specific legacy shall 
be taken in execution for the payment of the testator’s debts, 
the other legatees, devisees, and heirs shall refund their pro- 
portional part of such loss to such person trom whom the 
bequest shall be taken. The 33d section then declares that 
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avayst TERM, «When any devisees, heirs, or legatees shall be required to 


refund any part of the estate received by them for the pur- 
pose of making up the share, devise, or legacy of any. other 
legatee, devisee, or heir, the circuit court shall, upon petition 
of the party entitled to such contribution, and due notice 
given to the legatees, devisees, heirs, executors, and admin- 
istrators, order a contribution and distribution of such es- 
tate, according to equity, and enforce such order with like 
effect as decrees of courts of equity.” 

Under this last section has the circuit court jurisdiction 
of the petition, where on its face it appears that the legacies 
have not been wholly paid, and consequently there may be 
no necessity for refunding ? 

The word “received,” in this section, is relied upon to show 
that the legislature did not contemplate the interference of 
the circuit court with the question of contribution, until the 
executor had paid over the legacies and settled tle estate, 
that, until this was the case, the county court had ample 
powers under the general provisions of law, to make distri- 
bution with an eye to this provision in our statute in favor 
of the pretermitted heirs.” The rules applicable to the 
construction of statutes are well settled and not controvert- 
ed here. Remedial acts are to be construed literally ; every 
part of a statute is to be taken together, and the real inten- 
tion, when it can be so ascertained from a vein of the whole 
act, the mischief sought to be avoided and the remedy pro- 
vided, must: prevail-over the literal sense of terms. For this 
purpose not only the several parts of the same act, but 
previous acts, ?n past materia, which have expired, may be 
resorted to, with a view to ascertain from successive and 
connected legislation on the subject, the real intention of 
the legislature. 1 Kent. Com. 462-3. 

With these principles for a guide, let us examine the ac- 
tion of the legislature tn reference to this subject. 

The act of the 21st January, 1815, (Geyer’s Digest 431,) 
after declaring that so far as pretermitted children were con- 
cerned, a testator should be considered to have died intestate, 
provides that “the divisees and legatees shall contribute 
proportionally out of the part devised or bequeathed to them 
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by the said will and testament, and the circuit court shall 4¥¢ust -reRM, 
have power to order and decree a distribution of suchestate_ 
according to the true meaning of this act. Levins 

{t will be observed, that at the time of the passage of this gyovons. 
act, the circuit court was the tribunal for transacting pro- beeen, 


bate business, and it was unnecessary to point out any spe-dren of A. 
cm . ‘ 7} a ‘AV- 
cific mode by which the rights secured under that act were “sama ya 
to be enforced. There could be no conflicting claim to, ju- which no 
Seas ; - ; mention is 
risdiction, and the circuit court, being also the probate court, jade of them. 


would enforce the remedy as it could any other matter rela- — 
ting to last wills and testaments. the will have 

At the revisal cf the laws in 1825, when county courts ben whole 
were invested with this probate jurisdiction, and the legis- paid. | ‘They 
lature were about re-enacting the same provision to secure Ss 


the rights of pretermitted heirs, it became necessary for them — "4 the 
ie = sages ot 

to determine whether these rights should be left to the courts ofequi- 

county court, which they had made the appropriate and pe- ‘Y 274 the 

ete : ios Presi P provisions oi 

culiar tribunal to settle controversies of this kind, or should statute. 
. . ° Cea s emurrer to 

still be retained in the circuit court. The act of the 19th the petition 


February, 1835, was passed, which is substantially the same —— 
as the present law. By that act the circuit court, upon pe- court. Held, 
tition, has power to order and decree a contribution and dis- (it the Pet 
tribution of the estate, when any legatees or devisees shall naan 
be required to refund any part of the estate received by of the circuit 
them. Now it seems reasonable to me, that if the legisla- yea sien 
ture intended to divest the jurisdiction of the circuit court, in such cases, 


< : . attaches be: 
or to place it on different grounds from where it stood inj. 00. 


fore anv dis- 
IS15, they would surely have resorted to some more plain tribution Ss 
. ; . ° . : the estate, & 
and obvious mode than the substitution of the word “recetv- consequently 
ed,” tor the words “devised or bequeathed.” aon ae be 
The framers of that act, we may presume, were aware to allege in 
t] , : : : the petition 
that the county court, among its general powers and duties, y).0¢ the Jeca- 
had the right to compel a distribution of a decedent's estate cies had been 
i a paid, and the 
according to law. They must have been equally well aware, estate distri- 
that after a distribution had been made and the property had P¥te«: 
passed from the hands of the executor or administrator into 
those of the distributees, heirs, and devisees, the circuit 
court, as a. court of chancery, could enforce the rights of 


omitted heirs. 
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If therefore the remedy they devised be, as is contended 
here, only to be exercised by the circuit court after a com- 
plete distribution of the estate, it would be entirely supero- 
gatory. Jt would be allowing the parties to effect by a peti- 
tion, what the already had the power to attain by a dill. 

It must be borne in mind, in searching for the intent of the 
legislature in the passage of the several acts on this subject, 
that this restriction upon the power of testators, was un- 
known to the common law, and I believe, almost entirely pe- 
culiar to our own statutes. It was proper that a specific re- 
medy should be pointed out, anda tribunal selected to enforce 
that remedy with an eve to the importance and novelty of 
the provision. It would not have been prudent to leave 
this matter amidst the mass of general powers and duties 
assigned to the county and chancery courts. The same act 
therefore which gave the right, pointed out the remedy—a 
remedy designed at least to be peculiar and appropriate, if 
not to the exclusion of all other remedies previously exist- 
ing. 

The demurrer, in my opinion, was improperly sustained. 
Judgment reversed, and cause remanded. 


Posgy v. Garrn. 


if a person retain a servant fora year at wages, the performance of the 
seryice isa condition precedent to the payment of wages, and the 
servant cannot recover them before he has performed the years’ ser- 
vice. Ifhe is prevented by his employer from fulfilling his contract, ) 
and is wantonly and without sufficient cause discharged before the 
expiration of the period for which he was hired, he is entitled to 
the wages for the whole period he was to serve: but if there is any 
fault or misconduct in him towards his employer sufficient to war- 
rant his discharge, and in consequence thereof he is driven from 
the service of the person by whom he is hired, he is not entitled to 
any wages. 
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FIRST JUDICIAL DISTRICT. 
Appeal from the Howard Circuit court, 
Clark for Appellant. 


Ist. That where there is a contract to perform labor for 
apecified length of time, or do a particular act, and the party 
undertaking to do the act or perform the labor is prevented 
from doing so by the party employing him, he may sue and 
recover the full amount of the contract. 3 Mo. Rep, 230; 
4 Mo. Rep. 41. 

2d. That in contracts like the present, the party discharg- 
ing the other cannot, when sued, excuse himself upon the 
ground that the party discharged had or was about to do an 
injury to his property, but must bring his action for the inju- 
ry, if any is done. 

3d. That in all cases where the subject matter of the con- 
troversy is properly cognizable in the circuit court, costs 
must be adjudged to the one recovering, however small that 
recovery may be. Rev. Statutes, act relating to costs, 5th 
and 14th sections; Talbot v. Grun, 6 Mo. Rep. 458. 


Davis for Appellee. 


Defendant contends that the evidence was properly given 
to the jury, and that the instruction was correct. 

Defendant also contends that the costs of suit was proper- 
ly adjudged against the plaintiff, as the finding was below the 
sum of ninety dollars. See Jones & Jones v. Relfe, Adm’r. 
5 Mo. Rep. 542; Rev. Code, title Costs. 


Opinion of the Court by Scott, Judge. 


Bird Posey was employed by Dabney Garth, as overseer, 
for one year, at the price of one hundred and seventy-five 
doliars; his term of service commenced on the Ist January, 
1838, and he continued industriously employed for Garth 
until sometime in April following, when Garth told Posey 
that he must leave his service, that he had been negligent, 
and had maltreated and injured his negroes : Thereupon 
Posey left Garth’s employment. It appears that Posey, the 
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august TERM. day before he was ordered to leave Garth’s service, for some 
* fault supposed to have been committed by one of Garth’s 
Posey  hegroes under his control, attempted to punish the negro by 

Vv 


Garth. 


whipping; the negro, the bill of exceptions states, resisted 
by refusing to obey Posey’s order. Posey thereupon struck 
the negro with a handspike and knocked him down, and then 
beat him with the handspike in such a manner that in four 
days thereafter he died from the effect of the biows. Posey 
_ afterwards instituted an action against Garth for his year’s 
wages, claiming the whole amount, and recovered sixty-one 
dollars, the costs being adjudged against him. A new trial 
was asked for by Posey, and refused, and he brings this 
cause here by appeal. Under this state of facts is he ag- 
grieved by the judgment of the court below !? 
Ifa person If a person retain a servant for a year at wages, the per- 
ett for. formance of the service is a condition precedent to the pay- 


vant for a 


yearat wages, ment of wages, and the servant cannot recover them beiore 
the perilorm- - : . : , 
ance of the he has performed the vear’s service. If he is prevented by 


service is ah} . ia Pad be qe eee = 
auanined a his employer from fulfiling his contract,and is wantonly and 


the payment without sufficient cause discharged before the expiration of 
of wages, and . : riuee : : 

the servant the period for which he was hired, he is entitled to the wages 
nega for the whole period he was to serve: but if there is any 
ver them be- . : ; ; 5. oe 
fore he has fault or misconduct in him towards his employer sufficient 


performed a aye |e ; ir ae : : nat ve 
iesgeus eau to warrant his discharge, and in consequence thereof he is 


vice. Ifhe is driven from the service of the person by whom he is hired, 
prevented by, ._ , ea ; 
his employer H¢ is not entitled toany wages. Reciprocal justice requires 
“2 Naggenen og that such should be the law of contracts, of this character: 
us C ract, ,. Ba . ’ ° ° 

and is wan-if it were otherwise, then while the emplover is bound by 


tonly and . ae . 2 — . x 

without sufi. 2JS Contract to retain the servant, although it may be against 
ee —_— his inclination, for the whole period of his service, or pav 
discharge x ss a . : =i 
pefore the ex- him the whole wages, the servant by his misconduct may 


= _ compel his employer for his own security to discharge him. 
which he wasand then recover wages for the term he has served. No. 
hired, he is . . , ae hee oe “ ee 

ssattthadbe ties while the contract is binding on the employer, the servant 
wages for the js bound or not, at his option. Such a construction of the 
whole period : . ‘ 

he was to contract would encourage fraud and wickedness in servants, 


>i ie any and induce them, whenever their inclination prompts to be 
any 5 M ies 5 . a 
fault or mis- guilty of such enormities as will compel their discharge. 


conduct in : : ‘ , ee ae a a) 
one eee 2 Justice Laurence remarked, in the case of Cutter v. Pos. 
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ver, 6 Term. R. 327, that a servant, although hired in a gen- 4veusr TER, 
eral way, is considered to be hired with reference to the gen- a 
eral understanding on the subject, that the servant shall be Posey 
entitled to his wages for the time, though he does not con- 
tinue in the service during the whole year. This remark of nis Suataione 
the lcarned judge, torn from its context and placed in some sufficient ‘to 


] ce ee eee = warrant his 
elementary works, has been made to give countenance to discharge,and 


the idea, that if there is a termination of the service by the in conse. 
quence there- 


fault of the servant before the time agreed on, the servantof he is driv- 
Rete Rak cu iia ea bee ea hike : ae : hs fore, = en from the 
is entitled to wages for the time he served, when it is obv 10US....:vice of the 


the judge was speaking of the termination of the contract — Pa 
. . » . a - Whom 1e€ 3s 
without the fault of the servant, for it is observable that this hired, he is 


principle was stated in a case which the court unanimously "°t entitled 
“ toany wages. 


v. 
Garth. 


held, that if a sailor hired for a voyage, take a promissory 


note from his employer for a certain sum provided he pro- 
ceed, coatinue and do his duty on board for the voyage, and 
before the arrival of the ship, he dies, no wages can be 
claimed either on the contract or ona quantum meruit. This 
case however was decided on the peculiar nature of the 


contract, and is not to be regarded as an authority in sup- 
port of the doctrine, that ifa servant who is hired for a year 
die in the middle of it, his executor cannot recover part of 
his wages in proportion to the time of service. This was 
the old law, it is otherwise now. 3 

Was the conduct of Posey such as to warrant his dis- 
charge? Have mercy and humanity left this earth, that this 
question should be asked? Could Garth as a master owing 
protection to his slavez, any longer retain such a man in his 
service, he not only had aright to discharge him, but it was 
his duty todo it. A mere disobedience of orders seems to 
have been the fault of the negro; for although the record 
states that the negro resisted, yet it appears that his resist- 
ance consisied in disobeying orders, and that too when he 
was about to be whipped. Should one retain in nis employ- 
ment another, who for such a provocation would with a 
handspike knock down his slave, and then continue his blows 
until they caused his death ! 

‘As it regards the question of costs, inasmuch as the plain- 


2 





Ys 


SUPREME COURT OF MISSOURI, 


auGUST TERM, tiff was not entitled to recover any thing, he cannot com- 
*__ plain that they were adjudged against him, and as the defend- 
ant does not seek to reverse the judgment, let it be affirmed. 


Ashley 
v 


Cramer. 


Asnuey and others v. Cramer. 


1. In 1799, Pierre Ghouteau petitioned the Lt. Gov of Upper Louisiana 


+. 


to grant him 30,000 arpents of land on the Missouri river, 60 miles 
above the mouth of the Osage, so as to include the river Lamine, 
and-some salt springs. De Lassus, the Lt. Gov. granted the petition 
on the 20th Oct. 1799, and directed that the surveyor general should 
survey the land when Chouteau desired it, reserving the right of the 
Intendant General toconfir.n the title. Held : That this concession 
of the Lt. Gov. was a permission to Chouteau to appropriate the 
said land, and could not effect a scverance of the land specified, 
from the King’s domain, until an actual survey was made, as the 
survey alone appropriates land. This concession or grant, without 
any survey under the Spanish authorities, is not such a grant as is 
contemplated by our act regulating the action of ejectment. 


2. The action of the board of commissioners, under the act of congress 


of July 9th, 1832, recommending this claim for confirmation, is not 
such ‘ta confirmation made under the laws of the United States,” as 
is contemplated by the statute of the State regulating the action of 
Ejectment. That board had no power to confirm any claim whatev- 
er. The action of the board, however, upon this claim, comes with- 
in the meaning of the 7th section of the act concerning evidence. 


3. The plaintiffs, to bring their claim within the provisions of the act 


of congress of July 4, 1836, confirming the proceedings of the board 
of commissioners, offered in evidence extracts from the minutes of 
the board, containing their proceedings on this claim in 1833, cer- 
tified by the recorder of land titles to be truly transcribed from the 
minutes of the board, and on file and of record in his office. Held, 
that as this evidence did not show under what power the commis- 
sioners acted, or whether this was one of those decisions reported 
to the general land office, the proof was of too loose and indefinite 
a character to raise even a presumption in favor of the claimof the 
plaintiffs, and it was therefore properly considered by the circuit 
court es insufficient to make out a confirmation under the laws of 
the United States. 


4. The act of congress of July 4, 1836, is a legislative grant. and parts 
with all the interest of the United States in the confirmed claims. 
This legislative grant or confirmation is equivalent to a patent, and 
requires no further action on the part of the United States to perfect 
the title. The entire and absolute property passes from the general 
government and vests in the confirmces, by virtue of the act. 
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5. The act of July 4, 1556, makes no provision for issuing any patent, or avGuUST TERM, 








other evidence of title, to the claimants under that act, and there 1841. 
being no law of the general government authorising the issuing of 

such patents, the patents issued to claimants under said act are — 
void. , Cramer, 


Error from the Cooper Circuit Court. 
Todd & Adums for Plaintiffs. 


Ist. That the court erred in rejecting the original grant 
as incompetent evidence to go to the jury. 

2d. The notice of claim to the jand mentioned in the con- 
cession, and the proceedings had before the board of com- 
missioners, commencing with the notice of claim and end- 


ing with a confirmation of the claim, was competent proof 


to go to the jury, and the court erred in rejecting it. 1 
Missouri R. 777; 4 M.R. 450; act of congress “ for the 
final adjustment of private land claims,” approved 2d July, 
1832; the supplementary act, approved 2d March, 1833; 
actof 4th July, 1836. See also the several acts of this State 
concerning evidence. 

3d. The certified copy of survey by the U.S. surveyor, 
of the land in the concession, to Piere Chouteau, was com- 
petent proof, taken in connection with the grant, and the 
confirmation by the board of commissioners. 

4th. The grant—confirmation by the board of cominis- 
sioners—the survey and the act of congress of 4th July— 
°36, taken in connection, were competent proof, and the 
court erred in rejecting them, 

5th. The patent issued by the U.S. was competent proof 
and sufficient to authorise a recovery. 13 Peters’ R. 516; 
ib. 450-6 ; Cowen’s R. 282-3; 10 J. R. 25; 12 J. R. 81. 

6th. If any part of the evidence offered was competent 
to go to the jury, the court erred in refusing to grant a 
new trial. 


Leonard & Hayden for Defendants. 


Ist. The Spanish concession is, neither, First a legal title 
to a specific piece of land; nor, Second, Such a title as, un- 
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aveust TERM, der our statute, will support an action of Ejectment. Rev. 


Ashley 
v 


Cramer. 


Stat. Mo. « Ejectment,” sec. 2d. 

9d. The confirmation of November, 1833, even if con- 
nected with the survey given in evidence, (and of such con- 
nection there was no proof,) is neither, First, a legal title ; 
nor, Second, Such an equitable right as under our statute 
will support an action of Ejectment. Rev. Stat. Mo. 
«s Ejectment,” sec. 2d. 

3d. The patent is void, because issued without any au- 
thority of law. Act of congress of 9th July, 1832; U. &. 
Land Laws, 1 vol. 505; act of congress of 2d March, 1833; 
U.S. Land Laws, 1 vol. 518; act of congress of 4th July, 
1836; U.S. Land Laws,1 vol. 557; Att. Genk opinion 
Aug. 8th, 38; U.S. Land Laws, 2d vol. 1042; Polk’s Les- 
see v. Windle, et al. 3 Peters’ Con. U. 8. R. 292; Doc. ex 
dem., Patterson v. Winn, 11 Wheat. 380, 6 Con. R. 357; 
Jackson v. Lawton, IO J. R. 26. 

4th. Although the act of the 4th of July, 1836, be a sta- 
tute grant, yet there was no evidence in the cause showing 
that this claim was one of those embraced by that statute ; 
acts of congress of 9th July, 32; 2d March 33; and 4th 
July, 36; 1 vol. U.S. Land Laws, 505, 518, 557; Lucas 
v. Strother, 12 Peters’? U.S. Rep. 410. 


Opinion of the Court by Napton, Judge. 


This was an action of ejectment brought by plaintiffs to 
recover a tract of land in Cooper county. Upon the trial, 
the plaintiff submitted a series of title papers, on each of 
which they separately relied, and which were successively 
rejected by the court. The plaintiff then relied upon the 
whole conjunctively, and the court considered them insuffi- 
cient evidence of title. A non-suit was submitted to, and 2 
motion made to set the same aside, which was overruled 
by the court. The following was the evidence: 

Ist. A certified copy of a concession to Piere Chouteau, 
upon an application or petition to the Lt. Governor. The 
petition of Chouteau sets forth his desire that the Lt. Gov. 
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would grant him 30,000 arpents of land on the Missouri Aveust Trem, 
river, 60 miles above the mouth of the Osage, so as to in- 1841. 
clude the river Lamine, and some salt springs which he de- Ashley 
signed to work. De Lassus on the 20th Oct. 1799, grants z 
the petition of Mr. Chouteau, and directs that the surveyor, 
Soulard, should survey the land when Mr. Chouteau desired 
it, reserving, however, as usual, the right of the Intendent 
General to confirm the title. saci 

2d. A copy of the proceedings of the board of commis" ~*" 
sioners in 1800, containing notice of the claim contained Un: 
the concession, copy of the concession, and a document pare. 24. / 
porting to bean assent on the part of the Osage Indians to ~~~ 
the occupancy of the land by Mr. Chouteau. Also the pro- 
ceedings of the board in 1833, confirming the claim. The 
following is the certificate of the recorder of land titles: 

“ Recorder’s Otlice St. Louis. Missouri, June 17, 1839. 

I certify the first part of the foregoing, (being the notice 
to the recorder of land claims,) to be truly transcribed from 
Book D, page 152, the 2d and 3d parts, (being the assent of 
the Osage Indians, and the petition and grant,) to be truly — 
copied from the original documents on file-—and the balance 
to be truly transcribed from the minutes of tie commission- 
ers 





Cramer. 


In: F789, P- 

; 7 . nye Chouteau pe- 

all on file and of record in this office. titioned the 

{ORTIITA YW TT + 5, 1t. gov. of Up- 

F.R. CONWAY, U.S. Recorder of D. & C.” oer Lai 

: an y ee Ix, 7Q2 “ ene vay to grant him 

dd. The act of congress of 4th July 1836, confirming cer- 3),000arpents 

tain claims to land, and a survey made subsequent to said of land on the 

. Mo. river, 60 

act. miles above 

4th. A patent for the land confirmed by said act of 4th the mouth of 

a : the Osage, so 

July, 1836. as to include 

: , > x the river La- 
Evidence was given of the conveyance from Chouteau to nine ang 
Ashley, the death of Ashley, and then, heirship of the pre- some salt s 
eS ¢ springs. e 

sent plaintiffs. Lassus, the 

ff ORR ‘ircuit court rejected severa'lv and col- !t- gv: grant- 

This evidence the circuit court rejected severa'ly and col- © S08 “ne 





lectivelv, as insufficient to maintain the action. tion on the 
J ill consider the evidence in detail, as it was presented 22 Oct. 1799, 
will consider the evidence in detail, as it was pres pally Rcsices 


to the circuit court. ee sur: 
; : ‘ veyor gen 
The concession, or grant of De Lassus in 1799, was a should survey 
erMiIsSsiC , ‘ sonropriate 36.000 arpens of Ik theland when 
ay : approprie OU « so c 
permission to Chouteau to appropriate 30,000 arpens fland ao 
on the Missouri river, 0 miles above the month of the sired it, reser 
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aveust term, Osage, with a warrant authorising the surveyor to have 
* the same surveyed whenever it suited Mr. Chouteav’s plea- 


Ashley sure. 
Cramer.  _Lbis permission, or warrant of survey, did not purport to 

__ be a grant, and could not be construed to effect a severance 
ie ae 4 of the land specified, from the King’s domain, until an ac- 
ce 2 tual survey was made. The survey alone appropriates the 
title. Held, land. Taylor & Ourly v. Brown,.5 Cranch, 234. This pa- 
we pore per, therefore, was not such a grant as is contemplated by 
It. gov. was a our act regulating the action of ejectment, and consequently 
ers did not of itself make out the plaintiff’s right of recovery. 
dye d, “The proceedings of the board of commissioners in 1833, 
and could not by which the claim of Chouteau was recommended for con- 


effect a sever- ¢,, . nae = r . R 
nen of the firmation, constitutes the second step taken in the court be 


land specified low, and involves the question whgther the action of this 
from the b d — were 2 ia 
King’s do- oard was such as is contemplated by our statute, “a con- 
— a firmation under the laws of the United States,” sufficient to 
actual surv : : 

was made, as Maintain ejectment. The act of Juiy 9th, 1832, for the 
cage: A ro. final adjustment of private land claims in Missouri, makes 
priates Jand. it the duty of the recorder and the two commissioners join- 
This .conces- delete hal —— eittlieaaaiaal alia Sa 
sion, or grant, © with him, to examine all the unconfirmed claims to lan 
without any jin that State, which had been legally filed ; and to c’ass the 


survey under . ; . wes 
the Spanish same, so as to show, first, what claims in their opinion 


authorities, 18 would have been in fact confirmed, according to the laws, 
grantasis usages and customs of the Spanish government, had the 


contemplated : 3 ; ne ee 
by our pt ro. Same Continued ; and secondly, what claims, in their opinion, 


gulating the are destitute of merit, in law or equity, under such usages 
action of = 
Ejectment. and customs. 


The recorder and commissioners were further directed, at 
the commencement of each session of congress, to lay be- 


fore the commissioner of the general land office a report of 


the claims so classed, stating the date and quantity of each, 
whether there be any, and what conflicting claims, and the 
evidence upon which each depended, to be laid before con- 
gress for their final decision upon the claims contained in 
such first class. By the act of March 2, 1833, two years 
additional time was allowed the recorder to take testimony. 

That the action of this board of commissioners in 1833, 
on the claim of Chouteau, was such a confirmation as comes 
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within the meaning of our act concerning evidence, (Rev. a 
C. 1835, p. 251, s. 7,) Lentertain no doubt. Inthe case of ——* 
George v. Murphy, (1 Mo. Rep. 770,) the court gave this con- —_ Ashley 
struction to a confirmation made by the recorder under the 
act of 2d August, 1813. But the act of our legislature, re- ‘ ; 
gulating the action of ejectment, authorises that action to July "4, 1608. 
be maintained on a confirmation made under the laws of the — —. 
United States. Is this such a confirmation? It is clear suing any pa- 
from the terms of the act, that this board erected under the '?t oF other 


evidence of 
act of July 9, 1832, had no power to confirm any claim title, to the 


whatever. Their duty was merely to divide the unconfirm- oo 
ed claims into two classes, the one embracing such as in ~~ ee 
eing no law 

their estimation appeared equitable, and the other such as of the general 
had no merit in law or equity, and to report the first class te aiier 
claims to the commissioner of the general land office for the the issuing of 
subsequent action of congress. Had the board confirmed i. 
any claims under this act, their action would have been en- a ™ 
tirely beyond their powers, and of course a mere nullity. der said act 

But they did not undertake to confirm. The extract from °° V4 
the minutes of the board, given as evidence, shows a mere 
expression of opinion that the claim should be confirmed. 
This was no confirmation, therefore, under any law of the 
United States, and of itself could not make out the plain- 
tiffs title. 

The act of July 4, 1836, was then read in evidence to 
show a confirmation under the laws of the United States, 
That act declares “ that the decisions in favor of land claim- 
ants, made by the recorder of land titles in the State of Mis- 
souri, and the two commissioners associated with him by 
virtue of an act entitled ‘an act for the adjustment of pri- 
vate land claims in Missouri,’ approved July’ 9th, 1832, and 
an act supplemental thereto, approved March 2d, 1833, as 
entered in the transcript of decisions transmitted by the said 
recorder and commissioners, to the commissioners of the 


general land office, and by him laid before congress at the 





Vv. 
Cramer. 


| two last and present sessions, be and the same are hereby 
| confirmed, saving and reserving, however, to all adverse 
_ claimants, the rigit to assert the validity of their claims in a 


court or courts of justice.” The act proceeds to make ex: 
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— ceptions of certain claims therein enumerated, of which the 


*___ present claim is not one. 

Ashley ‘To bring the present claimwithin the provisions of this 
Cramer,  2Ct, it must appear to be one of those claims reported fa- 
The plain- Vorably on by the recorder and commissioners, who acted 

tiffs, to bring 
their claim é : ee i ; : 
within the in the transcript of decisions transmitted by the said record- 


rovisions of ar. Tes . 
“~- act of e@F and commissioners, to the commissioner of the general 


by virtue of the two acts above enumerated, and entered 


ca a use land oflice, and by him laid before congress. For this pur- 
uly 4, 18.6, ile tuadetes ps eee : 
confirming POSe the plaintifis presented extracts from the minutes of 
the proceed- bs ———" eae Ree ee Bec, : 
ie othe the nies, containing theit proceedings on. this 
board of com- claim in 1833, certified by the recorder of land titles to be 
missioners, : 2 : ; : 
offered in evi. tYuly transcribed from the minutes of the board, and.on file 
dence ex- and of record in his oflice. The evidence was undoubtedly 
tracts from . ‘ ' : a F 
the minutes good as far as it went, but there is nothing to show under 
of the board, . 
containing ; ee fae d 
their proceed one of those decisions reported to the commissioners of the 
ings cn this e rai : ot 
claim in 1833, general land ofiice. Where duties are enjoined by law on 
agp Pd public officers, the presumption is certainly that those duties 
le - recorder 3 é Sys ms 
of land titleshave been performed, and the very strictest proof would 
to be truly F caer eee fee pene |. Pe _ 
transcribed © NOt, and should not be reqaired in cases like the present. 
from the min- But a prima facia case, at least, must be made out. No pre- 
ites of the ; : ‘ 
board, and on Sumption legally arises, that this board had no subsequent 
file of recor¢ yetion upon the claim after the date of the proceedings co- 
in his office. , R , ea 
Held, that as pied ; and it should, at all events, have appeared from the 
ga i certificate of the recorder or otherwise, under what law of 
under what the United States or authority, this board acted. The proof 
power the : . ‘nite a character re . i 
commission. 18 Of too loose and indefinite a character to raise even a pre- 
~ = nent sumption in favor of the plaintiffs, and was therefore pro- 
whether 1s i Fi ; ‘ Ri 
was one of perly considered by the circuit court as insuflicient to make 
those decis- ,ut 9 confirmation under the laws of the United States. 
ions reported ; ‘ i 
tothe general ‘The Jast little paper we are called on to consider, is that 


land office, : —— . 
the seent was patent offered by the plaintiffs, under the seal of the general 


of too loose |and office. The act of 4th July, 1836, isa lecislative rant, 
and indefinite | s eae ie es Ot, as 2 

a character to it parts with all the interest of the United States in the con- 
raisc even 
presumption 


what power these commissioners acted, or whether it was 


a ° 
firmed claims. 


infavorofthe This legislative grant cr confirmation has been held equi- 
claim of the i = : ao : 
plaintiffs, and valent toa patent, and requires no further action on the 


ut was there- yay, of the federal wovernment to perfect the title. The 
fore properly 
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entire and absolute property passes from the grantors and —— 
vests in the grantees by virtue of the act, as much so as ifa ; 
patent had issued. Such has been the construction given to Ashley 
similar acts by this court, and the supreme court of the ieee 
United States, in numerous and repeated cases. Vapur v. 
. ‘ ‘ ~ considered by 
Benton, Mo. Rep.; Tatter v. Primm, Mo. Rep.; Strother the cireuit 
v. Lucas, Peters’ Rep. The wisdom or propriety of these courtasinsuf- 
ees i = P : oe ficient to 
decisions, it would be useless now to discuss. Whether un-make out a 
sili ee we ¢ eT _ confirmation 
der this adjudicated opinion of these legislative grants, CON- under the 
gress could provide further and additional evidences of title, laws of the 
SAR ey : frei ‘ : ‘ U. States. 
may very well be questioned. The question did arise under . ; 
7 = s ' - ‘ heact o 
the act of 13th J une, 1812, and 26th April, 1824, in the congress of 
case of Gurno y. Administrator of Janis, and a majority oT, . — 
.,°,, isa legisla- 
the court in that case held, that congress might provide the tive grant, § 
; i at dad e ’ a aac _ parts with all 
nieans of furnishing evidence of title to the claimants under f,.. interest 
those acts. The mattexs was much discussed, when that case of the ciated 
: . : ° Statcs in e 
came up a second time in this court, and only one judge ex- confirmed 


pressed any opinion on that point. Gurno v. Janis’ Admin- “pans Cage 
: a “>. . 
istrator, (6 Mo. R. 330.) grant or con- 
It is not necessary to decide the question in this case. 7mytyn 
s 1ecessary to decide the question in this case. equivalent to 
Congress made no such provision. in the act of 4th July, patent, and 
+ ; . ‘ “  requircs no 
1836, or subsequently, that Iam a_ prised of, for issuing any further action 
patent or other evidences of title to the claimants under a ined 
that act. Nor has any authority, under any general law of to perfect the 
ae : ieee : ie : title. The 
the United States, been shown for issuing this patent. With- cntire and ab- 
vut such authority, it is no better than blank parchment, solute proper- 
ee mid ‘i a oT typasses from 
McConneil’s lessee v Wilcox, 13 Peters. the general 
The circuit court did not, for the reasons above ‘mention. soyenment 
ed, err either in rejecting the several evidences of title of-the confirm. 
° ene : oe -, ee, by virtue 
fered by the plaintiffs, separately, or conjunctively, and its ofthe act. 


judgment is affirmed. 





The action 
ot the board 
of commis- 

ae dove. sioners, under 
Tompkins, Judge pRB ag 
gress of July 
: : eee + 9, 1832, re- 
I concur in affirming the judgment of. the circuit court, ¢smmending 
because the recorder’s certificate does not show that this this claim for 


‘ 109) © ¢ confirma- 
claim was one acted on under the laws of 1832 & 33. Lam tion, is not 
iui an aS eC h ¢ " 
not well informed as to the validity or invalidity of the pa- al Riga 
made under 
10 : the laws of 
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aveust TERM, tent, but am decidedly of opinion that there has been no title 
* shown previous to the patent, on which the action of eject- 
Ashley ment can be sustained under our statute. 
Vv 





Cramer. Scott, Judge. 
the United 
States,” as is : ae , 
snedammplaned I concur in the opinion of Judge Napton. 


by the statute of the State regulat’g the action of Ejectment. That board had no 
power toconfirm any claim whatever. The action of the board, however, upon this 
claim, comes within the meaning of the 7thsec. of theact concerning evidence. 


Bryan v. JAMISON. 


In Chancery. Defendant sold a lot of ground to A. and gave his bond 
~~ for a conveyance on payment of the purchase money. Subsequent- 
ly a judgment was rendered against A. on his note to B., in which 
‘defendant was security. An execution was issued against A. on the 
judgment, and defendant knowing himself to be ultimately bound 
for the debt, and being informed that no property belonging to A. 
could be found, desired the sheriff to levy the execution on said let, 
and that defendant would see that the title should be made good to 
the purchaser. Complainant relying on the promise of defendant, 
became the purchaser of the lot at sheriff’s sale. Complainant 
prayed for a conveyance of the legal title, refusing to pay to de- 
fendant the purchase money, or any part thereof due defendant by 
A. Held: that the promise of defendant, being verbal, was with- 
in the statute of frauds, and that complainant could not obtain a 
conveyance of the legal title without paying to defendant the 
purchase money. 


Appeal from the Boon Circuit Court. 
Kirtley for Appellant. 


Ist. That Jamison brought the lot into market by showing 


it to the sheriff as. Donohoe’s. He induced the sale, and: 


consequently the purchase by the complainant, and cannot 
now defeat his title. See Fonblanque’s Equity ; 3 Littel, 
55; Springle & Bobb’s heirs v. Morrison, 351; Harrison & 
Gray v. Edwards, 4 Monroe, 196; 2 Starkies’ R. 841; 1 J. 
C.C., 354; J.J. Marshall, 36; 3 Monroe, 515; 1 J. J. Mar- 
shall, 216 ; 5 Monroe, 437. 
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The case is not within the statute of contracts and promi- 48¢vsT TRrM, 
ses. 3 Littel 55; Bobbs heirs v. Morrison; 1 J. C. R. 352. 18 


To prove the position, averments of Jamison inducing the 
purchase and sale of the lot, not directly denied by the an- 
swer, one witness is sufficient. 3 Monroe, 225; 6 Monroe, 
22; 4 Monroe, 176; 1. Bibb, 290; 4 Bibb, 357; Lawrence 
& Lawrence. j 


Hayden for Appellee. 


Ist. That by the purchase of the lot under the sheriff ’s 
sale, the complainant derived no better title to the lot than 
Donohoe had to it, and that as Donohoe could not have 
conipelled a conveyance of the lot from Jamison without 


having paid the consideration money to Jamison, which he - 


Donohoe, had agreed to pay him for it, that therefore com- 
plainant could not enforce the conveyance without having 
paid it, or offered to do so prior to the filing of the bill. 

2d. The complainant cannot demand a decree for the con- 
veyance of the lot upon the testimony of Maupin, for two 
reasons: Ist. Because at best it showed nothing but a parol 
license or authority from Jamison to Maupin to sell the lot 
under the execution, and therefore not binding upon him by 
reason of the statute of frauds and perjuries, which is relied 
onby him. 2d. Because the authority so to sell if Jamison 
claims in his answer, and the answer stands opposed alone 
by the testimony of Maupin. And, as a third reason, Mau- 


pin does not pretend in his depositiun that he sold the lot as 
the lot of Jamison, under the license, but that he sold it as 


the lot of Donohoe, under and by virtue of the execution. 

3d. That in this case the court cannot, and wili not, re- 
verse the judgment of the circuit court, because the com- 
plainant acquiesced in the décree of the circuit court, and 
did not move for a renearing, or a new trial of the cause, 
and therefore this court ought to affirm the judgment or 
dismiss the appeal. See Woodson, administrator of McClel- 
land, and others, 4th Mo. R. p. 495, 504. 
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Jamison 








SUPREME COURT OF MISSOURI, 


Opinion of the Cowrt by Tompkins, Judge. 


Bryan, in his bill, states that in February, 1833, an execu- 
tion issued from the circuit court of Boone county in favor 
of Garton B. Maupin, against William Donohoe, which was 
levied 6n lot No. 279, in the town of. Columbia, as the pro- 
perty of the said Donohoe, and the same was sold by virtue 
of said execution, on the 26th day of June, {833, and that 
he became purchaser, and that Jamison, the defendant in 
this suit, sets up a claim to the said lot; and that before the 
sale of the lot on execution, Jamison had sold the lot to 
Donohoe, and received payment, and executed his bond to 
said Donohoe for a title; that Jamison was equally with said 
Donohoe bound to said Maupin for the debt for which the 
aforesaid execution issued, though the judgment had hot 


‘been Been obtained against him, and that Jamison knowing 


himself to be ultimately bound for the amount of the debt, 
and being informed that property belonging to Donohoe 
could not be found, desired the sheriff to levy the execution 
on said lot as the -property of Donohoe, and that he would 
see thatthe title should be made good to the purchaser ; and 
that the levy was made in pursuance of such his advice, and 
the complainant became purchaser as above stated, confiding 
in-this promise of Jamison through the sheriff, who said 
Jamison had authorised him to make such statement. That 
before Donohoe had become indebted to Maupin, Jamison 
had sold this lot to Donohoe; and that the said Donohoe 
became indebted to Maupin in the manner following, to wit: 
That after Donohoe became indebted to Jamison for the 
lot, Jamison on some account became indebted to Maupin, 
who pressing Jamison for money, Jamison demanded of ‘Do- 
nohoe pay for the lot; that Donohoe thereupon applied to 
Maupin to borrow one hundred dollars for Jamison; that 
Maupin informed Donohoe the money Jamison wanted was 
for him, and that he could make the arragement with Jami- 
son, and let Donohoe have the benefit of that arrangement: 
that Maupin, Donohoe and Jamison came together: that 
Maupin cancelled one hundred dollars of the debt that .lami- 
son owed him at that time, and then loaned as much money 
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te Donohoe, taking Jamison as security for Donohoe in a 4lGust TERM, 


note for that sum; and that the debt thus contracted by Do- 


nohoe, is the same for which the lot was sold: that thus 


Bryan contends, Jamison has received from Donohoe one aia 


hundred dollars of the purchase money of the lot sold as 
aforesaid: that after he, the complainant had purchased the 
lot, and learned the situation thereof, he, to avoid further 
difficulty, had made to Jamison a tender of fifty dollars as 
the balance of the purchase money of the lot, being inform- 
ed that it had been sold to Donohoe for one hundred and 
fifty dollars; but that he, the complainant, is not now wil- 
ling to.pay that price for the perfeetion of his title to. said 
lot; but he contends that said Jamison, after his direction 
to the sheriff to levy on said lot, and his declaration that he 
would make the title good to the purchaser, is now bound in 
equity to make a good title thereto. Donohoe was subse- 
quently made a party to this bill, and not appearing, a de- 
cree was entered up against him. 


Jamison answered, stating that he knows nothing of the 
statements made by the sheriff when this lot was exposed to 
sale: he admitted that he had told the sheriff that he was 
bound to pay the debt for which the said sheriff was about to 
sell the said lot; he states that he was not himself present 
at the sale, that he does not know whether the complainant 
was present when the sheriff made such statements and was 
influenced by them: he admits that he pointed out the lot 
to the sherill, and requested it to be sold on the execution: 
the defendant insists on the statute of frauds in relation to 
verbal agreements or promises concerning the sale of lands, 
and he denies that the sheriff had any authority to make any 
promise binding on him concerning the sale of saidlot. The 
defendant admits the statement of the manner in which Do- 
nohoe became indebted to Maupin to be correct; and that 


he gave Donohoe a credit on his obligation for the purchase . 


for the sum of one hundred dollars, the amount borrowed 
for his use by Donohoe from Maupin. 


The sheriff stated that Jamison requested him to levy on 
the lot in question, stating that he did not wish Donohoe to 


Bryan 
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aveusT TERM, be put to jail, and said if the sheriff would sell it he would 
see a good title should be made for it. 





Bryan The circuit court dismissed the bill of the complainants, 
Jamison, 20d his counsel contend that the decree ought to be reversed: 


—— because, say they, Jamison is in the situation of aman who 
gs Defend't stands by and sées another sell his property, and does not 


sold a lot of disclose his better claim; and courts of equity from time 
ground to A. 


and gave his immemorial, have decreed that proprietors of real property, 


bond for a F _ , = 15 
conveyance Who silently stand by and see their lands disposed of by 
on payment those who have no title, shall not afterwards be admitted to 


oc set up their claims against such purchasers. They admit 


gg eed that Bry an, having purchased this lot with the knowledge 
was rendered that the purchase money had not been paid to Jamison by 


against A. on " 
rs note to BR, Donohoe, must have held it subject to Jamison’s lien, but for 


in which de- the inducements which he held out to Bryan, through the 


fendant 
soaasity. yee sheriff, to purchase the lot: but those inducements being 


executionwas held out, they contend that Jamison should have been de- 
issued against 


A.onthe — creed by the circuit court to eonvey. No body will deny 


judgment, & that the Jaw relied on by the counsel of Bryan is good law; 


knowing him- but it is not so obvious that it suits the case: Jamison was 


If to be ulti 
aaely “om so far from standing by and witnessing the sale of his lot 


for the debt, hy Donohoe, that he does.not appear to have been present. 
and being in- 


formed that So far was he from concealing his title, that he appears to 
Sieae % have been industrious in snaking it known that he had a lien 
at tet on the lot, althougia he was not present. | 
the sheriff to Donohoe undoubaadly had sach an interest in this lot as 


levy the exe- might have beer sold on execution; (see section 16th of the 
cution on said 


lot, and that act concerning executions, p. 236, of the digest-of 1835 ;) 


aaa a and if Bryan had prayed that the property be decreed to 


—— him on paying the purchase money with the interest due to 


made good Jamison, he might have succeeded, provided he could have 


ae presented himseif in a court of equity in a proper light. 


plainantrely- The promises alleged to have been made by the sheriff in 
ing on the ; 
promise of de- the name and at the request of Jamison, could not have had 


fendant, be- much influence on the by-standers, when none of them 
came the pur- 


chaser of the could bid more than two dollars and fifty cents for a lot 


lot at sheriff's which it is in evidence had been sold some years before for 


plainantpray- more than one hundred and fifty dollars, in what, we know, 
ec for a con- 
veyance of 0 bea thrifty village, in the most fertile and best cultivated 
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tract of country on the Missouri river, and those promises 4vcusr TERM, 


were clearly within the statute of frauds. As the case is , 
presented in the present bill, Bryan declares his unwilling- — gryan 
ness to pay to Jamison even the remainder of the purchase 5, ¥. 


money, and the interest due, and a court of equity would 
perhaps do Jamison an injury to give him a tenant in com- ss title, 
mon in this lot, in consideration of so small a sum paid. It oniogon Tag 
is true, that, in strictness, Jamison, by procuring his ae oro = 
debt to Maupin to be cancelled, and by becoming security ney, or any 
: : . part thereof 
for Donohoe in the same amount to Maupin, and then by} ace cg. 
entering on Donohoe’s bond for the purchase money, aant by A. 

A x Held, that 
credit for that sum, lost the lien on the lot for that amount : the promise 
but no court of equity could deprive him of that lien in fa- oe 
vor of Donohoe laying claim to no higher merit than hewas~ within 

: : : : NI ' eee 4 the-statute of 
displavs on this record. No property of his is to be found natin aan 
as appears in evidence ; and Jamison is only nominally paid = com- 
the sum of one hundred dollars. He is not sued jointly ety not op. 


with Donolioe, but*if he does not pay the judgment with t#inaconvey- 
the accumulation of costs, &c., without suit, he will be lia- vane “> 
ble to be sued by Maupin. It cannot be that inadequacy res 
price alone is a badge of fraud, but where property sold asant the pur. 
low as this did, it seems that Bryan comes with a very ill “'"*° ™°"°” 
grace into a court of equity, charging Jamison with unfair- 

ness because he will not release his lien on the lot for the 

purchase money. The utmost favor Bryan could expect a 

court of equity to decree him, would be a title to the lot af- 

ter paying all the money Donohoe would have been liable 

to pay, together with the interest due on the purchose mo- 

ney, deducting the sum of one hundred dollars nominally 

paid by Donohoe to Jamison. The circuit court, as it ap- 

pears to me, committed no injury on Bryan by dismissing 

his bill, except that it dismissed it generally. It should have 

been dismissed without prejudice. Such is the opinion of 

all the members of this court. Its decree then will be re- 

versed as to that matter, and the bill is hereby dismissed 

from this court without prejudice to Bryan in any further 

suit for the same cause; and he is decreed to pay the costs 

both of this court and of the circuit court. 
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AUGUST TERM, Hatrretp v. WALLACE. 
1841. ‘ 

———~———— 1. In every case in which the action for a forcible detainer is given by 
ee 


the statute, the person to whom the action is given is supposed to 

Wallace. have been in possession of the premises, and the defendant to have 
come into the possession under him, either immediately or medi- 
ately. A purchaser at sherifi’s sale, who has never been in _pos- 
session, cannot maintain this action. 

2. An improvement on public lands is not subject to execution. It is 
not such an interest in land as is contemplated by the act  regulat- 
ing executions. 


Appeal from the Morgan Circuit court. 
Wilson for Appellant. . 


The only point in the case is, whether an improvement 
on public lands is subject to execution? We contend that 
it is, anid cite Laws of Mo. 260, sec. 17; 262, sec. 59; 281, 
sec. 28, and 2 B. Com. 196-280. sec. 25 


Hayden for Appellee. 


Ist. That the property sold under execution was not sub- 
ject to the sale, and therefore the plaintiff by the purchase 
- obtained no right thereto. 
2d. That if it were subject to sale, the record preserved 
was not proper for the recovery of it. 


“Opinion of the Court by Tompkins, Judge. 


This action was brought by Hatfield against Wallace be- 
fore ajustice of the peace. The justice’s’ judgment being 
for the defendant Wallace, Hatfield appealed to the Circuit 
court, and that court also giving its judgment for Wallace, 
Hatfield appealed to this court. 

The action was for a forcible detainer. The facts of the 
case as agreed on by the parties are these: that Wallace 
some few years since made an improvement upon public 
lands in Morgan county, to which he had no claim save that 
of occupancy, and the value of his improvement thereon, 
(the land and place in controversy,) that the same was le- 
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vied upon by the sheriff of Morgan county by virtue of an 4veust Term, 
execution against the defendant, and being sold was pur- ; 
chased by the plaintiff, and that the plaintiff! made a demand Hatfield 
in writing of the said land, and that it was refused. The warice. 
third section of an act concerning forcible entry and detainer 

provides that when any person shall wilfully and without 

force, hold over any lands, tenements, or other possessions, 

after the termination of the time for which they shal] have 

been let to him, or the person under whom he claims, or 

shall lawfully and peaceably obtain possession, but shall hold 

the same unlawfully and by force, and after demand made 

in writing for the deliverance of the possession thereof, by 

the person having the legal right to the possession, his agent 

or attorney, shall refuse or neglect to quit such possession, 

such person shall be guilty of an unlawful detainer. See 

page 278 of the digest of 1835. 

In every case in which the action for a forcible detainer is > pee: Api 
given by this section, the person to whom the action is given —_ en a 
is supposed to have been in possession of the premises, and taineris given 
the defendant to have come into the possession under him <i pr me 
either immediately or mediately. But it does not appear son to whom 
that Hatfield, the present plaintiff, ever has been in posses- gt 
sion of the premises sued for. He purchased them at she- ong to have 
riffs sale. . In the case of Michaud v. Walsh, administrator rite ig 
of Wilcox, it was decided that Wilcox, who claimed against rt i 
Michaud by Michaud’s own deed, was a trespasser against to have come 
Michaud’s possession, because he went to the house and took pect Bg 
possession of the premises by raising a back window and him, cither 

; P =. i immediately 
entering during Michaud’s absence: and Michaud recovered or mediately 
the possession in the action of forcible entry and detainer A _ 
against Wilcox. sale, who has 

If then Michaud’s deed did not give Wilcox the right to eae nay ™ 
take possession, the sheriff’s deed could not give the plaintiff, oo 
Hatfield, right to take possession in this case, and as Wilcox tion. ™ 
could have no right to take possession from Michaud, so here 
Hatfield can have no right to maintain this action to get 
possession against the defendant Wallace. 

At the last term of the supreme court, held at St. Louis 
in the spring of this year, it was decided that the purchaser 
1] 
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avousT TERM, at a sherifl’s sale could not on the right acquired by such 

*__ purchase maintain an action for a forcible detainer. We 

Hatfield are left then to enquire whether such a right to land as his 
Wallire, iS liable to be sold on execution. 

The 17th section of the act to regulate executions pro- 
vides that “all the real estate whereof the defendant, or any 
person for his use, was seized in law or equity on the day 
of the rendition of the judgment, order, or decree whereon 
execution issued, or at any time thereafter, “shall be liable 
to be seized and sold upon such judgment, &c. See p. 256 
of the digest of 1835. In 59th section, of the same act, the 
legislature express their will that “the term real estate as 
used in this act, shall be construed to include all estate and 

inte interest in lands, tenements, and hereditaments ” . 
ment on pub. In the case of Clark v. Shultz, (see 4th vol. of Missouri 
sareient “s Dicisions, p. 235,) this kind of property is considered as no 
execution. It interest in the land, and a verbal sale may be made of it, 
is not such notwithstanding the statute offrauds. It is true that where 
landasiscon-one intruder on the public lands is interrupted in his pos- 
templated by ° . ; , , : 
the act regu. Session by another, the law gives him his action of forcible 
— execu- entry and detainer : See 28th section of the act concerning 

forcible entry and detainer, p. 281 of the digest: for the 
title is not looked into in that action, even if either party 
have a good one. See 25th section. p. 280. The legisla- 
ture does not seem willing to take the possession of land 
from one man who isa trespasser on the United States, to 
give it to another who, by reserving such possession, would 
become equally with the other a trespasser. This will of 
the legislature seems to be signified in the provision that the 
defendant in the execution shall be seized in law or equity 
of the real estate which can be sold under execution. In 
my opinion, then, this right of possession of the public lands 
was not subject to be sold on execution, and even if it could 
have been rightfully sold, the purchaser could not have ob- 
tained the possession of it in this form of action And this 
being the opinion of the majority of the court, the judg- 


ment of the circuit court is afiirmed. 
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FIRST JUDICIAL DISTRICT. 1] 
Scolt, Judge. AUGUST TERM, 
- 1841. 
I am of opinion that an improvement on public lands can-~ Ri o,., 
not be sold under execution. v. 
: Eddings. 


Rucker v. Eppines. 


1. The circuit courts may, in the exercise of the discretion with which 
they are entrusted in regard to the relaxation of the rules of evi- 
dence, allow the parties to a case to introduce testimony out of its 
order. But this diserction is to be exercised in furtherance of jus- 
tice, and in a manner so as not to encourage the tampering with: 
witnesses, to induce them to prop a cause whose weakness has been 
exposed. 

2. After the plaintiff has closed his evidence the defendant has a right 
to the opinion of the court on the plaintiff’s case, and the court 
cannot refuse the defendant’s instruction on the allegation of the 
plaintiff, that he intends to give further evidence by examining the 
defendant’s witnesses. The plaintiff, on the cross-examination of 
a witness, cannot give evidence in chief, or such evidence as should 
have been produced to establish his cause of action. 

3. Where the rules of cvidence, in the progress of a cause, have been 
relaxed in favor of one party, the other party has no right on that 
account, to disregard them. Every application for a relaxation of 
the rules must stand upon its own merits, without regard to what 
has previously been done. These principles, however, are only ap- 
plicable on the supposition that the court rigidly enforces its rules, 
for where, by remissness in their enforcement, a disregard of them 
has been engendered, it would be unjust to permit one party to dis- 
regard the rules, and arbitrarily enforce them against the other 


party. 
Todd § Clark for Appellant. 


Ist. The court erred in not instructing the jury to dis- 
charge the items of the account, not proven by him in the 
examination in chief. 

2d. The court erred in permitting the plaintiff to prove 
the value of any work, without proving that the plaintiff 
had done the work. 

3d. The court erred in permitting the plaintiff as rebut- 
ting evidence to prove in chief his cause of action. 
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Rucker 
v. 
Eddings. 


SUPREME COURT OF MISSOURI, 


4th. The court erred after permitting the plaintiff in ex- 
planation, to prove the special agreement in the first count, 
in refusing the defendant leave to prove the nature of that 
agreement, and a failure on the plaintiff to fulfil it. 

5th. The court erred in not permitting the defendant to 
give further testimony when all rules had been relaxed to 
the plaintiff’s benefit. 2 Lit. Rep. 232; 1 Monroe, 117, 118; 
6 Littel. 269; 1 J. J. Marshall, 70-607. 


Davis for Appellee. 
Opinion of the Court by Scott, Judge. 


The appellee, Eddings, sued the appellant, Rucker, in as- 
sumpsit, and declared in his first count upon a special agree- 
ment for carpenters’ work to be done about Rucker’s house, 
at the sum of one hundred and fifteen dollars: and in a se- 
cond count declared upon a guantum meruit for carpenters’ 
work. The general issue. was*pleaded, and upon a trial the 
plaintiff below recovered $144 70. 

Only such facts wiil be stated from the record as will be 
necessary to a proper understanding of the points on which 
the reversal of the judgment below is sought. It appears 
that on the trial of the cause, the plaintiff below introduced 
a witness, and showed him an account for work and labor 
done by the plaintiff below for the appellant. The witness 
proved some items of the account amounting to between 
forty and fifty dollars, and after detailing a long altercation 
between one Lay, who, it seems, was a partner of the ap- 
pellee in doing the work, and the defendant below, in which 
the one asserted that the work had been done, whilst the 
other denied it, he was asked his opinion as to the value of 
the residue of the work charged on the account, to which 
inquiry the defendant below objected, because no evidence 
had been given to show by whom the work had been done. 
The plaintiff here closed his evidence in chief, and thereupon 
the defendant moved the court to instruct the jury that they 
would disregard all the items of the plaintiffs account not 
proved. The plaintiff objected to this instruction, stating, 
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FIRST JUDICIAL DISTRICT. 


that he intended to prove these items by the defendant’s — TERM, 


testimony, and that he had other testimony. The court re- 
fused to give this instruction. 

The defendant then introduced the before mentioned Lay 
as a witness, who testified that he was the partner of the 
plaintiff in doing the work in the account specified, and was 
entitled to one half of the amount to be recovered in this 
action. The plaintiff on a cross-examination of the witness 
was permitted by the court to prove his whole account, and 
the value of the work done; to this the defendant objected. 
After the examination of this witness, the defendant stated 
to the court that he had other witnesses to other points of 
his defence, but that on the evidence of the witness Lay he 
would rest his cause. And thereupon moved the court to 
instruct the jury that if they believe the witness, Lay, and 
the plaintiff were partners at the time of making the con- 
tract and doing the work charged in the plaintiff's account, 
they will find for the defendant. This instruction, with 
others of a like import, were objected to by the plaintiff, 
and whilst they were under discussion, the bill of exceptions 
states the plaintiff’s counsel stated to the court that Lay, the 
witness, did not testify that he was a partner in making the 
contract for the work sued for, and applied to the court and 
had leave to recall the said witness, the defendant consent- 
ing. The witness on this last examination stated, that at 
the time the contract was made between plaintiff and de- 
fendant, he had not undertaken with the plaintiff to give 
him the job; that he and piaintiff had conversed about the 
job, had calculated the work, yet plaintiff went alone and 
made the contract, and the witness did not join him therein 
until the next time he saw him after the contract was made. 
Whereupon the defendant asked leave to withdraw his in- 
structions, and introduce witnesses to other matter of de- 
fence, stating that the evidence was for the purpose of prov- 
ing a special contract for the work; and that it had not 
been completed. To this the plaintiff objected and was 
sustained in his objection by the court. ‘The refusal of ‘the 
court to give the first instruction asked for; the permission 
given to the plaintiff to give evidence in chief on the cross- 


Rucker 
v. 
Eddings. 
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seers4l. examination of the defendant’s witness, and its refusal to 


————— permit the defendant to introduce evidence in the defence 
Rucker after the withdrawalof the last instructions, are errors com- 
Vv. . . 
Eddings. plained of by the defendant. 

The law has intrusted courts with a discretion in allowing 
ae nty the parties to a cause to obviate the effects of inadvertance 
in the exer-by the introduction of testimony out of its order. This 
ciscofthedis- °  . . } ae ey oe ee ee rv 
cretion with discretion is to be exercised in furtherance of justice, and in 
regan: Ie a manner so as not to encourage the tampering with wit- 
in regard to nesses, to induce them to propa cause whose weakness has 
the relaxation " 7 ‘ een aia = 
of the rules been exposed. VW hen mere formal proof has been omitted 
of evidence, courts have allowed witnesses to be called or documents to be 
allow the par- 5 ; ° Se PS ens: 
ties to a case produced at any time before the jury retire, in order to sup- 
to introduce ply it. 1 Starkie, 181. So it seems that material testimony 
testimonyout . 3 
of its order. ought not to be rejected because offered after the evidence 
But this dis-. . : . 
ea gy rm ve is closed on both sides, unless it has been kept back by trick, 
be exercised and the opposite party would be deceived or injuriously af- 
in further- i . ss . a ‘ . 
ance of jus- fected by it. 4 Binney, 19S. So after a witness has been 
tice, and in 2 gyamined and cross-examined, the court may, at its discre- 
manner so as ~ vipa ‘ i : 
not to encou- tion, permit either party to examine him again, even as to 
ae tar, NEW matter, at any time during the trial. 5 Binney, 489. 
se aay to So where by an accidental omission plaintiffs attorney 
induce em ss . ° ° 
to propa does not call and examine a witness who was present in 
cause whose Qourt, and a non-suit is moved for after he has rested his 
weakness has : ‘ : ; . 
been exposed. case, the court will permit the witness to be examined in 

furtherance of justice. This court is sensible of the disad- 
vantages under which it labors in revising the discretion of 
the circuit courts in matters of this kind, and a strong case 
must be presented for its interference before it can be indu- 
ced to disturb the judgment of inferior courts by revising 
the exercise of the discretion with which they are entrusted 
in regard to the relaxation of the rales of evidence. It 
must be manifest to any one conversant with the trial of 
causes that the court before which a trial is had, from hav- 
ing an opportunity of seeing the conduct of parties, of wit- 
nessing the difference in the experience of the opposite 
counsel,and many incidents which cannot be set out in a 
bill of exceptions, and which influence the exercise of its 


discretion, (and properly too,) has superior means for a wise 
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and judicious exercise of this power than is possessed by 4veust rer. 
this court, which is confined entirely to the facts spread ‘ 


Seemann 


upon the record. ' Rucker 
The defendant had unquestionably a right to the opinion 
of the court on the: plaintiff's case after he had closed his 


evidence, and the court should not have refused the defend- saaanee _ 
ant’s instruction on the allegations of the plaintiff that he closed hisevi- 
; ae tae Ga dence the de- 
intended giving further evidence by examining the defend- fendant has a 


’s witnesses. T s 5. — right to the 
ant’s witnesse he purpose of a cross-examination is to opinion of the 


explain the evidence in chief of the witness, or to elicit some — > the 
: : : 3 his “ » eq Pplaintiff’s 
fact which may impair or destroy its weight. The plaintiff, case, and the 
on the cross-examination of a witness, cannot give evidence peat Prag 
‘ “a , etuse tne de- 
in chief, or such evidence as should have been produced to fendant’s in. 


x . Kail , 2 : struction on 
establish his cause of action: and after the evidence has the allegation 


been closed on both sides, the general rule is to refuse either of_the plain- 


— ‘ me x tiff, that he 
party permission to introduce additional testimony. These intends to 


rules have been established to preserve order and regularity 8've further 
“ evidence by 


in the conduct of causes, and to prevent the unnecessary examining 


consumption of time, and should be sternly enforced by the foresees 


court, subject to the discretion above mentioned. But after es. The plain- 


’ a tiff, on the 
the rules have been relaxed in favor of one party, it seems cross exami. 


that he would appear with an ill grace in demanding their tion of 
. . . . ’ e 
enforcement against his adversary. It is not intended here- not give evi- 


. i ‘ : “< vn ty, dence in chief 
by to convey the idea that because the rules of evidence in 5)" such evi. 


the progress of a cause have been relaxed in favor of one dence as sh’d 
‘ ‘ : : have been 
party, that the other has a right to disregard them : and be- produced _ to 


cause the court properly permits. one party to introduce einige 0 
, "] ) : 
evidence out of its order, that of itself is no reason why it tion. 

° Whe 
should do so in favor of the other, who shows no cause for egy = 
the relaxation of the rule. Every app/ication of this kind dence,in the 

i . , s al é 4 progress of @ 
must stand or fall on its own merits, without regard to what cause, have 


has been previously done. These principles are only appli- been relaxed 


aye Ane -, in favor of 
cable on the supposition that the court rigidly enforces its oy¢ party,the 
rules, for when by remissness in their enforcement, a disre- other party 
i has no right, 
gard of them has been endangered, and they are permitted on that ace’t, 


: ee ‘. = oa saa to disregard 
to slumber unobserved, it would be the height of injustice thing, Every 


to spring them at once and without warning upon an unwa- application 
oye : : for a relaxa- 
ry litigant. As a liberal indulgence was extended to one tion of the 


party well calculated to induce the other to believe that the tules must 
stand upon its 


v. 
Eddings. 
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avavsT TERM, rules would not be enforced against him, was there no other 
reason, that would be sufficient error to reverse the judg- 


Rucker MmMentin this cause. But here, as the defendant was depriv- 


ed of the evidence on which he rested his defence, by an ex- 
planation of the witness at the instance of the plaintiff, al- 
= going though with his consent, yet as it appears that the defend- 
gard to what ant had represented to the court before he closed his 


ot ae al evidence, that he had other testimony, but was willing to go 


hese princi- to the jury with what he had, and as the explanation of the 
pleshowever, . 5 . . oe : : 
are only ap- Witness entirely cut up his defence, it does seem that a pro- 
aged per exercise of the discretion of the court would have let 
tion that the him into his defence. 
laa The judgment of the circuit court is reversed. 
rules, for 
where, by remissness in their enforcement, a disregard of them has been engendered, 
it would be unjust to permit one party to disregard the rules, and arbitrarily enforce 
them against the other party. 


v. 
Eddings. 


ABLE and IsseLu v. SHIELDs, and others 


1. The assignment of a note or bond may be made ona piece of paper 
separate from that on which the note or bond is written. 

2. Whenever the credit of a witness is to be impeached by proof of any 
thing he has said, or declared, or done in relation to the cause, he is 
first to be asked, upon cross-examination, whether he has said, or 
declared, or done that which is intended to be proved. 

3 When a conditional assignment of a note is made, the law does not 
impose upon the maker the burden of ascertaining whether the con- 
dition has been performed, and the title of the assignee consequent- 
ly extinguished. 


Hayden for Plaintiffs. 


Ist. That the court below erred in overruling the motion 
of defendants to suppress the deposition of Duncan, as also 
in permitting the plaintiffs to read the same to the jury. 

2d. The court erred in permitting the plaintiffs to read to 
the jury the deed of assignment. 

3d. The court erred in refusing to permit defendants to 
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prove the facts by the witness, Arbuckle, which they propo- 4v6UsT TERM, 
aay 2 184]. 
sed to prove by him. cine 
4th. The court erred in refusing to permit the defendants Atle and Is. 
‘OV . ale , bell, v. 
to prove that the deponent, Frederic k Duncan, made CON- shields. and 
tradictory statements in relation to facts about which hede- others 
posed as a witness ata different time. 
5th. The court erred in overruling the motion for a new 
trial. 





Winston for Defendants. 


Ist. The court committed no error in overruling the mo- 
tion to suppress the deposition, because the deposition was 
properly taken. See Rev. Code, 220. 

2d. The court did right in permitting the deed of assign- 
ment to be given in evidence: the law does not require the 
assignment of promissory notes, not negotiable, to be writ- 
ten on the notes themselves. Rev. Stat. 104: 2 Bibb’s Re- 
ports, 83; 3 Monroe, 46. 

od. ‘There was no error in rejecting Arbuckle’s testimo- 
ny, because he was interested in the event of the suit.—- 
Peak’s Evidence, 180. 

4th. The court committed no error in permitting the pro- 
missory notes of Shannon and Arbuckle to the plaintiffs, to 
be read in evidence, as rebutting evidence. 

5th. The court committed no error in suffering the depo- 
sition to be read on the trial. See 4 Mo. R. 118. 

6th. There was no error in refusing to permit evidence of 
Duncan’s making statements contradictory of what he had 
made in his deposition, because he was not examined as to 
those statements at the time his deposition was taken. See 
1 Starkie, 145, 182. 

7th. The court did right in not arresting the judgment, be- 
cause the declaration was substantially good. 


Opinion of the Court by Napton, Judge 


The appellees, Shields and others, brought an action of 
debt against [shell and Able, as assignees of anote given by 
12 
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Able and Is- 
bell v. 
Shields and 
others. 


SUPREME COURT OF MISSOURT. 


defendants to Shannon and Arbuckle, for the payment of 
$316 623. The defendants pleaded non assignment, a re- 
delivery of the note sued on, nil debet, and set-off. Upon 
which several pleas issues were taken and atrial had. At the 
trial term, the defendants moved to suppress the deposition 
of one Duncan, upon the ground of want of notice to plain- 
tiffs, and the want of proof tbat the witness came within 
any of the provisions of the law authorising such deposi- 
tions to be read on certain contingencies. There was proof 
of service upon defendant’s wife in due time, but no evi- 
dence to show at what distance the defendants lived from 
the place of trial. The motion to suppress was overruled. 

The plaintiffs on the trial, after reading the note in evi- 
dence, read a deed of assignment from Shannon & Arbuc- 
kle, which is substantially as follows: The deed declared 
that the makers, in consideration of the sum of two thou- 
sand dollars paid by plaintiffs, transferred, assigned, and de- 
livered to the plaintiffs certain notes, (reciting therein, among 
others, the note sued on,) and authorised and empowered 
the said plaintiffs to use their, the assignee’s names, in suing 
for and collecting the same, but upon condition, that if said 
Arbuckle and Shannon should in a reasonable time give good 
and sufficient security for the payment of the several 
demands owing to the plaintiffs, (assignees) then the said 
Shannon and Arbuckle were to be released from all 
demands by said plaintiffs, and the notes, &c., to be deliver- 
ed upto said assignees. This deed was signed and sealed by 
the assignees. | 

The defendants then introduced several witnesses, whose 
testimony conduced to show that the condition of the deed 
of assignment had been complied with, and the notes given 
up. Among others, defendants offered Arbuckle, one of the 
assignors, to prove that the condition had been complied 
with, but objections being urged to his competency, he was 
excluded by the court. 

To rebut the testimony on this head, the plaintifis offered 
to read the deposition of Duncan, but the defendants object- 
ed, because no reason had been given why the witness was 
not personally present. The court, however, overruled the 
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objection and allowed the deposition tobe read. The plain- 4veust term, 
tiffs also read two promissory notes executed by Shannon & : 
Arbuckle to Shields & Hickerson, for the payment of more Able and Is- 
than $1000, bearing date previous to said assignment, and me er 
still in the hands of Shields & Hickerson unpaid, which tes. others. 
timony was objected to, but objections overruled. The de- 
fendants then introduced a witness, by whom he proposed 
to show that Duncan, the deponent, whose testimony had 
been read to the jury, had shortly after the occurrence about 
which he testified, given a very different and contradictory 
account from that given in his deposition. The court refus- 
ed to let the witness testify, because Duncan had not been 
interrogated when making his deposition, whether he had 
made any such contradictory statements. 
To all the opinions of the court, exceptions were duly ta- 
ken. <A verdict was given for plaintiffs, and a motion fora 
new trial was made and overruled. 
The most material question to be decided in this case arises 
on the proper construction of this assignment. Our act 
makes the assignee the legal owner of the bond or notes. 
That assignments may be made on a piece of paper separate 
from that on which the note or bond is written appears to 


be settled in Kentucky, where statutes on this subject are 
similar to our own. Justone v. Williamson, 2 Bibb, 83, 
The decision of the Kentucky court, on statutes from 
which our own are copied, may be safely followed, unless 
great inconvenience appears likely to arise. I see no aes 
reason why several bonds and notes may not be assigned ince eae 
by one instrument, and the same legal operation must?F ben 4 — 
be given to the instrument, as though a single bond only piece of paper 
were assigned. The fact, that this was a conditional assign- pe 
ment, does not vary the legal ownership; until the condition ag gine 
is performed, the assignee is clearly the legal owner. paren 

The deposition of Duncan was improperly admitted. No 
reason was shown to the circuit court, to bring him within 
any of the contingencies of the statute, which would author- 
ise his deposition to be read. The substance of that depo- 
sition was, that he was a collector for plaintiffs, called on de- 
fendants for the money due on this note, received a portion, 


and was promised the balance. 
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aveust ceRM, = "he object of this deposition was to rebut the testimony 
adduced by defendants in support of their second plea, that 
Able and Is- the notes were delivered up. The testimony was material 

bell v. Se : “rent c .¢ itte ror j 
‘Shields and © this issue, and the circuit court committed error in my 

others. opinion on this point. 

Neither do I think the issue itself immaterial. The can- 
cellation of the instrument of assigument and the redelivery 
of the nutes would be the best evidence that the conditions 
had been complied with, and the legal ownership transfer- 
red to the assignees. But a compliance with the conditions 
vf the instrument on the part of the assignors. and a deli- 
very of the notes aud bouds assigned to them, would ipso 
facto efiect a nullilication of this instrument, without any 
formal reassigument. Such formal conveyances are not, | 
believe, now deemed necessary even in cases of extinguished 
mortgages, much less would | hold it necessary ina case like 
the present. 

Whenever The witness, Arbuckle, was clearly incompetent, the ob- 
the credit of. came : ; Ae “ ee 
@ witness isJect of his testimony being to show title out of the plaintiffs 
a and in himself. Bayard’s Peake, LSU. Nor had the defend- 

roor o s - 2 oa a a 
any thing heants any right to contradict the deposition of Duncan, by 
has said, or aca - a ial : : —_ ae 
declared, or Preving contradictory statements, without first having call- 
done, in rela-ed his attention to such statements. 3 Stark. Hv. 183. 
tion to the ie ; : Fe : ; . 
cause, he is Lhe introduction of the two notes in evidence which 
first to be ask- showed an indebtedness on the part of the assignors to two 
ed, upon cross ae : 5 
examination, Of the plaintiffs, appears to me irrelevant; and because the 
pnether, Be conditions hich the deed was to be void wer 
has said, or CONditions upon which the deed was to be void were not a 
declared, or jiquidation of their debts, but giving good and ample secu- 
done, that ‘ "a 
which is in. rity. 
cared to be Because the court admitted improper testimony on a ma- 
terial point in issue, 1 am of opinion the judgment should be 
reversed. : 


Scott, Judge. 


Whether the deposition of the witness was properly or 

improperly admitted, is a question] deem unnecessary to 

determine, as it contained evidence relative to an issue im- 

aaa material and extrinsic to the merits of the cause. When a 
ditional as- Conditional assignment of a note is made, the law does not 
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impose on the maker the burden of ascertaining whether the 4veusT TERM, 
condition has been performed, and the title of the assignee 7 
consequently extinguished. Able and Is- 
If the maker pays the assignee, although the title of the ena — 
assignee may have been defeated by the performance of the others. 
condition, yet he is indemnified, and the assignor cannot sionment of a 
complain, as he had no right to require the maker at his pe- _ made, 
, ; ; t 
ril to learn whether the assignee’s title to the instrument has jot hoo 
been extinguished. If then he is not bound to make this in- sige grace 
. oe . ° e ur- 
quiry, and he is indemnified in the payment, he cannot set den of ascer- 
‘ = * Beas : taining whe- 
up at law the defence that the assignees title had failed. ier the con. 
Moreover to enable the assignee of a promissory note to dition has 
: : : ic ft | = ~ been perform- 
maintain an action In his own name the assignment must be ed, and the 
shown to have been in writing ; by the assignment the payee title of the 
‘ = eal 5 assignee con- 
passed the legal title to the assignee, and although the ex- sequently ex- 
tinguishment of that title by the performance of the condi- ts¥ished- 
tion on which it was made, may equitably entitle the as- 
signor to the note, yet unless there is an actual reassign- 
ment, there is no evidence that he is the legal owner of the 
note. In all other parts of judge Napton’s opinion except 
that in relation to the relevancy of the evidence concerning 


the two notes, I concur. 
Tompkins, Judge. 


I concur in judge Scott’s opinion, and the judgment is con- 
sequently affirmed. 


Wricut v. CROocKETT. 


1. If a conveyance of property is not prohibited by some law, as viola 
tive of the rules ordained by the legislature for its disposal, or be- 
cause it affects the rights of creditors or purchasers, its validity can- 
not be questioned. 

2. Wherea judgment creditor seeks to avoid a conveyance on the ground 

of fraud, he must produce his judgment. 
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Wright 
v 


Crocket. 


SUPREME COURT OF MISSOURI, 
Todd & Kirtly for Appellant. 


* Ist. We rely that the deed of trust was a valid executed 
deed, and inhibited by none of the principles settled in the 
numerous decisions made on deeds of assignment by this 
court. The creditors are not required to become parties to 
the deed; there is no prohibited benefit secured to the ma- 
ker of the deed; it is an assignment of all his property and 
for all his creditors, and is without the objections held fatal 
to deeds of assignment in the following cases: Swearengin 
v. Slicer, 5 Mo. R. 242; Hughs v. Ellison, 5 Mo. R. 463; 
Crow & Tevis v. Ruby, 5 Mo. R. 488; Thomas v. Reynolds, 
6 Mo. R. 462; Brown v. Knox & Boggs, 6 Mo. R., and 
Drake v. Rogers, 5 Mo. R. from 302 to 320. 

2d. The deed requires no act to be done by the creditors, 
is for their benefit, and their assent is to be presumed. 1 
Black. 457; 11 Whea. 78; Hood v. Sibley, 3 Mo. R. 290, and 
5 do. 484. 

3rd. If the assent of the creditors be required in any 
form they are competent to prove that assent, and the court 
erred in rejecting their testimony. 

4th. The deed is valid to transfer the possession of the 
property to the plaintiff, and the defendant has shown no 
right to interfere with that possession, he has not proved 
himself a judgment creditor, is a trespasser, and his motion 
for the nonsuit was at the least premature. 


Hayden for Appellee. 


Ist. That the court below committed no error in reject- 
ing any of the evidence offered by plaintiff. 

2d. The court did not err in giving the instruction to the 
jury as prayed for by defendant. 

3d. The court was right in overrulling the motion of 
plaintiff, to set aside the nonsuit. 


Opinion of the Court by Scott, Judge. 


This was anaction of trover, brought by Geo. M. Wright 
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against Wm. Crocket, for taking and converting property 4vcusT TrRm, 
conveyed in trust to the plaintiff by James Wright, for the - 
benefit of his creditors. On the trial of the cause, the plain- Wenge 
tiff introduced a witness, who proved that as constable, and 
by the direction of the defendant, he levied an attachment 
in his, defendants, name, against James M. Wright, the 
grantor in the deed of assignment, on the property convey- 
ed to the plaintiff; and that when the defendant directed 
the witness to make the levy, he spoke of the deed of trust 
having been made, and complained that his debt was not se- 
cured by the same; the property mentioned in the deed was 
delivered to the plaintiff, except a horse in another county, 
and some hogs running at large. The deed of assignment 
was given in evidence, and after some other testimony, not 
material to be detailed, the defendant moved the court to 
instruct the jury that the plaintiff could not sustain this ac- 
tion, without proving the assent of the creditors to the deed 
of trust, or some of them. Which instruction the court 
gave, and thereupon the plaintiff submitted to a nonsuit, 
and afterwards moved to set it aside, which motion was 
overruled, and the cause is brought here by appeal. The 
instruction of the court to the jury is the error complain- 
ed of. 

In whatever light a general assignment of property for 
the benefit of creditors, with or without their assent, may 
be received, whether as valid or invalid, its invalidity, if 
such is its character, is traced to the statute prohibiting 
fraudulent conveyances, which was enacted for the protec- 
tion of creditors and purchasers. No one can complain of 
the invalidity of such assignments, unless it shows that he 
holds the one or the other of these relations to the person 
by whom they are made. 

If a conveyance of property is not prohibited by some ff a convey. 
law, as violative of the rules ordained by the legislature for a. ce: 
its disposal, or because it affects the rights of creditors or prohibited by 
purchasers, its validity cannot be aieudenn’, It is binding Soe se 


violative of 


between the parties. In this case there is no evidence the _ ~ 
aine the 
showing that the defendant was a creditor of the grantor of legislature 


the deed of assignment. the mention of the fact by the . pe ——« 


Vv. 
Crocket. 


| 
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avcusT TERM, witness, that he acted under an attachment, and sold the 
___-*"___ property by v' se of an execution, is evidence that there 
Wright was an attac’» it and execution, but what were their con- 
tents does not appear, nor could they have been proved by 
parol, without laying a proper foundation for such testimony; 

oma af- nor is it to be presumed for the defendant that the writs of 
rights of cre-attachment and execution were founded upon a debt and 
oo Pts judgment, although the process alone would be a sufficient 


validity can- justification to the officer, vet as to the dependant, it was 
not be ques- E 


Vv. 
Crocket. 


tioned. necessary that he should have produced his judgment, and 
setemuak * until its production, he did not show himself in a situation 
creditor to defeat the assignment made to the plaintiff. The act 


seeks to avoid ° at _e 
a conveyance 2gainst fraudulent conveyances does not avoid them against 


on the ground a]] the world, but only against creditors and purchasers. 
of fraud he . 


must produce Let the judgment below be reversed. 
his judgment. 


Neate v. McKinstry. 


1. A subscriving witness cannot prove the execution of an instrument 
‘of writing, (being the foundation of the action,) which is denied by 

plea, verified by affidavit, without having the instrument before 
him, at the time of deposing. The witness cannot, without inspec. 
tion, swear to the genuineness of his own hand writing, or that of 
the obligor. 

2. If the instructions given by the court are consistent with each other, 
and, taken together, constitute a correct exposition of the law ap- 
plicable to the case, this court will not reverse the judgment, be- 
cause a singie instruction, taken by itself, is defective. Whilst er- 
roneous instructions cannot be cured by subsequent instructions that 
are correct, a defective instruction, or an instruction that is not 
true under all contingencies, and is therefore not applicable to all 
the facts before the jury, may be supplied by the instructions that 
follow. 

3. If there be no testimony whatever on a particular point, it is unne 
cessary for the court to inform the jury of that fact. 


‘ 


Hayden for Appellant. 


Ist. That the court erred in permitting the note sued on 


to be tead to the jury upon the proof adduced by plaintiff 
of its execution. 
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2d. That the court erred in giving to the jury the in- a 


structions prayed for b* plaintiff. 

3d. The court erred in not giving to the jury the instruc- 
tions asked for by defendant. 

4th. The court erred in overruling the motion for a new 
trial. 


Leonard for Appellee. 


Ist. As to third persons, a partnership continues until pro- 
per notice of its dissolution is given. Cary on Partnership, 
181, 2-3; Godfrey v. Turebull, 1 Esp. 371; Parkin v. 
Crowther, 3 Esp. 248; Gow on Partnership, 306 & 307; 
Ketchum v. Clark, 6 John. Rep. 144; 3 Little Rep. 423; 
2 Stark. Ev. 589. 

2d. While a general notice of the dissolution is sufficient 
for the world at large. Wright & others v. Pulham, 2 Chit- 
ty Rep. 121; Lansons v. Ten Eyck, 2 John. Rep. 300; 6 
John. R. 147, 148 ; Martin v. Walton & co., 1 McCord’s R. 
16; Graham v. Thompson, Peake, 42; Graham v. Hope, 
Peake 154. 

Actual notice must be given to those who have dealt with 
the firm. Cary on Partnership, 181-2-3, and cases cited 
above. 

3d. In the case at bar, there had been mutual dealings and 
credits between the plaintiff and defendants, and no notice, 
either general or actual, had been given of the dissolution of 
the partnership. 

4th. The proof of the execution of the note sued on, was 
sufficient to entitle the note to go in evidence to the jury. 
1 Phil. Ev. 413, note (a.) 


Opinion of the Court by Napton, Judge. 


This was a petition in debt brought by Robert McKinstry, 
surviving partner of the firm of Robert McKinstry & co., 
against Daniel B. Neale, of the firm of Osburn & Neale. 
The note upon which suit was brought, is dated 21st Sep. 
1836, and — one day after date, for value received, 


Neale 
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v. 
McKinstry. 
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avavsr rxr#,and signed “ Osburn & Neale.” Defendant plead nil debet 





Neal 
v. 
McKinstry. 


and non est factum, verified by affidavit. 

On the trial it appeared that Milton Osburn and Daniel 
B. Neale, were in partnership in the business of tavern keep- 
ing, in the town of Benton, in the State of Mississippi, du- 
ring the year 1835, under the style of “Osburn & Neale.” 
Robert McKinstry & John McKinstry were merchants in 
the same town, doing business under the style of “« Robert 
McKinstry & co.” John McKinstry died in 1836, and the 
note sued on was given by Osburn to close mutual accounts 
between the firm of Osburn & Neale and Robert McKinstry 
é& co. The note was given in 1836, about eight months 
after Osburn & Neale had ceased to do business as tavern 
keepers in Benton. ‘ 

There was evidence given by the plaintiff to show that 
no notice of the dissolution of the firm of Osburn & Neale 
had been given McKinstry & co., and that there had been 
mutual dealings between the firms during the existence of 
the partnership. The plaintiff offered to prove the execu- 
tion of the note by the deposition of the subscribing wit- 
ness, who testified, that the original note of which a copy 
was given in his deposition, was executed in his presence 
by Milton Osburn, one of the supposed firm of “Osburn & 
Neale,” and by him signed and delivered. This evidence 
was objected to by defendant, but was allowed to go to the 
jury. 

The defendant proved that the business of tavern keeping 
was discontinued by Osburn & Neale, at the expiration of 
the year 1835, and that even during the existence of the 
partnership, Osburn had alone conducted the business. 
Neale being a citizen and resident of Missouri. It was also 
proved, that McKinstry was a guest of the tavern, both 
whilst it was conducted by Osburn & Neale, and after it 
came into the hands of their successors. 

At the instance of the plaintiff, the court instructed the 
jury, that if they believe the note sued on was given by 
Milton Osburn, and that a partnership had previously exist- 
ed between Osburn & Neale, it will be presumed to have 
been given for a partnership debt, unless the contrary be 
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shown: that if Osburn & Neale were in the habit of dealing 4vevst rer», 
with the plaintiffs, and never gave any special notice of the ‘ 
dissolution of the partnership to the plaintiffs, they are liable Neale 
on this note: that to render the dissolution of the partner- 
ship effectual, notice must be given of it to the world, and 
if no such notice was given, the firm may be bound by a 
contract made by one partner in the usual course of busi- 
ness, and in the name of the firm, with a person who had 
no notice of the dissolution, and that the mere discontin. 
uance of the business of tavern keeping in Benton was not 
of itself sufficient notice of the dissolution of the partner- 
ship. Several other instructions were given, which seem to 
be'to the same purport, and therefore not material to be 
noticed. The court also instructed tie jury, that there was 
no evidence of any notice of the dissoiution of the partner- 
ship ever given to plaintiff. 

At the request of the defendant, the court further in- 
structed the jury, that the cessation of the -partners in the 
business of tavern keeping, is evidence that the partnership 
in that business had ceased at that place, and if the jury be- 
lieved from the evidence that the plaintiff knew of the ces- 
sation of the business at the time of the giving of the uote, 
they ought to find for defendant. Several other instructions 
were asked by the defendant, which I deem it unnecessary 
to notice. 

A verdict was found for the plaintiff, and a motion fora 
new trial was made and overruled. 

It is assigned for error, that the circuit court admitted in- we — 
competent proof of the existence of the note, and gave im- Se 
proper instructions. Whether a subscribing witness can of an instru- 
prove an instrument without having that instrument before mn ge 
him is, so far as Iam apprised, a new question. That cir- the founda- 
cumstance of itself would incline this court against such ‘on. aoe 
rule of evidence, unless sound reason and general principles pe Ragga 
wotild require its adoption. The elementary works on evi- by ‘affidavit, 
dence no where give countenance to the admission of such ae 
proof, and no authority has been shown to authorise it. ment eon 

It is dificult to conceive how a witness proves the execu- —— Be aay 


- 8 Aa efit ahvahus i > ple 5 idavit,sing- The 
tion of an instrument which is denied by plea and affidavi po gel 


v. 
McKinstry. 
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avevet TRE, by swearing to the execution of another, which turns out 
* upon inspection to be of the same tenor. 
Neale The identical instrument attempted to be proved, is not 
MeKinstry. before the witness, and without inspection he cannot swear 
not, without t© the genuineness of his own handwriting, or that of the 
inspection, obligor. 1 Stark. Ev. 318. 
na Boal It is not perceived, that any inconvenience or hardship is 
ofhisown likely to result from the enforcement of the rules heretofore 
hand writing, en + . . ; 
or that of the prevailing in relation to the attestation of deeds. If the 
obligor. subscribing witness resides beyond the jurisdiction of the 
court, his hand writing may be proved, and all which is re- 
quired by the lew is, that the best evidence of which the 
matter is suscepiible, shall be produced, and where that is 
impracticable, secondary evidence is let in. ; 
Though the note upon which suit is instituted is required 
to be filed with the clerk, the courts will, upon suitable sug- 
gestions, give the party leave to withdraw the original by 
leaving a copy with the clerk. Numerous instructions were 
asked of the court, in this case, by both parties, some of 
which were refused and some given. If the instructions 
given are consistent with each other, and taken together 
a constitute a correct exposition of the law applicable to the 
structions Case, a reversal of the judgment cannot be asked, because 
pos ima single instruction, taken by itself, is defective. Whilst 
sistent witherroneous instructions cannot be cured by subsequent in- 
aieataen? structions that are correct, a defective instruction, or an in- 
pe egg struction that is not true under all contingencies, and is 
positionof | tnerefore not applicable to all the facts before the jury, may 


plicable ta? be supplied by the instructions which follow. 


i hor Examining the instructions of the court in this case upon 
ot er : * 
reverse the these principles, the law of the case appears in the main to 


ulboutiaghe have been correctly expounded to the jury. If the note 
instruction, Sued on was executed by Osburn after the dissolution of the 


taken by it- «hi . : ‘ 
self, is defec. Partnership between him and Neale, to close a partnership 


~ ne ina transaction, the defendant was liable, unless special notice 
structions Was given to McKinstry of the disso'ution of the partner- 
ie be cu-ship, or unless McKinstry had actual knowledge of such 
queatinstruc- dissolution.. The fact, that the business of tavern keeping 


er 
ess de. Nad ceased in the town where both the plaintiff and defend- 
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ant’s partner resided, was a circumstance proper to go to AUGUST TERM, 
the jury, as evidence that McKinstry had actual notice of ‘ 
the dissolution of the partnership, and taken in connection _Neale 
with such other facts as might be proved on the trial, WAS MeKinstry. 
subject for their deliberation, to which such weight and im- - 

* ‘ - ae : sya fective in- 
portance might be attached as in their opinion it deserved. oiruction, or 
As the judgment in this case is to be reversed for the erroran og 

Cs ss . . tion that i 
first assigned, it is not deemed necessary to notice every in- not ae 
struction which was given or refused by the circuit ane ee 
only those of the instructions given are believed entitled to is therefore 
particular animadversion. | = — 
The court instructed the jury, that the discontinuance of facts before 


; 2 é ue the jury, 

the business of tavern keeping was not of itself sufficient a” ceeieal 
evidence of adissoiution of partnership, so far, I suppose, as rd Rape 
third parties were concerned, and that there was no evVi- that follow. 
dence of any notice of the dissolution of the partnership 
ever given to plaintiff. 

Whilst this court would be unwilling to reverse a judg- 
ment because of such instructions as these, where, in point 
of fact, they were true, aud consequently could have been 
no wise prejudicial to the parties, we are of opinion that a 
court is not bound to give such instructions. If testimony is 
offered which is incompetent, let it be excluded; if com- iiiaiie 
petent, and it goes to the jury, the triors of the fact may no testimony 
give such weight to the evidence as they think proper. ae 
there be no testimony at all on a particular point, it is surely point, it is un- 

P i : necessary for 
unnecessary that the court should infurm the jury of thatthe court to 
ae a a inform the 

fact. They may be presumed to be as well apprised of that i ory fg 
as the court. Nor is it the province of the court to deter- tact. 
mine upon the weight of evidence, except, perhaps, on mo- 
tions for new trial. If competent testimony has been sub- 
mitted te the jury, the sufficiency or insufficiency of that 
evidence is to be determined by the jury. 


Judgment reversed and cause remanded. 
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Snretps & Hickerson v. Boe.ioxo. 


1. The 20th sec. of the act concerning ‘‘costs,"’ (R. C. 1°35, p. 130,) 
gives to courts of equity a discrctionin awarding costs, except in 
cases where the bill is dismissed, and this court would not interfere 
with the exercise of this discretion, except, perhaps, in very palpa- 
ble cases. 

2. Inthe recision of contracts for the conveyance of land, where the 
vendee has been.in possession, and the vendor has reccived the pur- 
chase money, the general rule is to consider the use of the money 
and the use of the land as cquivalent. This rule, however, would 
not apply where the land was wild, and wholly unproductive. 


Hayden for Appellants. 


Ist. That upon the proofs in the cause the chancellor, up- 
on the receisicn of the cortract, ought to have given com- 
plainants interest upon the money paid, down to the time 
of pronouncing of the decree, from the time it was paid. 

2d. That the decree should have given the costs of the 
proceedings at law and in chancery to complainants, and 
that the court erred in overruling the motion for a new hear- 
ing as prayed for. See 1 Dana’s Rep. 421, Taylor v. Porter; 
same book, 478, Johnson v. Tool; same book, 594, Wick- 
liffe v. Clay 


Miller for Appellee. 


The only question presented for the consideration of this 
court, is whether the complainants, appellants here, should 
have recovered interest upon the four hundred dollars paid 
by them at the time of sale, and whether the court should 
have decreed the costs of the suit at law, and of this suit 
against complainants. The counsel for appellee will insist 
that the circuit court very properly overruled motion for 
new trial, and that there is no error in the decree. 


Opinion of the Court by Napton, Judge. 


The appeliants filed their bill in chancery, praying an in- 
junction against two judgments at law, obtained against 
them in favor of the appellee. The complainants allege in 
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their bill, that the consideration of the notes upon which 4vevst ~ 


judgment had been obtained, was a tract of land containing 
two hundred arpens, lying in the county of Cooper, and 
sold to them by defendant for the sum of $1700, in the year 
1836. That complainants paid $400 in cash, and executed 
two notes for $1000, payable in one and two years, and one 
note for $300, to be paid when satisfactory evidence was 
presented to complainants or their counsel, that he, Bogliolo, 
had a good legal title. The defendant, on his part, cove- 
nanted that he had full power to convey, and would make 
a good title upon payment of the last instalment. The bill 
further sets forth, that Bogliolo had instituted suits upon the 
two notes of complainants and recovered judgment, and 
caused an execution to be issued; and charges that said de. 
fendant, at the time he sold said Jand to complainants, “well 
knew that he was not the owner thereof, and had no title 
thereto; that he had no legal right to sell the same, and that 
he was not seized of an indefeasible estate in fee simple, or 
any other estate whatever to the premises, and consequent- 
ly, the representations of said Bogliolo were false and fraud- 
ulent.” The bill further charges that Bogliolo had not, at 
the time of filing the bill, any legal title, nor had ever shown 
any evidences of title to complainants, though often re- 
quested todo so. The bill further charges, that Bogliolo is 
involved in debt, and in doubtful circumstances, in conse- 
quence of which they fear a loss of both the land and the 
money. The bill prays the chancellor to restrain the pay- 
ment of the purchase money, but prays a specific perform- 
ance, if defendant can show a good title: but if upon in- 
spection of the title, it is found to be defective, prays a re- 
cision of the contract. 
The defendant, in his answer, admits the contract of sale 
as set forth in the bill, denies all allegations of fraud, avers 
that he has a good and indefeasible estate in fee simple, and 
had one, at the time the contract was made. Defendant 
also denies that he is in failing or doubtful circumstances, on 
the contrary, that to secure Shields and Hickerson in the 
four hundred dollars paid, he had deposited with one Wil- 
liam Gibson, a bond on two responsible men for $849. 


—— 


Shields § 
Hickerson 


v. 
Bogliolo. 
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AUGUST TERM, 


Shields & 


a 


Bogliolo. 


SUPREME COURT OF MISSOURI, 


Defendant further avers, that appellants had been in un- 
disturbed possession of the land ever since the making of 
the contract, and had cut arid used considerable timber on 
the same. Exceptions to the answer were filed by the 
complainants, and a general replication, and the cause set 
for hearing at the next term; at which term, by consent of 
parties, the contract was rescinded and annulled, and the 
court decreed a recision, enjoined the judgments at law, 
crdered ali bonds and agreements between the parties to be 
cancelled, and that complainants should deliver to defend- 
ant possession of the land. The court further decreed that 
defendant should refund the four hundred dollars paid with- 
out interest, and complainants should pay the costs of the 
suits at law and in equity. From the decree complainants 
appealed. 

From the bill of exceptions, it appears, that complainants 
introduced witnesses to prove the land worth fifteen or 
twenty dollars per acre, if the title were good. 

_A witness for defendant proved, that the plaintiffs had 
given him permission to haul dead timber from the land, and 
that plaintiffs had hired a wagon and team from him, which 
they employed about a month j in hauling saw logs from land 
lying in the direction of the land in controversy; and the 
witness knew of no other lands claimed by plaintiffs lying 
in that neighborhood. 

The ieiiies taken to the decree of the chancellor are, 
that the complainants were ordered to pay costs in the suits 
at law and equity, and were not allowed interest updn that 
portion of the purchase money which had been paid. 

To ascertain the propriety of the decree for costs, it will 
be necessary to look at the facts presented by the record, at 
the rendition of the decree. The bill is framed with a dou- 
ble prayer: after charging that defendant had no title, it 
asks a specific performance, provided it should appear to the 
court, upon inspection of the title papers, that their surmi- 
ses, in that particular, should turn out to be false; but if, on 
the other hand, the defendant should produce no title, or 
one which might be esteemed defective, they ask a recision 
of the contract, and a return of the purchase money. 











ee wa SS om att lUrelCUOM 


m 6 & “ 








le 

of 
on 
he 
et 


ad 
nd 
ich 
nd 
the 


re, 
its 
hat 


vill 
at 
ous 
it 
the 








FIRST JUDICIAL DISTRICT. 136 


It may be observed here, that this bill was very objection- 4veusT Term, 
able. If the defendant had no title, it was useless to ask a 5 
specific performance, and such bills are properly dismissed ” Shields & 
with costs. A general charge of wait of title is, besides, a —_— 
very vague and indefinite one, upon which to ground an in- _Bogliolo. 
terference of the chanceilor in restraining the collection of 
purchase money. (lrench v. Howard, 3 Bibb, 301.) But in 
addition to this, after charging that the defendant had no 
title whatsoever, it calls on the defendant to expose his title 
to the court, and if upon investigation it was not satisfacto- 
ry, the bill demands a recision of the contract. Such bills 
as these, framed in the alternative, and grounded on vague 
and indefinite surmises, if tolerated by the courts, would 
be calculated to give great advantages to purchasers. 

The answer denies every allegation in the bill, at least 
every one tending to impute any fraud or remissness of duty 
to the defendant. To this answer is filed a general replica- 
tion, and no proofs whatever are offered. Upon this state 
of facts, it appears to me, without a compromise, the chan- 
cellor must have dismissed the bill. 

Before the passage of our act regulating costs in chancery 7, , ooth «. 
proceedings, the subject of costs was a matter which ad- of the ect con- 
dressed itself to the sound discretion of the chancellor. Coue,” (Re 
(Colernan v. Moore, 3 Littel, 357.) The .Oth section of our ap 
act concerning costs, appears to be still more explicit than courts of equi- 
the rule which prevailed jreviously to its passage. That lvoe 
section provides, that where the bill is dismissed, at the in- costs, except 
stance of either party, tie complainant shali pay his costs; the tan roe 
“and in all other cases in equity, it shall lie in the discretion se sige and 
of the court to award costs or not.” would not in- 

It might be very well doubted whether, under this provi- — 
sion of our statute, an appellate court would have any right of thie disere- 
to interfere with the exercise of this discretion. It is at perhaps, = 
least apparent, that a very palpable case must be made out ae 
to authorise such interference, and no such case is presented 
by this record. 

In relation to the interest upon the purchase money, which _ In the reci- 
the plaintiffs claim, the general rule appears to be well set- pat Pag 


tled. The —" in equity will be, that when the —— 
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avevst TERM, purchaser has been put in possession, the use of the money 
* and the use of the land are equivalent. Williams v. Rogers, 

Shields & 2 Dana R.375; Taylor v. Porter, 1 Dana, 423; Coleman v. 
Hickerson \oore, 3 Littel, 357. - This rule may not in all cases be 
Bogliolo. equitable ; and I am not prepared to say, that a purchase 
the yendee Of wild land, from which no benefit could arise, would be 


has been in held such a presumption. In the present case, however, 
her peahieion though the land was shown to be wild land, there was evi- 


Allen j ip had been exercised over it b 
purchase mo- dence that acts of ownership ; y 


ney, the gen- plaintiffs, and that by their permission wood had been car- 


ei Ye ried off from it. There was also testimony from which the 


use of the mo- court might well have inferred, that the plaintiffs themselves 
uscof the land had hauled saw logs from the land. The presumption then, 


ae equivalent. which perhaps might arise in a case of land ina state of na- 


however, ture, that they were unproductive, is amply rebutted here, 
would not ap- See ° 
ly where the Where the land was within two miles of the town of Boon- 


a rie hol. Ville, where the plaintiffs resided, and was proved to be hea- 


ly unproduc- vily timbered, and worth fifteen or twenty dollars an acre. 
an There was, therefore, no error in the decree on this point. 


Judgment affirmed. 


Dameron v. WitutaMs, trustee of ARNOLD. 


1. Trespass vi ef armis will not lie against the plaintiff in an execution 
for the act of the officer, who levied on plaintiff ’s property by the 
direction of the defendant, the latter not being present at the levy, 
nor in any other manner aiding the officer. 


2. A. conveyed certain property to B. in trust to secure to C. a debt due 
him from A. In an action by B. against D. for taking the property, 
A. was held incompetent to prove that the property taken was the 
same that he had conveyed to B., as A. had a residuary interest in 
the property. 

3. If the plaintiff, in an execution issued on a judgment rendered by a 
justice of the peace, wishes to show himself a judgment creditor, 
for the purpose of contesting the validity of a deed, he must produce 
the whole transcript of the justices’ docket, that it may appear 
not only that there was an execution, but a judgment to warrant 
the execution, and other previous proceedings to warrant the judg- 
ment. 
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Todd Plaintiff. A ERM, 
for Plaintiff wwe RM 


Ist. The court erred in admitting Duncan, the grantor in ————— 
‘ ‘ ae : Dameron v. 
the deed, to testify ; he was interested in increasing the re- Williams. 
maining funds after paying Arnold’s debt, which were to 
revert to himself. 
2d. The deed of trust was void in law, and gave no title 
to Williams, the plaintiff: first, because it was covenanted, 
and the property did remain in the grantor’s possession after 
executing the deed. . 
3d. The deed was fraudulent and void, in fact, because 
the grantor used the property as his own, and traded upon 
and sold the estate with the grantees knowledge. 
4th. The verdict should have been for the defendant, as no 
act of trespass was proven to have been committed by de- 
fendant. Trespass will not lie for the assent in receiving 
money made by a levy illegally made by an officer. Second, 
No actual possession was in plaintiff, which is necessary to 
sustain the action, or a general right of property. 
Sth. The plaintiff cannot now object to the defendant not 
having proven himself a judgment creditor, to resist the 
deed as fraudulent; for, Ist, the plaintiff’s declaration alle- 
ges the fact ; 2d, the plaintiff proved the fact ; 3d, the plain- 
tiff made no exception in the court below to the defendant’s 
right to prove the deed fraudulent. 


Opinion of the Court by Tompkins, Judge. 


Williams brought his action of trespass against Dameron, 
and had a judgment against him, to reverse which Dameron 
prosecutes this writ of error. 

The declaration is in these terms, viz: “ For that the said 
Joseph Dameron on, &c., at &c., with force and arms, (he 
the said Joseph Dameron being the plaintiff in two execu- 
tions then and there in the hands of the acting constable of 
Marion township, in said county of Monroe, which said ex- 
ecutions were against one David Duncan, and then and 
there directed James Porter, the said Porter then and there 
being the acting constable of Marion township aforesaid, to 





ne ee eco 


140 ; SUPREME COURT OF MISSOURI, 


avaust TERM, levy on two horses, three cows, &c., of the goods and chat- 
*  tels of the said plaintiff, to satisfy two certain executions in 
Dameron v. the hands of said Porter, at that time as constable as afore- 
Williams. said, in favor of said Dameron, and against one David Dun- 
can; and the plaintiff avers that the said constable, in pur- 
suance of the direction of the said defendant Dameron, did 
levy on and seize the said property of the said plaintiff, and 
kept and detained the said property from the said plaintiff 
for a long space of time, &c., and then and there carried 

away-the same to the use of the said defendant, &c.” 

To this declaration Dameron pleads not guilty, and issue 
was joined. 

The evidence is, that David Duncan, the person mention- 
ed in the declaration, had by deed conveyed to Williams, the 
plaintiff in this suit, the property charged in the declaration 
to have been taken and sold by the consiable. This proper- 
ty was conveyed to Williams in trust for one William Ar- 
nold, to secure to Arnold the payment of asum of money 
due by bond from Duncan to Arnold; and of which proper: 
ty the residue was to be returned to Duncan, after the debt, 

_ &c. was paid to Arnold. Duncan was admitted as a witness 
to prove that the property taken and sold by the constable 
was the same which he by his deed had conveyed to Wil- 
liams, the plaintiff, for the purpose of raising money for the 
use of Arnold as aforesaid, the sale by the constable, &c. 

There was no evidence that Dameron, the defendant, 

Trespass vi WAS present aiding and assisting the constable in taking this 
et armis will property into his possession, under the authority of the ex- 


notlie against 


the plaintiff ecutions in which he was plaintiff. No evidence was offered 
tion for the (2 Connect Dameron with the constable in the taking and 


act of the of-carrying away the property. It was not in evidence that 
ficer, who le- 


vied on plain. 8 Was evea present looking on. 
sgn ee The defendants made their objections to the admission of 
rection of the Duncan as a witness, and excepted to the opinion of the 


defendant, . 
the latter not COUTt in that behalf. 


being present ‘The defendants moved in arrest of judgment, and for a 
at the levy, - 


‘nor in any DW trial, assigning for reason, among other things, that the 


other manner finding >t] so fare . : 
inne tae of nding of the court, acting as a jury, was against law and 


ficer. evidence. 
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It is assigned for error that the court committed error in 4vcusT TERM. 
refusing a new trial. 2d, In admitting the evidence of Dun- * * 
can. j Dimeron  v. 

The declaraticn is in form a declaration in trespass vi e¢ Vi!liams. 
armis ; all the matter set out in it is such as would entitle 
a plaintiff to an action for consequential damages only. 

If Williams, in his fiduciary character, sustained any in- 
jury by the taking and selling of this property, it was in 
consequence of the direction or advice of Dameron to the 
constable, and not in consequence of any act of Dameron 
himself: and had the constable, acting under the authority 
of: Dameron’s execution, sold the same property, without 
having had any communication with Dameron, plaintiff in 
the execution, he, Williams, might, notwithstanding, have 
maintained his action on the case against Dameren; for the 
constable sold the property for the benefit of Dameron, and 
at his implied request. 

The constable, but for the trial of the right of property 
testified to in the evidence preserved, would have himself 
been liable to be sued in trespass. It may be asked, if the 
facts from which the injury results are set out, what does it 
signify, whether the form of the action be trespass vi et 
armis, or trespass on the case. If an action of trespass on 
the case had been brought, the defendant might have given 
in evidence, under the general issue, any thing that would 
justify him in taking and selling the property; while in an 
action for a trespass vi et armis he is, under that issue, re- 
stricted to a denial of having taken the property. In an 
action of trespass viet armis, it should have been charged 
that Dameron took the property himself; and such an alle- 
gation would have been supported by proof that he, in com- 
pany with the constable, took it, &c. 

The court committed error, also, in admitting Duncan to 4, convey 
testify. The interest of Duncan was not, as is contended, ed coor 
equally balanced. True it is, the property taken from this inttane tee 
fund goes to satisfy another debt.- But he had a residuary SX"¢ ,'° © 2 


debtdue him 


interest in the fund conveyed to the plaintiff, Williams, for from - ?_) 
. eae ° : action by B. 
the use of Arnold. This fund he would keep in his posses- against D. for 


sion longer than other property not therein included. Be- t#king this 
: property, A. 
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avaust TERM, cause then the action was ill conceived; nothing set out in 
*___ the declaration going to show a trespass, and no evidence 
Dameron v.Of a trespass has been given, and moreover, because the 
Williams. Qourt permitted Duncan, the maker of the deed, to be made 


petal witness for the plaintiff in this suit, its judgment is re- 


nage that versed. 
t t ia 
taker westhe The defendants contended that because the plaintiff had 


same that he himself introduced the executions of Dameron in evidence, 
had conveyed 


toB.,as A. it appears that they were judgment creditors, and therefore 


= — they had a right, even under this issue, to contest the valid- 


in the proper- ity of the deed of Duncan to Williams. 


ty. , ' 
vethe plain. An execution I understand to be an authority to the offi- 


tiff, inan ex: cer, who by it is commanded to execute and sell property. 
ecution 1s- : 1°. aeg . . : . 
suedona But if the plaintiff in the execution wishes to show himself 


orga judgment creditor, he must produce the whole transcript 


tice ofthe of the justices’ docket, that it may appear not only that 


» Wish . : 
Pe show him. there was an execution, but a judgment to warrant the ex- 


self a judg-ecution, and other previous proceedings to warrant the 
ment credit- 3 


or, for the judgment. 

purpose of contesting the validity of a deed, he must produce the whole transcript of 
the jastices’ docket, that it may appear not only that there was an execution, but a 
judgment to warrant the execution, and other previous proceedings to warrant the 
judgment, 


Caro (a man of color,) v. Hurson. 


1. The plaintiff's name in the declaration was written ‘* Hudson,” and 
in the writ ‘‘Hutson.”’ Variance held immaterial. 

2. In an action to recover money won at gaming, under the provisions 
of the act to restrain gaming, the defendant will not be permitted 
to give in evidence, under the general issue, matter of detence 
arising subsequent to the filing of the plea. 

3. If the bet was made in the name of the plaintiff,‘the fact that others 
were interested with him in the bet, does not make it necessary 
that they should join in the suit. 

4. Where a bet was made with defendant’s agent, who did not disclose 
the fact that he was acting as agent at the time of making the bet, 
the action to recover the money lost was properly brought against 
the defendant. 


























FIRST JUDICIAL DISTRICT. 
Error from the Circuit Court of Cole county. 
Hayden for Plaintiff. 


Ist. The court erred in not sustaining the defendant’s mo- 
tion to quash the original writ. 

2d. The court erred in not permitting the defendant to 
prove that the matter of difference involved in the suit had 
been decided and settled by the arbitrators selected by the 
parties, as proposed to be proved by defendant. 

3d. The court erred in refusing to give the several in- 
structions to the jury as asked for by defendant. 

4th. The court erred in giving the instructions which it 
did give to the jury. ; 

5th. The court erred in overruling the defendant’s mo- 
tion for a new trial. 


Miller for Defendant. 


Ist. The court very properly overruled the defendant's 
motion to quash and dismiss the writ. See Ist vol. Tidd. 
687; Chitty’s Pleadings, p. 279, and 282. 3 Cain’s Rep. 219; 
King v. Shakspeare, 10 East, 83. The misspelling of the 
two names is not material, as they are of the same sound. 

2d. The court very properly sustained plaintiff’s objec- 
tion to the introduction of proof of any arbitration or set- 
tlement between the parties after defendant had pleaded and 
issue joined. See 2 Tidd, p. 900, 2nd notes; 7 Johnson, 194; 
Jackson on Demise: Calden v. Rich, 2 Espenass Rep. 504, 
after plea and issue joined, matter of defence arising sub- 
sequently, must be pleaded, and cannot be given in evidence, 
unless so pleaded. 1 Chitty, 697. 

3d. The court very properly overruled the motion to in- 
struct the jury as asked for by defendant, and did not err in 
instructions given. See 3 Starkie, 1046, and notes. The 
bill of exceptions does not show that there was no other 
proof. Foster and Foster v. Nowlin, 4 vol. Mo. Rep. p. L8. 
Parol proof of the agency of Yount is admissible, and the 
bet was made by Yount, as agent; principal may sue. See 
11 Johnson, Vescher v. Yates, p. 23. Any agreement be- 
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avausT TERM, tween plaintiff and others after bet made, as to a participa- 


Cato 
Vv. 
Hutson. 


tion in the bet, will not prevent plaintiff from recovery. See 
13 Johnson, p. 8S. 

4th. That the court very properly overruled defendant’s 
motion for a new trial. 


Opinion of the Court by Tompkins, Judge. 


Hutson sued Cato in the Circuit Court, where he obtained 
a judgment against him, to reverse which Cato comes into 
this court. 

It appears on the record, that on the return of the writ 
the defendant below moved the court to quash the same, be- 
cause in the declaration the plaintitf called himself Hudson, 
whereas the writ required the defendant to answer Hutson. 
This motion was overruled, and the defendant pleaded and 
went to trial. 

The plaintiff in the Circuit Court gave oral testimony con- 
ducing to prove that he had made a bet of three hundred and 
fifty dollars w.th one Yount, on ahorse race. Healso gave 
evidence to prove that Yount made the bet with the plaintiff 
for and on behalf of Cato, the defendant, in the name of him 
the said Yount. 

It was also proved that about three weeks after the mak- 
ing of the wager by Hutson with Yount, that he admitted, 
as associates, two men, to wit, one Taylor and one Ander- 
son, who deposited their respective portions with the stake- 
holder, but there was no communication on the subject be- 
twixt Yount and these associates of Hutson. The stake- 
holder testified, that Hutson and Yount placed in his hands 
an instrument of writing in these words: “Memorandum of 
a race to be run on the Marion track, on the 13th day of 
May next, in Cole county, Missouri, is this, that Joseph 
Yount agrees to run Cato’s sorrel mare against Issac Hut- 
son’s bay horse, for the sum of three hundred and fifty dol- 
lars, and there is now in the hands of John Scruggs fifty 
do'lars aside, for a forfeit, &c. Given under our hands, &c. 
this llth March, 1837.” Signed by Isaac Hutson and Jo- 
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seph Yount. It was proved that the race was won by 4UeusT Term, 
Yount, and that the stakeholder, by Yount’s direction, paid 


over to Cato the sum of money put into his hands by Hut- 
son and his partners. . 

The plaintiff in error, defendant in the circuit court, of- 
fered to prove that since the filing of the plea in this cause 
the whole matter was submitted to arbitration; and that the 
arbitrators made their award in favor of the plaintiff in 
error. The court excluded this evidence, and the defendant 
excepted. The defendant then prayed the court to give 
the following instructions, viz: 

Ist. If they believed that the said Taylor, Anderson, and 
Hutson, agreed to join their funds together, and that the 
same should be bet by the plaintiff for them, with the de- 
fendant, and that the said plaintiif did bet the same accord- 
ingly, and that the same was won by the said defendant and 
received by him, that then the action should have been 
brought by the said Anderson, Taylor, and Hutson, jointly, 
for the money so won, and that the plaintiff could not reco- 
ver in the present action. 

2nd. If they believed that the bet was made by the plain- 
tiffand Yount, and won by Yount, yet although the money 
might have been paid over to the defendant, the plaintiff 
could not maintain his action against Cato, the defendant, 
for such méney, but must’seek redress against ¥ount, with 
whom the bet was made. 

3d. That the jury ought to disregard all parol evidence 
given in the case as to the person with whom the plaintiff 
made the bet, and be governed, as to their finding, by the 
bond made by Hutson pot Yount, and which had been read 
to them. 

Ath. 1f they believed that the plaintiff bet but one hun- 
dred and twenty-five dollars, then he had no rignt to reco- 
ver more than that sum. 

The circuit court refused to give these instructions, and 
gave the following, viz: 

"Ist. 1f they believed that the plaintiff made the bet of 
three hundred and fifty dollars with the defendant, and after 
having made the bet, the said Taylor and Anderson agreed 
15 
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sven TERM, with him to become associated with him, there being no 


Cato 
Vv. 
Hutson. 


The plain- 


communication between Cato and the said Taylor and An- 
derson, and advanced to the stakeholder, Scruggs, the said 
Taylor, one hundred dollars, and the said Anderson, one 
hundred and twenty-five dollars, part and parcel of the said 
sum of three hundred and fifty dollars, that then the plain- 
tiff had a right to recover of the defendant the whole sum 
of three hundred and fifty dollars. 

Qd. If they believe that the said Yount made the said bet 
for Cato, and was the agent of Cato in making the same, al- 
though it was made in the name of -Yount, it was the bet of 
Cato, and they ought to find accordingly. 

The defendant excepted to the several opinions of the 
circuit court, both in the refusing the instructions asked, and 
in giving those not asked by him. The defendant then moved 
for a new trial, because, 

Ist. The court rejected the evidence offered by the de-. 
fendant of the settkement of the matter litigated by arbi- 
tration. 

2d. The court misinstructed the jury as to the law of the 
case. . . 

3d. The jury found a verdict contrary to the law and evi- 
dence. 

It is assigned for error, 

Ist. That the circuit court refused to quasif the writ in 
this cause on the defendant’s motion. 

2d. That the court refused to permit the defendant to 
prove that the matters in litigation had been settied by arbi- 
tration. 

3d. That the court erred in refusing to give the several 
instructions asked, and also in giving those not asked by the 
defendant. 

The plaintiff in error insists in his argument on each of 
the matters assigned for error. 

The first is that the court committed error ia refusing to 


_ctif'@ame in quash the writ, because the plaintifPs name in the declara- 


the declara- 


tion w writ- 


tion was written Hudson, and in the writ Hutson. It is’ by 


— no means necessary to be here decided what is the correct 


writ ‘Hutson.’ Manner of pronouncing these two letters, in which the name 
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of the plaintiff, as it appears in the declaration first, and in 4vcvs? TERM, 
the writ secondly, appears to differ. It suffices for the pur- vi 7 
pose of deciding this-point according to the rules of law, Cato 
that the popular pronunciation of the two letters, which | 
constitute the alleged difference or variance between the de- 
claration and writ, is, in tle word whether written Hutson 
or Hudson, precisely the same, the word beiag generally 
pronounced Hutson. Itis thought then that the circuit 
court committed no error in overruling the motion to quash 
the writ. 

2d. It is urged in the second place that the court ought to Inan action 
have permitted the plaintiff to prove that after the filing the.) oer Be 


ney W 

plea (which was the general issue) that the whole matter in gaming, - 

litigation had been submitted to arbitration, and that the vibeueek an 

award was in favor of the plaintiff in error, defendant in on eggat 

the circuit court. ° defendant 
To sustain this point, the plaintiffin error relies on the pieced ps 

5th section of: the act of 14th March, 1835, to restrain gam-S'v¢ in evi- 

; : dence under 

ing, page 291 of the digest of 1835. the general 
This section is in these words, viz: Any matter of defence S°4C),mattet 

under this act, may be specially pleaded, or given in evi- arising subse- 

dence under the general issue. Most certainly the legisla- fling pe 

ture have not in this act declared that differences arising be- P!¢?- 

tween gamblers, of the several orders in the community, 

may be submitted to arbitration, and that the award of the 

arbitrators shall be obligatory on the parties; and if such 

had been the declaration of the legislature, the award should 

have been pleaded as made since the last continuance of the 

cause. The circuit court then it seems to me committed no 

error here. 
3d. It is to be observed in the third place that it no where 

appears in evidence that either Anderson or Taylor who 

agreed to become associated with Hutson in the bet which 

he had made with Yount, had any communication either 

with Yount or with Cato, the alleged principal of Yount, on 

the subject of the wager. It does not appear then that the 

plaintiff in error can with any propriety complain that they 

were not co-plaintiffs in the action along with Hutson. The 


words of the act which give the remedy are very compre- 


v. 
Hutson. 


Varianeeheld 
immaterial. 
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aveust TERM, hensive. “Any person who shall lose any money at any 
‘game or gambling devise, may recover the same by action 
Cato of debt.” It might perhaps be correctly decided that, had 
Siac they elected to sue each in his own name, for the money 
respectively deposited with the stakeholder, each might have 
Pim amy maintained his action for his respective share; but they not 
the name of having done: this, seem tacitly to admit the right of Hutsen 
the plaintiff, i fie . eee 
the fact that to sue and recover. And it appears that a recovery under 
et pata these circumstances by Hutson would be a bar to any reco- 
with him in very by them or either of them. It seems then that the 
- a circuit court committed no error in deciding that Hutson 
necessary alone might maintain the action for the whole sum deposit- 
should jon in ed with the stakeholder. It remains then only to be enqui- 
the suit. red under this head whether Cato or Yount ought to have 
been sued by Hutson. 

Had the contract or bet been one which is recognised as 
lawful, or not contrary to the general policy of the law, the 
suit should, after the money was paid over to Cato by 
Yount, or by his order, have been brought against Cato, into 
whose hands the money had been transferred ; and to me it 
appears that there can be no manner of impropriety in suing 
him on this contract, inasmuch as he whose agent in the 
affair Yount was, cannot be regarded as less an offender 

. against the law of the land than Yount, who for him made 
Where’ athe bet. Yount, had he been sued instead of Cato, might 
bet was made : 
with defend. not perhaps have been thought worthy of the favor extend- 
hg Ps gente ed by the courts to an agent in a lawful transaction who had 
disclore the paid over the money to his s-rincipal without notice of the 
fact that he — . . : , et. ‘ 
was acting as plaintiffs intention to sue for money paid by him. But as 
nage Cato has been sued by the plaintifi, and especially as he has 
ing the bet, received the moneyg there seems to be no reason why the 
oe plaintiff below should not maintain his action against him. 
money lost But it was contended in the argument of the cause that the 
was properly , ‘ ve 
brought agreement to run this race being by writing, under the seal 
ageing to’ Of the parties, a covenant, that no parol evidence could be 
: resorted to in order to prove that Cato, and not Yount, was 
_ the principal in the contract. This seems not to be the law. 
In 3 Starkie, p. 1045, it is said that evidence is admissible to 


prove that a deed was executed, or a bill of exchange made 
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at a time different from the date, or that.a party in whose 4U¢USsT TERM, 
name a contract for the sale of goods was made, was but 


the agent of another. This is an action given to recover 
money won at gaming, and in its ehfracter is penal; and 
therefore the defendant, who is ‘supposed to have been act- 
ing contrary to the policy of the law, would not be more 
favored than another principal whose agent had made a con- 
tract for him, the subject matter of which it was not con- 
trary to the policy of the law to contract about. In this, 
then, as it appears to me, the circuit court has coramitted no 
error. 
Being then of opinion that the court gave no erroneous 
instructions and refused none that ought to have been given, 
the motion for a new trial (the overruling of which was also 
assigned for error,) which grew out of the refusal of the 
court to give some instructions, was also in my opinion over- 
ruled correctly. 

For the reasons above given, the judgment of the circuit 
court otight in my opinion to be affirmed. And a majority 
of the court being of that oninion, it is afhrmed. 


GrorceE (a man of color,) v. Roox. 


In an action of trespass, under the statutc, a general verdict will be 
decreed for single damages, unless the contrary appears 


Van Arsdcli for Plaintiff. 


Ist. The court below erred in overruling the motion of 
the plaintiff to treble the damages found by the jury. 


Opinion of the Court by Scott, Judge. 


George instituted an action against Rook, under the sta- 
tute to prevent certain trespasses, and obtained a verdict for 
forty-five dollars, the plaintiff moved the court to treble the 
damages. The court overruled the motion, and entered 


149 


Cato 
Ve 
Hutson. 




























veh tagi i: 





150 SUPREME COURT OF MISSOURI, 


avaustT TERM, judgment for the damages assessed by the jury, per curiam. 

184 * A general verdict will be decreed for single damages, unless 

George the contrary appears. Withington v. Young, 4 vol. Mo. 
wok,  .-564; Cooper v. Maupin, 6 vol. Mo. R. 624; Cross v. U. 
In an action States, 1 Gallison C.C. R. The judgment of the circuit court 

re a is therefore erroneous, and is reversed, and judgment is en- 

enn tered by this court in conformity to this opinion. 

be decreed for single damages, unlessthe contrary appcars. 
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DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI. 
SECOND JUDICIAL DISTRICT, _ 


SEPTEMBER TERM, 1841. 





Suernerp v, Tricac. 


Possession of personal property by the vendor after the sale, or by the 


mortgagor after the mortgage, is not fraudulent per se as against 
creditors and purchasers. It should be left tothe jury to determine, 
from all the circumstances, whether the transaction was bona fide 
-or fraudulent. (The cases of Rocheblane v. Potter, 1 Mo. R. 531; 
Foster v. Wallace, 2 Mo. R. 231; Sibley v. Hood, 3 Mo. R. 290; 
and King v. Baily, 6 Mo. R. 576, so far as they conflict with this 
decision, are overruled ) 


Error to La Fayette Circuit Court. 
Todd &- Wood for Plaintiff. 


Ist. The mortgage from decedent to defendant was void 


in law: 


First, The mortgagor was largely indebted at the time of 


its execution. « . 
Second, The property remained with mortgagor, and ne- 
ver followed the deed. 


Third, It contained a disposition of all his property to 


one creditor. 


Fourth, The defendant’s debt was fictitious, and not real. 


AS 


oe 
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Fifth, There is no excuse or reason for the possession of 
the property not accompanying the deed. 

2d. It became void as to creditors from matters post 
facto: 

First, "The property remained in possession of mortgagor 
from the date of the mortgage to his death, a period of nine 
years. 

* Second, The mortgagor used, sold, and disposed of it, as 
his own property. 

3d. Because the fourth, fifth, sixth, and seventh instruc- 
tions of the plaintiff were not given. 

- 4th. Because the court erred in giving the instructions 
asked for by defendant: 

First, It left with the jury to find as a fact, whether the 
mortgage was in law void. 

Second, It asserted as law to the jury that, a knowledge 
in the plaintiff of its execution, concluded him, as to its le- 
gality. 

Third, that if legally executed in the plaintiff’s knowledge, 
no event or act could subsequently make it void as to the 
plaintiff. be 

Sth. Evidence offered by defendant was illegally ad- 
mitted: 

First, The release purporting to be made by plaintiffand 
defendant jointly, to the deceased, was not proven to be 
executed by them. 

Second, The original was not produced and proven. 

Third, The mortgage from decedent to Thomas Hickman 
was irrelevaat. 

Fourth, Was incompetent, the original was not produ- 
ced, or-its execution proved. 

Fifth, The proceedings by suit of Lamme & Hickman’s 
heirs, against decedent, was trre'evant. 

6th. The court erroneously overruled the new trial : 

First, Verdict was against law. 

Second, Against the weight of evidence. See Foster v. 
Wallace, 2 Mo. R. 25); Hood v. Sibly, 3 Mo. R. 200; King 
v. Bailey, 6 Mo. R. 575; Gooche’s case, Cokes Reps. 61. 
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SECOND JUDICIAL DISTRICT. 
Hayden for Defendant in Error. 


ist. That the mortgage from Stephen to Christopher 
Trigg, was a good and valid mortgage. 

2d. That the possession of the property remaining with 
the mortgagor, does not vitiate and render the mortgage 
fraudulent per se; but that at most it is only evidence of 
fraud. Snyder v. Hitt, 2d Dana, 204; Barrow v. Paxton, 
5 John. 258 ; Bissell v. Hopkins, 3d Cowen R. 188; Cado- 
gan v. Kennet, 1 Coup. 432; U.S. v. Hood, 3d Cranch, $8; 
see also the authorities in 3d Cowen, in note 190, 192, 198; 
Steel v. Brown, 1 Taunt. R. 381. 

3d. Taat the question of fraud in this case is a question of 
fact, and having been found by the jury not to exist in the 
cause, the judgment of the circuit court thereupon in favor 
of defendant ought to stand. 


Opinion of the Court by Tompkins, Judge. 


James Shepherd brought his action of assumpsit in the 
circuit court of Lafayette county, against Christopher Trigg. 
The judgment of that court being given for Trigg, Shep- 
herd brings the cause into this court by writ of error, to re- 
verse the judgment of the circuit court. 

It appears by evidence preserved in the bill of exceptions, 
that Shepherd, the plaintiif, and Trigg, the defendant in the 
circuit court, had become security to Stephen Trigg, the 
father of the defendant, ina note made by them to Jane 
Heard, for the payment of about two hundred and eighty- 
one dollars, Jane Heard afterwards obtained a judgment 
against the makers of this note, and the sheriff of Howard 
county collected on an execution issued on this judgment 
from James Shepherd, the plaintiff in error in this suit, one 
hundred and sixty-nine dollars; the remaining part of the 
judgment on said note, made to said Heard as aforesaid, 
being paid by Christopher Trigg, defendant in error. Ste- 
phen Trigg, the principal in the note on which the above 
mentioned judgment was obtained, in satisfaction of which 
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sert’R term, judgment Shepherd paid the aforesaid sum of $169, died in 





Shepherd 
Vv. 
Trigg. 


the spring of the year of 1836, nearly five years after the 
payment aforesaid by Shepherd, the plaintiff in error, and to 
recover this sum of money paid as aforesaid by him, 
Shepherd commenced this action in the circuit court against 
Christopher Trigg, defendant in error. Stephen Trigg died 
in Saline county, and the administrator testified that he sold 
articles of personal property of the deceased to the amount 
of four hundred dollars, and that various other articles of 
property found at the intestate’s residence, were retained by 
Christopher Trigg, the defendant in error, being claimed 
under a mortgage. Another witness proved, that the same 
articles were always retained in the possession of the intes- 
tate, Stephen Trigg, till his death, and used by him as his 
own; and that after the death of said Stephen, the defend- 
ant in error retained possession of them until they were 
sold by the sheriff to satisfy the mortgage. The amount of 
the sales was about six hundred dollars. The defendant in 
error lived in the family of the deceased. 

The detendant in error then read in evidence two mort- 
gages, both made by Stephen Trigg, the deceased ; the one 
to Christopher Trigg, the defendant in error; the other to 
the said Christopher Trigg and James Shepherd, the plaintiff 
in error. The latter mortgage, i. e. that to the defendant 
and plaintiff in error, was made to secure them the re-pay- 
ment of any money they might be compelled to pay in con- 
sequence of being security as aforesaid for said Stephen 
Trigg, in the note made by them to Jane Heard. This 
mortgage was given for the articles retained and sold as 
aforesaid by the defendant in error, and it recited the first 
mentioned mortgage, which had been made by said Stephen 
Trigg, in his lifetime, to the defendant Christopher Trigg, 
and by this instrument most of the articles which were 
mortgaged to the plaintitf and defendant in error for the 
purpose aforesaid, appeared to have been previously mort- 
gaged to the defendant in error, Christopher Trigg. Evi- 
dence was given to prove that Shepherd, the plaintiff in 
error, was informed from other sources of the fact that 
Christopher Trigg, the defendant in error, had a mortgage 
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of older date for much of the same property which had been s#?*’8 - Tern, 
mortgaged to them, the plaintiff and defendant in error, for 
the purposes aforesaid. Evidence was also given by the Shepherd 
defendant in error to show that this mortgage was given to Trigg. 
secure to him the payment of so much money by him ad- . 
vanced and loaned to the intestate, Stephen Trigg. 

The jury were instructed, on the motion of the defend- 
ant in error, that if they believed that he never did take 
into his possession any property of which Stephen Trigg 
died possessed, other than the property conveyed to him by 
the said Stephen by mortgage, and that the said mortgage 
was not fraudulent, and that the said Shepherd knew of the 
said mortgage at the time he became the security of the said 
Stephen Trigg, then the mere act of Stephen Trigy’s retain- 
ing the possession in pursuance of the terms of the said 
mortgage, does not render said mortgage fraudulent as to 
plaintiffs; and the taking such possession does not make him 
executor of his own wrong. 

Three instructions were asked by the plaintiff, which the 
court refused to give. The substance of these was the re- 
verse of that given in behalf of the defendant. 

The leading cases decided in Missouri on this head, are in 
order of time. proceeding from the latest to the earliest: 








Ist, King v. Baily ; 2d, Sibby v. Hood; 3d, Rocheblave v. 
Potter. In the case of King v. Bailey, the broad ground is 
taken, that if a vendee take a conditional bill of sale of 
goods, and leave them in possession of the vendor, the sale 


will, so far as creditors are concerned, be fraudulent. See 
page 580, of the 6th vol. of Mo. Decisions. In Sibly v. 
Hood, the same ground is taken; see page 290 of the 3d 
vol. of Mo. Decisions. And the case of Rocheblave v. Pot- 
ter, 1 vol. Mo. Dec. page 561, is cited and relied on. The 
facts in the case of Rocheblave v. Potter are these: One } 


Justus Terrill removed to Missouri, and settled in St. Louis 
county in the year 1818, bringing with him a slave, the sub- 
ject matter of that suit. Terrill had also other slaves. In i 

: 


the year 1820, he visited the State of Louisiana, and there, 
on the 15th day of April of that year, executed a bill of sale 
to Potter for that slave and others. Immediate!v after the 
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=rS TERM, execution of this bill of sale, Terrill returned to his resi- 





v. 
Trigg. 


dence in St. Louis county, and there resided until the 10th 


Shepherd day of February, 1821, when he died in the possession of 


the slave in question in that suit, and of the others named 
in the bill of sale; and by his will directed his executors to 
sell and dispose of the slave in question, along with the others 
named in the said bill of sale. The executors of Terrill, in 
pursuance of his will, advertised in one of the newspapers 
of the city of Saint Louis, and sold at public sale the slave 
in question. This slave was purchased by Mrs. Mary Lisa, 
and by her sold to Beebee, who sold to Rocheblave, the 
plaintiff in error, in the case cited. Thus it is seen that, for 
three years next after the sale of this slave in Louisiana to 
Potter, it remained in the possession of the vendor, Terrill, 
in Saint Louis county, when it was sold in pursuance of his 
will, the purchaser being ignorant of the sale to Potter. For 
we are told that the bill of sale made by Terrill to Potter, 
was not recorded in Saint Louis, and that neither Mrs. Lisa, 
Beebee, nor Rocheblave, had any notice oc knowledge until 
after the sale and delivery of the slave to Rocheblave, of the 
existence of that bill of sale; for Potter, during all the in- 
termediate time, had resided in Louisiana, and had never 
taken possession of the slave. The report continues, “many 
other facts were found which this court, in the view they 
take of the subject, need not now consider.” 

The supreme court, on the authority of this case, and also 
on the authority of the case of Wallace v. Foster, 2 Mo. 
Decisions, 231, declared in the case uf Sibly v. Hood the 
law to be, that when the owner of personal property sells it 
to another person, either on a real or feigned consideration, 
and the property is nevertheless left in the possession of the 
vendor, creditors of the vendor are entitled to have such 
property sold to pay their debts. It may, however, be re- 
marked, that in the case of Sibly v. Hood, it was not neces- 
sary to decide this point: for, at page 200 of the 3d vol., it 
seems that it did not appear in that case that Sibly, accord- 
ing to the agreement betwixt him and the holder of the pro- 
perty then in dispute, had any claim or lien on the property. 
In King v. Baily, it was decided that if the vendor be allow- 
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ed to retain possession of property after a conditional sale, s#Pt’R TERM, 
it will he liable to be sold to pay the debts of the vendor. ; 
The courts of the several states of this Union seem of Shepherd 
late much divided in opinion, whether the possession con- Trigg 
tinuing in the vendor is only prima facie evidence of fraud,” p .sossion 
and may be explained; or whether it be absolutely fraud, of personal 
, ere 1-3 sl _ property by 
incapable of being explained. Iam rather inclined to think, the vendor af- 


that where such decisions have been made, that they were iat 
made under the influence of strong feeling, excited by evi- mortgagor af- 
: ‘ . ter the mort- 
dence such as was given in the case of Rocheblave v. Pot- pie, is not 
ter, above cited, otherwise the courts would, in all cases, faudulent 
K ; ‘i es per seas 
permit the purchaser to introduce evidence to explain, if he against ered- 


could, why the possession did not accompany the right of tors 22d pur- 


chasers. It 

property, or in other words, why the purchaser did not should be left 

: : i to the jury to 
claim the possession of the purchased property. pana tg 


In the case of Rocheblave v. Potter,a special verdict was ‘rom all the 
2 circumstan- 

found, and the court declared the law on that verdict. Inces, whether 
Sibly v. Hood, the opinion of the court on the question ane Benoni 
fraud was rather uncalled for, as the case might well have fide or fraudu- 
been decided on other grounds. There remains then, only enc ar 
two cases, i. e. Wallace v. Foster, and King v. Baily, which ooo ‘ 
strongly support the doctrine, that in cases of sale posses- M>. R. 561; 
sion must accompany the right of property in order to ince Sed 
cure the purchaser’s right of property against creditors of 231; Sibly v. 
the vendor. I am inclined to believe that the better course ge Fo pe 
would be in all cases to permit the purchaser to show cause OMe R BIE 
why he left the vendor in possession of the property, even so fer as they 
when there was an absolute sale. But the defendant in error enagendlieg 
in this cause claims to have the right to the property here are overru- 
under a mortgage deed where the possession of the intestate 
is consistent with the claim of the defendant in error. For 
much better reason, then, 1am inclined to believe that the 
defendant in error ought to be aliowed to prove that his 
claim to the property mortgaged was fair, and consequently 
that the instruction given by the circuit court at his instance 
was correct, and that the circuit court committed no error 
in refusing the instructions asked by tae plaintiff in error. 

It is the opinion of all the court that the judgment of the 
circuit court oughi to be aliirmed, aad itis accordingly 
aflirmed. 
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SUPREME COURT OF MISSOURI, 


Strong v. Mator. 


In an action under the act concerning ‘forcible entry and detainer,”’ 
evidence concerning the ‘right of property’’ to the land in con- 
troversy is inadmissible. 


Appeal from the Circuit Court of Platte County. 
S. L. Leonard for Appellant. 


Ist. The court erred in giving the instructions asked by 
the piaintiff, for the following reasons, upon the supposition 
of facts contained in the plaintiff’s instructions, the jury 
are required to find for the plaintiff, which is erroneous— 
because, 

First, They are not required to find to be the fact : 

First, That the plaintiff was in possession at the time of 
the entry of the defendant ; 

Second, That the defendant entered upon the premises 
contrary to the will of the plaintiff ; 

Third, That the plaintiff was entitled to the possession of 
the premises at the time of the institution of the suit; 

Fourth, That the defendant continued in the possession 
of the premises contrary to the will of plaintiff, from de- 
fendant’s entry up to the time of the institution of the suit ; 
for itis necessary for the plaintiff to recover to establish 
each of the four preceding things. See sec. 2d and sec 18th, 
act of Forcible Entry and Detainer, Digest of 1835. 

2d. This is only a possessory action, and the title cannot 
be inquired into. NSeesec. [8S and sec. 25, action of Forcible 
Entry and Detainer, Digest 1835. But the instruction is 
erroneous, because it treats of the title of pre-emption rights 
exclusively. 

3d. The evidence shows the defendant tu have been in 
the actual possession, under a pre-emption right, under the 
act of congress, approved June Ist, 1840; see the act. 
There is no pretence that he had parted with his right to 
the possession in any way; which being the case, he canuot 
be moved, even though the plaintiff had a higher title in 
this form of action, it being merely a possessory action. 

4th. The instruction is not warranted by the testimony. 
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SECOND JUDICIAL DISTRICT, 


The testimony shows that the plaintiff put Moore into pos- ~— 
session; and Moore, after having right to the possession 


more than a year, put the defendant into possession for a 
valuable consideration, without notice of any claim of said 
Moore, (for no notice was proved, and none can be presu- 
med,) so that there can be no pretence of a forcible entry 
by the defendant, as to the plaintiff. 

But upon the hypothesis that this is a mere trial of the 
strength of pre-emption rights, then the instruction is erro- 
neous; because, 

Sth. The evidence shows the defendant to hold a pre- 
emption under the act of June Ist, 1840; and the plaintiff, 
to recover, must show a right under the act of June 22d, 
1838; but he cannot, because, 

First, He did not reside on the land from February 22d, 
1838S, to June 22d, 1838 ; 

Second, He was not the owner of the improvements du- 
ring the same period, the right being in his son. He cannot 
recover under the act of June 22d, 1838, as amended by the 
act of June Ist, 1840, if he so held, because at the same 
time a right was vested in the defendant, that a right was 
vested in the plaintiff. But he cannot so hold, because, 

First, He was not the owner of the improvements, and 
consequently, not holding in his own right, during the four 
months next preceding June 22d, 1838. 

Second, To hold by cultivation, the cultivation must cover 
the same period required for residence, but the cultivation 
commenced in April or May, and did not extend back to 
February 22, 1838; nor did the tenant reside on the land 
the four months. See pre-emption laws, June 22d, 1838, 
and June Ist, 1840. 

Qd. The court erred in refusing the instructions asked 
by defendant; because, 

First, The plaintiff put Moore in possession, and Moore 
put the defendant in possession through a purchase for a 
valuable consideration without notice, (for no notice is pro- 
ven, and in the absence of proof the presumption is for de- 
fendant,) and therefore the defendant cannot be guilty of a 
forcible entry and detainer. But upon the hypothesis that 


Stone 


Vv. 
Malot, 
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SUPREME COURT OF MISSOURI, 


sept’r teRM, the jury might find for the detainer alone, then the plaintiff 





Stone 


Vv. 
Malot. 


should have given the defendant notice to quit. See sec. 3d, 


act Forcible Entry and Detainer, Digest 1835, and conse- 
quently the court should have given the Ist, 2d, and 8th in- 
structions asked by defendant. 

Second, In refusing the 3d, 4th, 5th, 6th, 7th, and 9th in- 
structions asked by defendant for reasons assigned under 
the 3d and Sth clause hereinbefore contained. 


W. T. Wood for Appellee. 


The appellee will insist that there is no bill of exceptions 
copied in the record, embodying either the evidence or in- 
structions given to the jury, and that this court cannot in. 
quire into the errors as assigned, supposed to be based on 
the evidence and instructions given by the court. See pa- 
pers of record, 6 vol. Mo. Reps. page 253, sec. semi-annual 
part. 

But if the court should be of opinion that the papers, 
purpoiting to be the evidence and instructions copied in the 
transcript, are properly saved by bill of exceptions, then the 
appellee will insist, that there was no error in giving the in- 
structions asked by the appellee, and no error in refusing the 
instructions asked by the appellant. 

The appellee also insists, that this court ought not to re- 
verse the judgment in this case, for errors in giving or re- 
fusing instructions to the jury on the trial, as the appellant 
made no motion to set aside the verdict and for a new trial. 
On this point see Thompson v. Child, 6 Mo. Reports, 162; 
Montgomery v. Farrar, 2d vol. Mo. Rep. 189; Brun v. Du- 
may, 2d vol. Mo. Rep. 125; Davidson v. Peck, 4th vol. Mo. 
Rep. 455; Polk v. The State, 4th vol. 544. See also Ist vol. 
Ky. Dig. 728, 732, 731, 739; Sth Little, 186; Humphrey v. 
Jones, 3d Monroe, 262; Swartzwelder v. U.S. Bank, 199 
Marshall; 3 Little, 395, Wall v. Nelson; Childs v. Stephens, 
3d Marshall, 347; Brumfield v. Reynolds, 4th Bibb, 426 ; 
Tilley v. Moore, Monroe 51. 
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SECOND JUDICIAL DISTRICT. 161 
Opinion of the Court by Tompkins, Judge. a 





This is an action of forcible entry and detainer commen- Stone 
ced by Malot before a justice of the peace, against Stone. Maiot. 
Malot got a judgment against Stone before the justice, and 
Stone appealed to the circuit court, where judgment being 
given against him, hé appealed to this court. After the 
judgment of the circuit court, appears this entry: “The 
defendant files his bill of exceptions, which is signed, sealed 
and made part of the court.” There is no signature of the 
judge after those words, nor is there any thing preceding 
them, betwixt them and the judgment of the circuit court. 

The only thing like a bill of exceptions is an entry on the 
record in these words: ‘* Be it remembered, that on the 
trial of the above forcible entry and detainer, the defendant 
offered to prove that the right of property to all the im- 
provements in controversy, from the 22d of February, 1838, 
to the 22d June of that year, did not, during al! said period 
of four months, reside in the plaintifl, but resided in William 
Malot, a minor son of the plaintiff, which was excluded by 
the court, to which the defendant excepts, and prays that it 
may be signed and sealed and made a part of the record;” 
then the name of the judge is subscribed with his official 
character. 

The 25th section of the act concerning forcible entry and ap cigs 
detainer, provides that the estate or merits of the the title concerning 
shall in no wise be inquired into, in any complaint which try and dew” 
shall be exhibited by virtue of this act. No injury, then, scl 
was done to the defendant by excluding this testimony, but cerning the 
on the contrary, the circuit court did no more than its duty, “ee + oe 


perty’’ to the 


when it excluded the testimony. land in con- 
: : . troversy 1s In- 
The judgment of the circuit court must then be affirmed. admissible. 
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SEPT'R TERM, D Vv. : 
1841. avis v. Woop 
‘ 1. The 2d section of 6th article of the act relating to Justices’ Courts, 
os (R. C. 1835, p. 362,) prescribing the manner of taking confessions 
Wood. of judgments, relates to confessions taken where there is no pro- 
cess. 


2. The 19th section of 5th article of the constitution, and the 10th sce. 
tion of the 2d article of the act relating to Justices’ Courts, direct 
ing that all writs and process shall run in the name of the ‘State 
of Missouri,’’ are merely directory, and neither expressly makes 
void a writ not in conformity with its provisions. If the defendant 
appears and answers to the action, any defect in the writ, in this 
respect, will be cured. (Charless v. Marney, 1 Mo. R. 537; Fowler 
v. Walton, 4 Mo. R. 27; Little v. Little, 5 Mo. R. 227; Overruled on 
this point.) 

3. The 14th section of the act relating to executions, (R. C. 1835, p. 255,) 
exempts from execution the. necessary tools and implements of trade 
of any mechanic, only whilst carrying on histrade. If a mechanic 
conceives the design of absconding, and ceases the prosecution of 
his trade, the moment he leaves his trade, his tools und imple.nents 
become subject to execution. 

4. A. delivered the key of his housc to B., not with the view to put the 
former in possession of the house, but only of tho property therein 
contained. Held that B. had not such a possession as would ena- 
ble him to naintain trespass for broaking and entering the house. 


Error to Circuit Court of Saline county. 
Todd for Plaintiff. 


Ist. That there was no judgment in one of the cases in 
the transcript of judgment offered. It contains a statement 
of debt and interest and costs; and the entry is “the de- 
fendant appeared and acknowledged that the above is just.” 

2d. The transcripts show no written confession of judg- 
ment signed by the party, and is void by statute. See Di- 
gest. 

3d. The executions purporting to issue thereon, do not 
run in the name of the State, and are void. The caption of 
each is “State of Missouri, County of Saline, ss. to wit: To 
the Constable, &c.” 

4th. The law is, that the tools of a mechanic are exempt 
from levy by execution, the owner may lawfully sell them, 
although executions are in the hands of the officer. 

Sth. The instructions of the defendant misled the jury, 
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SECOND JUDICIAL DISTRICT. 


and were not predicated on any evidence, for the officer did 8=7’R -TERm, 


not require the tresspass, and did not perform it himself, and 
it was not done in aid of the officer. 





163 


Davis 


6th. The instruction of defendant is erroneous—that any Wood 


lien existed in favor of the executions, before levy. See Mo. 
Digest, 362, 32, 258, 256, 337, 318, 319; Mo. Rep. 1 vol. 
537; Fowler v. Watson, vol. 4th, 27. 


Winston for Defendant. 


Ist. That the implements of trade and tools of Harlow 
were under the circumstances of the case liable to the lien 
of the exectitions in the hands of the constable, at the time 
they were sold to the plaintiff. 

2d. That the defendant was justifiable in breaking into 
the house. 


Opinion of the Court by Scott, Judge. 


The plaintiff brouglit an action of trespass guare clausum 


fregit, against the defendant for breaking and entering his 


close, and taking away his goods. The defendant pleaded 
not guilty and justification, alleging that he acted as agent 
of one Thomas Duncan, who had obtained two judgments 
against one Harlow, on which executions were issued and 
delivered to the constable. That the said Harlow had goods 
locked up in the house in the declaration mentioned, and 
that the plaintiff was requested to open the door of the 
house, that the executions might be levied, which he refused 
to do; and that therefore the said defendant by the com- 
mandment, and in aid and assistance of the constable, open- 
ed the door of the house, and thereupon the constable enter- 
ed and seized the goods. 

It appears from the evidence preserved in the cause, that, 
the defendant, as agent for Thos. Duncan, obtained two 
judgments and executions against one Harlow. Harlow 
was a wheelwright. A short time before the levy of the exe- 
cutions, he went to the plaintifis in the night, and told them 
he was indebted to them, and that he was about to leave the 
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serr’k TERM, neighborhood, that he would deliver them the key of his 
shop, that they might have the property left in it to pay 

~~ Davis themselves, and the key was delivered. Harlow left the 
neighborhood that night clandestinely, and has not been 
since heard of. He carried on his trade until he absconded. 
The goods were locked up in the shop he had occupied 
and consisted mostly of the implements of his trade, That 
shortly after Harlow absconded, the defendant, with the 
constable, came to the plaintiffs and demanded of them the 
key of Harlow’s shop, in order that he might get the goods 
in it to satisfy the executions. The plaintiffs refused to de- 
liver the key, alleging that the house was in their possession, 
and that they owned the goods, having purchased them of 
Harlow. The constable then declined breaking open the 
door, but told the defendant if he would open the door, he 
would levy on the goods-found in the house. The defend- 
ant then forcibly raised the door off the hinges, and then the 
constable entered, and seized the property and sold it. Upon 
the trial, the plaintiffs submitted to a nonsuit, and after- 
wards moved to set it aside for the misdirection of the judge, 
and because improper evidence was admitted. The judg- 
ment offered in evidence, after stating the names of the 
parties, and the proceedings on thesummons, runs thus, “the 
defendant appeared and acknowledged that the above is just 
on the day of trial ; also, 814 cents for justice’s costs. Gi- 
ven under my hand, &c.” The plaintiff's counsel contends 
that the above is not such a confession as is required by the 
The 2d sec. Statute. The act concerning justices’ courts, article second, 
of 6th art. of section four, says : Suits may be instituted before a justice, 


the act rela. 


ting to justi-either by the voluntary appearance and agreement of the 
ces’ courts, : = : , 
(R. C. 1835, Parties, or by process. The second section of the sixth ar- 


p. 362,) pre- 4) bi aki sons . 
pais coe ticle, prescribing the mode of taking confessions of judg 


manner of ta- ments, relates to confessions taken where there is no process. 


— ‘ 
— of judg. In this case there was process, and the party appeared on 


v. 
Wood. 


ments,relates the day of trial, and acknowledged the justice of the demand. 
to confessions ; ‘ A 

taken where if he had apjeared and said nothing, or had refused to ap- 
there isno pear, the demand being liquidated, judgment would have 
been rendered against him. An -express acknowledgment 


of the justice of the debt must have as much weight as a 


process. 
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SECOND JUDICIAL DISTRICT. 165 


refusal to answer it. It is also objected that there was no SEPT’R TERM, 
judgment entered on the confession. This court in the case — 
of Rutherford v. Winn, 3d vol. Mo. Reps. says, It will give Davis 
the effect of a judgment to the verdict of a jury, so soonas)  woia 

it is entered on the docket of the justice. This principle is 

applicable to the question under consideration. The coun- ce pm 


sel for the plaintifls also objected to the admission of the of the consti- 
. a - ‘ a ‘i tution, and 
executions in evidence, because they did not run in the name tye 10th sce. 


of the State. It may well be questioned whether that! the 2dart. 
of the act re- 


clause which directs that writs and process shall run in the lating to jus- 

: a oe A tices’ courts, 
name of the State, as it also requires all writs to be tested dineeting that 
by the clerk, is not applicable alone to writs issued from the all writs and 


F . -_ process shall 
higher courts and courts having aclerk. But however this Phy, in the 


may be, the statute concerning writs directs that those ema- — on 
4 A . . ‘State o Is- 
nating from justices’ courts shall run in the name of the souri,’ are 


\ rar ead saatneni : merelydircct- 
State. In our government, jurisdiction is conferred by the ay, eek ae 


constitution, and on the superior and inferior courts; and ther express- 
. : ly makes void 
writs are only part of the machinery employed by courts,’ writ not in 
for the exercise of the jurisdiction with which they are in- percent 
‘ puaee= : f With its pro- 
vested It is not perceived how a writ wanting a constitu- visions. If the 
tional requisite is more defective than a writ wanting a sta- pence ae. 
tutory one. The constitution as well as the statute is merely swers to the 
° . ti an 
directory, and neither the one nor the other expressly makes Gefect'in. sho 
void a writ not in conformity to its provisions ; and if it be writ, i vr 
. AE See ‘ ie ka respect, Wi 
said the justice is sworn to support the constitution, so too be cured.— 
= a es ae - rayn. (Charless _v. 
he is sw orn to observe the laws prescribed for the gov ern- Mirney, 1M. 
ment of his official conduct. If the court has jurisdiction R. 537 ; Fow- 
, tes enblect sor ene ee ler v. Watson 
of the subject matter, any irregularity or error in the pro-4 Mo. R. £7; 


cess will not make the officer, nor those acting under him, Little v. Lit- 


tle, 5 Mo. R. 
ae daca £27. Overrul- 
Notwitstanding the error, it is a justification. Miller v. °4.07 *' 


point. 
Brown, 3d vol. Mo. Rep. 127. The judge on the trial in- i 


structed the jury, that if they believed from the evidence, 
that the property was Hariow’s, and that it was in his pos- 
session whilst the execution was in the hands of the officer 
unsatisfied, then the execution was a lien upon the property, 
and Harlow could not defeat the claim of the plaintiff in the 
execution by a sale of the same. That the implements of 
trade and necessary tools of any mechanic whilst carrying 
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-“— TERM, on his trade, are exempt from execution, but if a mechanic 
"__ conceives the design of absconding, and ceases the prosecu- 

Davis tion of his trade, the moment he leaves his trade his tools 
Wood. 2nd implements become subject to the lien of an unsatisfied 

; execution of an officer. The jury was farther directed that 
wae nt they must believe from the evidence, that the possession of 


lating to ex-the house was in the plaintiffs, to enable them to recover. 
ecutions, (R. ,,,. sings ee 
C. 1835, page Without determining whether an execution in the hands of 


— exempts a constable is a lien on the property of the defendant in the 
rom execu- 


tion the ne- writ, before an actuallevy of the same, it is the opinion of 
my ga the court, that the last instruction to the jury was correct; 


ments of — and from the evidence preserved in the bill of exceptions, it 
trade of any wwe . 
mechanic, on- does not appear that the plaintiffs had possession of the 


Ae am on Ouse, the forcible breaking aud entering of which they com- 
his trade. Ifplain. The delivery of the key of the house was not made 
a mechanic __: = : f _: : 

conceives the With a view to put them in possession of it, but of the pro- 


design of ab- perty therein contained. There is no evidence that the 
sconding, and rh 
ceases the _ Plaintiffs were possessed of the house, nor do they proveany 


prosecution title to it, which if the house was vacant might have drawn 
of his trade, 


the moment to it the possession, and the taking and converting the pro- 
wi his berty being laid in the declaration as a mere aggravation, 
tools and im- by their failure to prove a right to maintain trespass for 


l ts be- ‘ : wae : 
Senetiahiaet breaking and entering the house, which is the gist of the ac- 


” = tion, the whole action fails, and they cannot recover in res- 
ed the key of pect of matter laid in aggravation. See Starkie, 814. 
his house to nia ; 

B. not with Judgment affirmed. 

the view to put the former in possession of the house, but only of the property therein 
contained.—Held that B. had not such a possession as would enable him to maintain 
trespass for breaking and entering the house. 





Kincaiw v. Logue. 


Where one is in possession of a part of a tract of land, the whole of 
which is his own property, the possession of a part is the possession 
of the whole. Otherwise where he is a mere trespasser, in which 
case his possession would be bounded by hie actual occupancy. 
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Appeal from the Circuit Court of Platte county. vcrn TER, 
Stuart & Miller for Plaintiffs. oe aa 

Ist. An entry upon the possession of another (with or Lage. 


without title) without his consent, is in contemplation of law 
a forcible entry. 4 Bibb, 389, 426; 3 Marsh. 347. 

2d. That from the evidence in this case, the plaintiff, Kin- 
caid, had such possession of the land mentioned in the com- 
plaint, as would entitle him to maintain the action of forcible 
entry and detainer, and that the court erred in refusing him 
a new trial. 

3d. That the possession of land is not limited, in contem- 
plation of law, to such part as may be in actual cultivation, 
or has been appropriated by the person in possession to his 
own use, by labor or improvement thereon, but such posses- 
sion extends to the boundaries of the tract upon which he 
has hisimprovement. 4 Bibb, 389 and 426; 3 Marsh. 347; 
3 Lit. 398; 1 Monroe, 52; Boyce v. Blake, 2 Dana, 12. 

4th. That if Kincaid had possession of the land, no mat- 
ter with what intention he took possession, the defendant 
could not lawfully forcibly enter upon and detain the same 
from him. 

5th. That the court erred in overruling the plaintiff's mo- 
tion for a new trial, and in arrest of judgment. 


Burnett for Defendant. 


Ist. The court did not err in giving the instructions given 
to the jury. 


Qd. The court committed no error in refusing the in§truc- | 


tions offered by the plaintiff. 
3d. The court committed no error in refusing to grant 
a new trial. 


Opinion of the Court by Tompkins, Judge. 


Kincaid commenced his action for forcible entry and de- 
tainer against Logue, before a justice of the peace, and re- 
moved the cause by writ of certiorari to the circuit court ol 
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SUPREME COURT OF MISSOURI, 


-— term. Platte county. In that court a verdict was found, and judg- 


Kincaid 


v. 
Loguc. 


~ 


ment given for the defendant, and to reverse this judgment 
the plaintiff appeals to this court. 

The bill of exceptions shuws, that about the vear, 1837, 
Kincaid, plaintiff and appellant in this cause, claimed the 
exclusive possession of the land in his complaint to the jus- 
tice mentioned, abvut eighty acres ; that he had bought an 
improvement made on it by one Brooks: that along with 
this land the plaintiff, in the fall of the year 1837, had in- 
closed about two hundred and forty acres of land, with the 
worm of a fence, and a fence built on said worm; that in 
some places said fence was three or four rails high, in others 
two, and in others one rail high; that there were gaps in 
said fence in several places ; that several public roads ran 
through said land enclosed as aforesaid ; that the plaintiff, 
Kincaid said his object was by the enclosure to make pas- 
tures ; and to keep off intruders ; that the defendant enter- 
ed into this land after said enclosure was made, without the 
consent of the plaintiff; that all the land claimed by Kin- 
ca.d belonged to the United States; that within this land 
enclosed by Kincaid, and claimed in this suit, Kincaid had 
built a cabin, and that Logue had also built a cabin within 
such enclosure ; that Logue’s cabin was situated about three 
or four hundred yards from that of Kincaid; that Kincaid 
cut timber on said land, and did other acts by which he ma- 
nifested his claim to the right of possession of the land ; 
that the worm of said fence was made of logs and poles, in 
many places of unequal lengths and sizes, some ten and 
others twenty feet long. 

A witness on the part of the defendant stated that the 
fence was as represented by the plaintiff's witnesses, except 
thafin some places there was no rail on the worm, and that 
the worm was so stretched that it would be difficult to 
make a fence stand on it without propping. 

The_plaintiff prayed the court tu give the jury these in- 
structions, viz: 

Ist. If they find that the defendant took possession of a 
part of the quarter. section in the name of the whole, it 
amounts to a “possession of the whole by him. 
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Mxong. If Min find the plaintiff did any act or work on the *£??’ "h TERM, 
land in fencing, or otherwise, with the intention to fake the 
possession of the quarter section, the intention governs the Kincaid 
_possession, and they must in that event find for the plaintiff. 7 
These instructions were refused. Several other instruc- 


Logue. 


wi tions-of the same import were asked and refused... These 
. instructions required the court to tell the jury generally that 
" if they found that the plaintiff exercised the rights of own- 
a ership by cutting timber, making rails, &c. laying the worm 
" of a fence, &c., with the intention to take possession of the 
" land to his own use, and to the exclusion of others ; in such : J 
m case they must find for the plaintiff. All these instructions 
i the court refused to give. The court, on motion of the 
* plaintiff, gave this among other instructions: lf they find 
F, the plaintiff had laid the worm ofa fence entirely around the 
“ land in controversy, and that the plaintiff enclosed within 
“i said fence lands on which the plaintiff was entitled to pre- 
m emption, and also other public lands, and had put up a fence, “4 
7 from one to four rails high around a_ part of the said land, 
d and was preparing to raise said fence, up to, and at the time e 
d the defendant entered, and that the defendant did enter into 
“ said field or enclosure, as charged in the complaint, they 
x must find for the plaintiff. 
d The court of its own accord instructed the jury that if 
" they believed from the evidence, that the plaintiff had a set- 
, tlement or field on the public land in the complaint mention- ° 
n ed, and was in the possession of the same at the time of the e 
d alleged forcible entry and detainer, and that the defendant 
entered therecn, contrary to the will of the plaintiff, they 
“ must find for the plaintiff. , » 
\t Other instructions were given and refused. To wri e 
it them out, would be to repeat the same thing in other Ww 
0 On these instructions, the jury found for the defeniatt— _ 
When a man is in possession of part of a tract oft-land, Wain 
jo the whole of which is his own property, the possession of ai » possession 
part is the possession of the whole. But when a man is in —_ va 
possession of land to which he has no title, and#on which the while of 
t he is a mere trespasser, the court is liberal indeed that gives hi eee ' 
a right of ~~ against other wrofydpirage such quan- the pogo 
© 
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? 
“ TERM, tity of land as he can conveniently cultivate and occupy for 
pasturage. The history of this worm, and the rails put on 
Kincaid it, (for it deserves not the name of a fence,) is given mostly 
kage by plaintiff's own witnesses, and he must be good natured to 
excess who can read it, and believe that Kincaid honestly 
the possession designed to enclose that ground for pasturage. But he de- 


Otherwise, clares, according to the statement of Jones, his own witness, 
where he isa 


‘mere tres. that his intention in enclosing. said land, was to make pas- 


passer, in ture, and keep off intruders. Who could be a more noto- 
which case 


his possession rious intruder than himself? who claims the right to possess 

a by and occupy the land of the United States, because he had 

his actual oc-cut down timber for several years on such land, without 

— any visible object but to make this worm of a fence, on 
which even a child ten vears old might know a fence could 
not be built to confine horses or cattle. 

The jury found very correctly, as it seems to.me, that the 
defendant was not guilty as charged. There was in my 
opinion abundance of evidence to warrant the finding, and 
the court, in my opinion, committed uo error, either in re- 
fusing a new trial, or in giving or refusing instructions. Its 
judgment ought then in my opinion to be affirmed, and that 
being the opinion of all the court, it is affirmed. 


“ Stoane v Moore. 


In an action under the statute concerning ‘‘forcible entry and detainer,” 
aby a settleron the lands of the U.S., against one who had settled 
on an unenclosed part of the tract in controversy, bare possession, 
without any right of pre-emption, will not bring the plaintiff with- 
Fe the provisions of the 29th section of the act. 


Appeal from the Platte Circuit Court. 


if : » Miller § Wood for Appellant. 


* The instructions as given by the court below assume the 
ground that the proceedings by forcible entry and detainer, 
fy cannot be sugtaimed-to recover the possession of unenclosed 
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public land, and this seéms to be the only point presented by =8 > aa 


the record, for the decision of this court. 

That forcible entry and detainer can be maintained in 
such case, see Revised Statutes of Mo. page 281, sections 28 
and 29, on that page. See also, Matlox v. Helen, 5 Little, 
186; Wall v. Nelson, 3 do 395; Chiles v. Stephens, 3 Mar- 
shall, 345-7; Brumfield v. Reynolds, 4 Bibb, 3888; Young v. 
Rurge, 1 Little, 226, Beauchamp v. Morris, 4 Bibb, 312, 
Carpenter v. Shepherd, ibid, 501; Van Horne and others v. 
Telley, 1 Monroe, 51; 4 Bibb, 424; 2 J. J. Marshall, 385; 
4 Bibb, 563; Thomas v. Harrow, 1 Mar. 61 and 189; 2J. J. 
Marshall, 257; Bank of Kentucky v. McWilliams, 1 Marsh. 
347; Calk v. Sim’s heirs. 3 do. 615; 1 do. 375; Kendall v. 
Slaughter, 3 do. 99; Bowman v. Bartlett, 5 Little’s Rep. 
210; Smith v. Morrow, 3 do. Rep. 20. The cases here re- 
ferred to fully sustain these positions, that, in the proceed- 
ing by complaint for forcible entry and detainer, nothing is 
in issue but the naked fact of possession. That although 
deeds are permitted to be introduced as evidence, it is only 
to show the boundary and extent of possession, but not to 
show right. That there may be such a possession in fact of 
unimproved and unenclosed land as will enable the posses- 
sor to maintain the writ of forcible entry and detainer 
against those who invade it. 

That the actual residence upon a part of a tract claiming 
the whole, is a possession of the unenclosed part. That it 
is the intention which governs the extent of possession, and 
this without reference to the right or title of the party so 
intending to claim. 


Burnett for Appellee. 


Ist. That the court committed no error in refusing ‘Ain- 
structions of the plaintiff. 

2d. That the court did not err in giving the instructions 
given to the jury. 

3d. That the court did not err in overruling plaintiffs mo- 
tion for a new trial. 

The possession to sustain this action mast beactual, 1 Ky, 


Statutes, 731-2 1 Hawkins, 508, 5, 46; 3 Chitty’s C. L., 
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serr’n term, 1136, note C.; 1 Russell, 246-7, top, cited in note; 11 Wen- 
* dall, 158; must be definite as to boundary, 1 Marshall, 28, 
Sloane 106, 208; must be quiet and peaceable, 3 Chitty’s C. L., 

Ms 1134, note B. 


Moore. 





Opinion of the Court by Tompkins, Judge. 


Willam Sloane sued James Moore in an action of forcible 
entry and detainer, and before any judgment therein, re- 
moved the cause by writ of certiorari into the circuit court 
of Platte county. Judgment being there given against him, 
he appealed to this court. On the trial of the cause, it was 
in evidence, that some time in the latter part of the year 
1838, Sloane, the plaintiff, built a cabin on the land in con- 
troversy, and removed with his family into it, and has ever 
since resided there. That in the spring or summer of the 
year following, the defendant Moore built in the neighbor- 
hood, and within two hundred and fifty yards from the plain- 
tiffs improvement, a cabin, and moved into it, and has ever 
since occupied it. That according to the surveys made, a 
quarter section will include Moore’s house, if Sloane’s 
house be made the centre. 

The plaintiff below, appellant here, moved for a new trial 

Inan action 20d instructions. 
genoa It is contended that by the 29th section of the act con- 
ing ** forcible cerning forcible entries and detainers, the piaintiff is entitled 
ora to bring this action against any person who settles so near 
settler on the him, that his house would be covered by a quarter section 
a7 sel of land, of which the plaintiffs house is the centre. Where 
one who had no legal survey has been made at the time of settlement the 
unenclosed act does give this right to one who is entitled to a right of 
part of the nre.emption. It is not pretended that there was any act 


tract in con- 


troversy, bare of congress by which Sloane, when he made this settlement, 
possession , . . ‘ . 
without any Was entitled to a pre-emption; and it would be a curious 


tn, pre, thing for a court of law, to decide in anticipation of such a 

not bring the law, (which may never be passed,) what such court could 
gegen decide by authority of the statuie only. This case is like 
-sionsaof the the case of Kincaid v. Logue, decided at this term. The 
— 
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same instructions which the judge gave in that case, apply 5=?7’" TERM, 

to this, except that the jury are not in this case embarrassed ‘ 

with a pretended fence... Jones 
The court, in my opinion, instructed the jury very well ¢,. + cere 

having instructed them as in the case of Kincaid v. Logue, 

and the jury had abundance of evidence too to warrant their 

finding in pursuance of the instructions given. The judg- 

ment is therefore affirmed. 


+ 





Joxves v. Cox and others. 


- 1. Where the summons varies from the declaration the court may per- 

r mit the former to be amended, and it is no ground for a continuance. 
A variance between the declaration and the writ cannot be taken 
advantage of, ona motion to quash. 

2. More than one note or bond may be set out ina petition in debt. The 

- several bonds or notes may be considered as several counts. 


Appeal from the Circuit Court of Benton County. 
, English for Appellant.  @ 


j The defendant below, and appellant in this court, con- 
tends that the court below erred: 
Ist. In granting permission to the plaintiffs to amend the 


1 writ of summons, by inserting the name of the third piaintiff 
. therein, after the writ of summons had been set aside by 
y the court. 

. 2d. In ordering the defendant to plead at the return term, 
, after such an amendment being made. 

f 3d. In giving judgment upon the demurrer for the plain- 
t tiff instead of for the defendant. 

Winston for Appellee. 


Ist. That the court below committed no error in permit- 
ting the plaintiffs to amend their writ. See Rev. Code, 468. 
2d. That the petition is not defective either in form or 
substance. 
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al t- aa Opinion of the Court by Scott, Judge. 


Jones The defendants in error brought suit by petition in debt 
Cox & dthere. against the plaintiff in error, and obtained judgment. It 
appears that the petition commenced by stating that the 

plaintiffs were the legai owners of two notes against the de- 

fendant, and then set out two notes and concluded in the 

usual form. The summons sued out on the petition omitted 

the name of one of the plaintiffs. At the return term of 

the writ, the plaintiff in error moved to set aside the writ 

for the variance between it and the petition; which motion 

was sustained, and the court immediately thereafter gave 

the defendants in error leave to amend their writ by insert- 

ing the name omitted; to which the plaintiff in error ob- 

jected. The plaintiff in error then demurred specially to 

the petition, assigning as a cause for the demurrer, that the 

petition was double, in this, that it contained two causes of 

action in one and the samecount. The demurrer was over- 

ruled, and judgment for the defendants in error, from which 

they have appealed to this court. The errors complained of 

are: the granting of leave to amend the writ, and the over- 

ruling of the demurrer. If a variance between the declara- 

Where the tion and writ can be taken advantage of at all, it is not seen 
Sons i. on what principle a party can avail himself of it by a motion 


ries from the 


cece to quash; according to our practice the declaration is filed 
permit the before the writ issues; and the declaration being the foun- 
eS oat dation of the writ, and accompanying it, the party would 
it is noground look to it in order to ascertain the nature of the demand 
a against him, and by whom it was instituted. A variance 


riance be- between it and the summons cannot mislead him. As to 
tween the de- Sake ; . 

claration and the objection that the court set aside the writ, and then gave 
ne ag leave to amend, this was irregular, as it appears that the 
advantage of court the same instant gave the party leave toamend. The 


to quash Proper construction of the act of the court must be, that 
the motion to set aside was overruled, and leave given to 
amend. This is the legal effect of it. For the leave to 
amend impliedly set aside the order quashing the writ, and 
as the plaintiff in error was present, and objected at the 


time, he cannot complain of any surprise or injury occa- 
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te 


sioned by quashing the writ, and afterwards giving leave to sxrT’R Txxm, 
amend it. The court properly gave leave to the party to ; 
amend, and asthe amendment was of sucha nature asto Jones 
produce no surprise to the plaintiff in error, he was not en- ¢,. « thers. 
titled toacontinuance. As to the objection that there were ini ie 
two notes set out in the petition, it is not perceived on what one note or 
principle it is based. Several counts on different bonds may egliny 4 . 
be joined in the same declaration in an action of debt; 1 petition in 
Saunders, 288 ; and in a petition in debt, the several ee oe 
or notes may be considered as several counts. or notes may 


. b idered 
Let the judgment be affirmed. oa 


counts. 


CaniFAX v. CuapMan & WA5LLS. 


1. If the jury, in the trial of the right of property at the instance of 
the constable, find a verdict, the authority of the constable, in re- 
lation to the trial of the right of property, is at an end; and a sub- 
sequent finding by a jury, in another trial, contrary to the first 
finding, is no indemnity to the constable. 

2. In trespass all are principals, and those who direct a trespass, or as- 
sent to a trespass for their benefit after it is done, are equally liable 
with those who actually commit it. 


Appeal from the Circuit Court of Green County. 
Phelps for Appellant. 


The court erred in giving the instruction : 

Ist. Because the plaintiff had proved himself the owner 
of the property; that Wills took, and by the “command of 
Chapman, sold it. Chapman commanded the trespass to be 
done, and therefore is liable, whether he bought the proper- 
ty ornot. 1 Ch. Pl. 181. 

2d. The trial of the right of property the two last times 
was illegal. A verdict between the parties is conclusive as 
to that matter. Phil. Ev. 123; ibid 236; Felter v. Mill- 
mer, 2d J. R. 181. In the case cited from Johnston, there 
was a verdict for defendant, but no judgment. In another 
suit between the same parties for the same cause of action, 
this verdict was held to be a bar. 









































. > ove 


= 


| ee 
ta 


.- . 


er" 





& 


* 


ry a 
176 SUPREME COURT OF MISSOURI, 


seet’r TeERé, 3d, Admitting the last trial to have been proper, still it 
was no justification to the defendant Chapman. The trial 
Canifax v. of the right of property by a constable, is a creature of the 
—— © statute, the verdict can justify the officer only, and not the 
plaintiff in the execution. Little v. Seymour, 6 M.R. 166. 


Winston for Appellees. 


Ist. Whether Chapman’s leaving the property mortgaged 
in the hands of the mortgagor, did not render the mortgage 
fraudulent and void against creditors ? 

2d. Could there be two trials of the right of property be- 
tween the same parties? 

3d. Did the court err in giving the instruction 7 


Opinion of the Court by Scott, Judge. 


Canifax sued Chapman and Wills in trespass for taking 
and converting his goods, plea not guilty, and verdict and 
judgment for the defendants. Wills was constable and had 
an execution against one Smith, in favor of Chapman, who di- 
rected him to levy on the goodsin the declaration mentioned. 
Upon a claim being interposed by Canifax to the goods, 
the constable summoned a jury to try the right of property 

Sin tee the goods between Smith and Canifax, and the jury found 
the jury, 2 : 
in the trial of the goods to be the property of Canifax. The right of pro- 


the right of . . ; : ’ 
seunanty at. Petty to the goods was again tried, and a like verdict was 
the instance rendered ; there was a third trial, and the jury found the 
of the consta- 


ble, find aTight of property to the goods in Smith. On the trial the 


verdict, the court instructed the jury that unless they believed the de- 
authority of : = 


theconstable, fendant Chapman purchased the property sold by the de- 
a ‘«fendant Wills, or some part of it, they must find for the 
the right offendants. This instruction was excepted to, and the giving 
ee coke it is the error assigned. After the constable had once ob- 


subsequent tained a verdict in a trial of the right of property to the 
finding by a : : : : : ; 5 
jury, in ano- goods, his authority in relation to the trial of the right of 


ose property, was functus officio, and a subsequent finding by 


the first find- the jury that the property was Smiths, contrary to the first 
ing, is n . ° ° ° ° ' e 
r beta finding, was no indemnity to him. In trespass all are prin- 


the constable. 
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cipals, and those who direct a trespass, or assent to a tres-SEPT’R TERM, 
pass for their benefit after it is done, are equally liable to - 
the action with those who actually commit it. Theinstruc-¢,nitas vy. 
tion was clearly wrong. Chapman & 
Let the judgment be reversed. — 


In trespass all are princijvals, and those who direct a trespass, or assent to a tres” 
pass for their benefit after it is done, are equally liable with those who actually com- 
mit it. 





THe Strate v. SHOEMAKER. 


1. Indictment for forgery in the second degree, under the 2ist sect. of 
4th article of the act concerning crimes and punishments. Thejury 
found the defendant guilty, ‘in manner and form as charged in the 
within indictment: Held, that as under this indictment the de- 
fendant could not be convicted of any inferior degrce of forgery, it 
was unnecessary for the jury to specify in thcir verdict of what de- 
gree of the offence they found the defendant guilty. 

2. The 14th sect. of the 9th art. of the act concerning crimes and pun- 
ishments, (R. C. 1835, p. 214,) providing, that the jury may find the 
defendant guilty of any degree of the offence inferior to that char- 
ged in the indictment, docs not change, in this respect, the rule of 
the common law, that the allegations and proof must correspond. 
If such inferior degree be included in the allegations in the indict- 
ment, then the statute applies; otherwise when the inferior degree 
is not so included, and isof a totally dissimilar nature from that 
charged in the indictment. 

3. The indictment charged the counterfeit coin to be in imitation, &c., 
of coin, &c., of ** the State or Missouri,’’ “‘ called a Mexican dol. 
lar.”? Held: that the indictment was defective, as the words ‘State 
of Missouri’? were contradictory and repugnant to the subsequent 
part of the description, and being descriptive of a material part of 
the offence, could not be rejected as surplusage. 

4. The 7th seci. of the 4th art. of the act concerning crimesand punish- 
ments, (R. C. 1835, p. 184,) providing, that, ‘* Every person who 
shal! counterfeit,4c. any goldor silver coin, at the time current within 
this State, by law or usage,” &c., means that the genuine coin must 
be current in this State, at the time the counterfeit is made. If 
the genuine coin should, after the counterfeit has been made, go out 
of circulation, the attempt to pass the counterfeit would still be an 
offence under the 2ist sect. of said article. 


19 
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SEPT’R TERM, 


The State 


v. 
Shoemaker. 


SUPREME COURT OF MISSOURI, 
Error to the Circuit Court of Jackson County. 
Young, Circuit Attorney. 


The first and second counts, it is believed, are defective; 
but it is contended that the third count is good; if so, the 
court should have given judgment against the defendant. 
See Ist Chit. Cr. Law, page 205, and 522, side paging ; the 
People v. Curling, Ist John. Rep. 320. Authorities cited to 
sustain the indictment: Revised Statutes of Mo. 1835, sect. 
7, p. 184, and sec. 21, p. 187; Chit. Cr. Law, 238-9, side 
paging; Hildebrand v. The State, 4th semi annual part, 5th 
vol. Mo. Reps. 550; Arch. Crim. Plead. 55-56. 


French & Sawyer for Defendant. 


Ist. That it is not alleged in either the first. or second 
counts, that the counterfeit coin were uttered and passed as 
true. See Statute Crimes and Punishments, art. 4th, sec. 21. 

2d. Because the second count alleges that the counterfeit 
coin passed was in imitation of a piece of silver current in 
this State, omitting the word coin. See Statute Crimes and 
Punishments, art. 4th sec. 7, and same art. sec. 21. 

3d. Because there is no venue laid to the allegation of the 
fact, that the counterfeit coin passed was made in imitation 
of coin current in this State. 

4th. Because it is not alleged in said third count, that the 
counterfeit coin passed, was in imitation and similitude of 
any coin current in this State at the time the same was 
passed. 

5th. Because the jury have not found of what degree of 
forgery the defendant is guilty. Practice in criminal cases, 
art. 7th, sec. Ist. 

6th. Because it is not alleged in said third count, that the 
coin passed was made and counterfeited in imitation of a 
piece of money and coin of the State of Missouri. 


Opinion of the Court by Napton, Judge. 


Joseph Shoemaker was indicted by the grand jury of 
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Jackson county for forgery. The indictment contains three S=?™'2 TERM, 
counts, all framed upon the 21st section of the 4th article of 

the act concerning crimes and their punishment; the two The State 
first counts, containing a charge of passing as true counter- gpoomaker. 
feit money; and the third count for attempting to pass coun- 

terfeit money. The two first counts are abandoned as de- 

fective ; and the verdict of the jury being only on the third 

count, it is necessary only to state the substance of the last 

count. That count charged, that the defendant on, Xc., at, 

&c., one piece of false and counterfeit money and silver 

coin, made and counterfeited in imitation and similitude of 

a piece of good, legal, and current money and silver coin of 

this State, called a Mexican dollar, of the value of one dol- 

lar, at that time current within this State by law and usage, 

and in actual use and circulation within this State, then 

and there, feloniously, did offer and attempt to pass, utter 

and publish as true, to one B, P. Franklin, with intent then 

and there him the said Franklin to defraud, he the said de- 

fendant at the time when he so offered and attempted to 

pass as true said false and counterfeit money and silver 

coin; then and there well knowing the same to he false and 
counterfeit, against the form, &c. 

Upon this indictment the defendant was tried and the ju-  jgictment 
ry found him guilty “in manner and form as charged in the for forgery in 
algae . : cs - the second 
indictment, and assessed his punishment to imprisonment in degree, under 
the Penitentiary for seven years.” The defendant moved the 2!st sect. 
to arrest the judgment because of defects in the indictment, the act con- 
which motion was sustained by the court, and the court, ¢:"ins 


crimes and 


upon the evidence given, ordered the defendant into the cus- 5 ast 
° e ° ryioun 
tody of the sheriff to await the further prosecution of the i 


offence. The circuit attorney excepted to the opinion of silty, “in 
. manner and 


the court in staying the judgment, and brought the record form as char- 


; : ; ged in the 
to this court by writ of error. Ocenia 


The defendant in error relies upon two grounds to main- ment :” Held, 
S ane : s : R : that as under 
tain the opinion of the circuit court in arresting the judg- this indict- 


ment; material defects in the indictment, and a defective emt the de- 

5 “ Z ree _ _ fendant could 
verdict. I will first examine the objections to the verdict. not be con- 

The 14th section of the 9th article of the act concerning moi pd 


crimes and punishments, provides, that upon an indictment gree of forge- 
ry, it Was un- 
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sert’e teu, for any offence, consisting of different degrees, as prescribed 


by this act, the jury may find the accused not guilty. of the 
The State offence charged in the indictment, and may find him guilty 
‘of any degree of such offence, inferior to that charged in 
necessary for the indictment, cr of an attempt to commit such offence.” 


ey. to The first section of the 7th article further provides, that 
ee atta: upon the trial of any indictment for any offence, where by 


of what de-Jaw there may be conviction of different degrees of such of- 
gree of the 


offence they fence, the jury, if they convict the defendant, shali specify 
on sages in their verdict of what degree of ‘the offence they find the 
ty. defendant guilty.” 

PE ay _ The proper construction of these sections, was incident- 


Sth art. of the ally noticed by this court in the case of Watson (5 Mo. R. 
act concern- 


ing crimes & P- 497; ) in the case of Mallison, (6 Mo. R. p. 399;) and in 


Pee. 1835-0 Plummer’s case, (6 Mo. Rep. 240.) 1t was held by the court 
214,) provi. in those cases, though the point was only collaterally before 
er mny them, that the fourteenth section could not have been in- 
find the de- tended to dispense with the rules of the common law, and I 


oe ott al may add, of common justice, that the allegation and proofs 


gree of themyst correspond. If the inferior degree of offence, of 
offence infe- 





v. 
Shoemaker. 


rior to that Which the party is convicted, be included in the allegations — 


ela of the indictment, a conviction of such inferior degree is 
. does not consistent with established principles. Butif the other of- 
change, in 


this respect, fence be of a totally dissimilar nature, and no count in the 


the rule of indictment contains any description of the inferior offence 
the common . 


law, that the proved, no judgment could be given against the defendant 


ems” upon such proof. If, for example, the indictment charges a 


ee age forgery in the second degree, which our statute declares to 
such inie- . . 7 . . . ° 
rior degrec be CONSISt In counterfeiting coin, or in passing or attempting to 


included in pass such coin, the defendant cannot be legally convicted of 
the allega- i) 


tions in theforgery in the third degree, which consists in making false 


indictment, i eile al . 
then the sta CDtries in books with fraudulent intent, &c. 


tute applics; In this case the jury found the defendant guilty in manner 
otherwise, A aia a ie 
when the in-and form as charged in the indictment. The indictment 


a ,{c8ree charged the crime of forgery in the second degree. An ex- 
eluded, andisamination of the other degrees of that offence, specified in 
cee the statute, inferior to the second degree, makes it apparent 


ture fromthat that the defendant could not, under this indictment, have 
chargedin the ° . . . . 
indictment. been found guilty of any inferior degree of forgery; it 
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was, therefore, perfectly unnecessary for the jury to speci- — 
fy, of what degree of forgery they found the defendant” 
guilty. The allegations of the indictment, described the The State 
second degree of forgery alone, and finding these allegations 
true, they necessarily found him guilty of the second degree 
of forgery. The assessment of the punishment is also con- 
sistent with such finding. The verdict of the jury was 
therefore legal, and no cause for arresting the judgment. 
Two objections have been taken to this indictment. It is iii 
first objected, that the money charged to have been counter- men: chirged 
feited, was in imitation and similitude of a “ piece of good . Bsa 
legal and current meney and silver coin of the State ofin imitation, 
Missouri.” The objection is technical, but it has not the a < bag 


less force on-this account, in a criminal case, where the St»te of Mis- 


Vv. 
Shoemaker. 


oul, ae 


exftan - 


courts are bound to see even the technicalities of the lawed a 
° : : . dollar.”’ Held: 
- TAYrAS 66 
complied with. It is plain that the words “ of the State a aha oe 
Missouri,” cannot be rejected as surylusage, they being a dictment was 
d ee f ied : | — - b _.... defective, as 
escription of a material part of the offence. The €XPFeS- the words 
sion is contradictory and repugnant to the subsequent part ‘‘Stateof Mis- 
a ee . . souri, were 
of the description, where the prosecutor describes the coin contradictory 
as a Mexican dollar, current within this State by law and *°Grerus 
usage. If these contradictory and repugnant expressions subsequent 


did not enter into the substance of the offence, they might ription. Ona 
be rejected as surplusage. 1 Chitty Cr. Law, 238. Or — 
the prosecutor, after describing the coin counterfeited, as a terial part of 
Mexican dollar, current within this State, had pursued his nth aa i 
description by representing the same as a silver coin of the rejected as 
State of Missouri, the latter expression might have been ™Pinstee 
rejected as inconsistent with, and repugnant to the former 
averment ; but where the objectionable words are not con- 
contradicted by any thing which goes before, but are really 
irreconcileable with some subsequent allegation, they cannot 
be thus rendered neutral. 1 Chitty Cr. Law, 238. 

If the expression “current coin of this State,” was even 
ambiguous, and capabie of tivo meanings, this court is 
bound to take that meaning which would support the in- 
dictment, and not that which would defeat it; but a court 
is not at liberty arbitrarily to give a meaning to words in- 
consistent with the habits and understanding of mankind. 


the offence,# 
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sert’n TERM, If the coin had been described as current coin of Great Bri- 
tain, or current coin of France or Mexico, but one meaning 
The State could have been applied to such expressions. And though, 
itis true, that with a previous knowledge that this State 
cannot, so long as our present form of government contin- 
ues, coin money, a doubt might arise as to the meaning of 
“current coin of this State,” yet that doubt is raised not 
by any ambiguity in the phrase itself, but from a knowledge 
that no such coin, taking the expression in its ordinary ac- 
ceptation, can exist. This objection, taking itin any 
point of view, then, must be fatal; though it is much to be 
regretted that niceties should be allowed to impede the ad- 
ministration of justice. 


v. 
Shoemaker. 


sec, 


art.dictment for the same offence, it is proper that an opinion 
i ag °°" should be expressed on the second objection stated in the 


crimesand motion in arrest. It is urged, that the words “ at the time 
punishments, 


(R. C.1835, p. current within this State by law and usage,” are not laid 
= oo with a venue, but refer to the time when the counterfeit coin 
3 


“‘everyperson Was made, and not to the time when it was passed as true, 


menor or attempted to be passed as true. The seventh section of 


any gold or the 4th article, declares every person guilty of forgery in 
silver coin, a ‘ 


the time cur- the second degree, who counterfeits any gold or silver coin, 


rent within ° Py ~ " 
thie State by at the time current within the State, by law or usage. By 


lawor usage,” this it is clearly to be understood that the genuine coin 


i. 7 As the defendant in error is held to bail under another in- 
of 


@means that 


the genuine Must be current in this State, at the time the counterfeit is 


coin — be made. The 2lst section then declares every person guilty 
curren in 
this State, at of the same offence, who passes as true, or attempts to pass 


the time the a; true, any counterfeit of any gold or silver coin, the coun- 
counterfeit is 


made. If the terfeiting of which is declared forgery in the 7th section. 


enuine coi . : ‘ ce gate . . 
Enould, after Lhe time when the genuine coin must be in circulation, is 


the counter- then referred to the time when the counterfeit coin is made, 
feit has been : rs 

made, go out and not to the time when it is passed, or attempted to be 
of circulat’n, passed. If the genuine coin should, after the counterfeit 
the attempt” ; . 

to pass thecoin has been made, go out of circulation, the attempt to 
counterfeit ye pass the counterfeit would still be an offence under the 2st 
- ase section. The indictment is good, therefore, in this respect; 

er e s . ‘ ° . 
sec. of said ar the time mentioned referring to the time when the counter- 


ticle. feit coin was made and not when it was passed. 
Judgment affirmed. 
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Jounston v. Tue Stare. 841. 








Under our statute, a felony is an offence for which a party, on convic- 
tion, may be imprisoned in the penitentiary, and not where, on con- v. 
viction, he must be so imprisoned. The State. 


Johnston 


Appeal from the Circuit Court of Benton county. 


Winston for Appellant. 


Ist. As the indictment against the defendant was for a 
felony, it was error to give a judgment against him for a 
misdemeanor. 

2d. There was error in permitting evidence of two as- . 
saults to be given to the jury, when the defendant was only é the! er 
charged with one. 


Opinion of the Court by Napton, Judge. 


The appellant was indicted by the grand jury of Benton 
county, for a felonious assault. The indictment was framed 
under the 35th section of the second article of the act con- 
cerning crimes and punishments. The jury found the de- - = 
fendant guilty, and assessed as his punishment a fine of fifty 
dollars, and twenty-seven days imprisonment in the county 
jail. 

It appears from the bill of exceptions, that the appellant 
had an altercation with one Hughes, and struck the said 
Hughes with a stick of timber, and a fight ensued between * 
the said appellant and Hughes, during which several blows ; 
on the head were inflicted by Johnston with the stick afore- ~~ 
said. After the parties were separated, it was further proved 
by the prosecutor, that Johnston immediately seized an axe, 

, andattempted to strike Hughes, but was prevented. This last 

| testimony was objected to by defendant. Motions fora 

new trial and in arrest of judgment were made, but over- x 
ruled by the court. 

The error assigned in this court is, that the indictment 
was for a felony, and the judgment against appellant was Under our 


| fora misdemeanor. This is a mistake originating, I suppose, *t#tute, & fe- 
lony is an of- 


| Row. 


} “a 





hs 
2 
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errt’s tern, in a misunderstanding of the definition of the word felony: 
by our statute. A felony under our act, is an offence for' 


Johnston Which the party may be imprisoned in the penitentiary. The’ 
We . ‘ » ~ P 4 . Ph 4 . 7 

The State. legislature have wisely left it to the discretion of the jury, 

in many offences to inflict the punishment of imprisonment 

— we in the penitentiary, or fine and imprisonment in a county 

enonaviction, jail; and the offence charged in this indictment is one of 

toned in thothem. Though this discretion is given to the juries, they 
ety s are still felonies. ; 
notwhere 7 : P : suas 

onconviction, The circuit court committed no error in permitting the 

tees *° witnesses to describe the whole altercation between appel- 

lant and Hughes. The bill of exceptions shows clearly that 


when the combatants were separated, the appellant imme- 


ee wv * diately raised an axe at Hughes. It was a continuous trans- 


action, and as such, the whole of it properly went to the 
jury. Judgment affirmed. 


Mippieton v. Atkins, and others. 


e Petition in debt cannot be maintained where an averment is necessary 


to show the right of action: but if an averment is made where it 
is wholly unnecessary, it may be rejected as surplusage. 


Error to the Platte Circuit Court: 
Wood for Plaintiff. 


Ist. That the general statement of the petition, that the 
plaintiff is the legal owner of a note against the defendants, 
Joseph Atkins and John A. White, &c., includes an aver- 
ment, that Joseph Atkins and John A..White made the 
note. by the name and description of “Atkins & White.” 

2d. That if the averment in the petition was unnecessary, 
it can only be regarded as surplusage, and may be rejected. 

3d. That the action by petition in debt may be maintain- 
ed on any note or bond for the direct payment of money, with- 
out any condition, collateral or alternative, of which the plain- 
tiff is legal owner. 


i \ 
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4th. That this form of action may be maintained by or sePt’R TERM, 


against partners. Lee & Remington v. Hunt & Paddock, 


6 vol. Mo. Rep. 163; Curle v. McNutt, 6 vol. Mo. Rep. 495; "Middleton 


Curle v. Pettis, 6 vol. Mo. Rep. 497; 4 Monroe, 526; John- 
ston v. Ellison; Rochester v. Trotter, 4 Bibb; Kinsman v. 
Castleman & Co., 1 Monroe, 210. 


Baldwin for Defendants. 


The decision of the court below in sustaining the demur- 
rer, was correct, and the petition, in ‘his case, was defect- 
ive, because of the averment contained therein, that the note 
was made and executed by Joseph Atkins and John A. 
White, under the name and style of Atkins & White. 

The principle, that no averments are allowable in this form 
of action, is so well established by the decision of this and 
the court of Kentucky, upon the subject, that it is unneces- 
sary to refer specially to thein. 


Opinion of the Court by Tompkins, Judge. 


Middleton sued the defendants by petition in debt. The 
petition is in these words, viz: “ Reuben Middleton, the 
plaintiff, states that he is the legal owner of a note against 
the defendants, Joseph Atkins, John A. White, Mark Mc- 
Causland, and Mathew M. Hughes, to the following effect : 
One day after date, we promise to pay George W. Burnett 
& Co., sixteen hundred and seventy dollars and fifty-nine 
cents, With ten per cent. interest thereon from this date until 
paid. Value received. 26th March, 1841. 

Arxins & Wuhrer, 

Mark McCavsuanp, 

Matrew M. Hueues. 
And the said plaintiff avers. that the said Joseph Atkins and 
John A. White, by the name and description of Atkins and 
White, made, executed, and delivered the said note, to wit, 
at the county of Platte aforesaid, on which is the following 
assignment : Pay to Reuben Middleton, 


Grorce W. Brrxerr & Co 
20 


Atkins 


ee 
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cere pre By virtue of which the plaintiff has become the proprietor* 


&c.” 
Middleton The defendants demurred to this petition, and judgment 
park being given for them on the demurrer in the circuit court, 
Atkins. 


the plaintiff brings up the cause on writ of error. The 
case of Wood and others v. Hunt and Paddock, shows that 
in the opinion of this court the averment made in this 
cause was useless. It was the unanimous opinion of the 
court that the statement in the petition, that the plaintiffs 
‘are the legal owners of the note or bond, includes the aver- 
ment that the note set out was executed to the plaintiffs by 

the partnership name. 
Petition in In two cases it was decided by this court that petition in 
debt cannot debt cannot be maintained on any instrument of writing if 


bemaintained : : ; 
where an an averment be necessary to show the right of action. These 
t i ‘i : 

aaaey to two cases are Curle v. McNutt, and Curle v. Pettis. Both 
show the _ cases are decided on the authority of the Kentucky courts. 
right of ac- i é by . 

tion: but ifOur law being borrowed from Kentucky, we consider the 
an averment Be eee 2 e > oie 

“ln nen decisions of the courts of that state as of the highest autho- 
it is wholly rity. The first case above mentioned was a suit on a note 


naaee be te without a date, the second was a suit on a note for a sum of 

a sur- money for the hire of a negro, for cluthing and returning 
the said negro on the expiration of the term. In the one 
case it became necessary to aver when the note was made, 
in the other, to aver that the clothing was not furnished, and 
the negro not returned, in case of neglect to do either; and 
it was the opinion of the Kentucky courts, that the holder 
of such a note as the last, could not sue on part of a contract 
viz: for the money alone; so he could not sue either on that 
note or the first mentioned note in the statutory action, in 
each it being necessary to make an averment. 

The averment here made, it has been shown, is mere sur- 
plusage, that may be expunged without any injury to the 
rest of the-matter in the petition, and therefore it does not 
vitiate it; it does notalter the character of the instrument 
sued on. It is the character of the instrument which de- 
termines the right of the plaintiff to use this form of action; 
and he cannot then lose this right, because he has negligent- 
ly inserted this idle averment in the petition. 
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The judgment of the circuit court ought, in my opinion, szrT’n TERM, 


to be reversed, for the reasons above given; and the other 
members of the court concurring in the opinion that the 
circuit court committed error in sustaining the demurrer, 
its judgment is reversed, and the cause will be remanded for 
further proceedings therein. 


Harvey v. REN¥FRo. 


The statute does not require that a ‘*Petition in debt” should be signed 
by the plaintiff or his attorney : and if it did, the court might per- 
mit the plaintiff or his attorney to sign the petition at the return 
term, and such permission would be no ground for a continuance. 


Appeal from the Circuit Court of Grundy county. 
Ewing for A ppellant. 


Ist. The circuit court erred, in refusing a continuance to 
defendant upon his motion therefor, after plaintiffs amend- 
ment. See Revised Statutes, p. 458, 3d art.. 5th and 6th 
sections. 

2d. That the party himself, or a licensed attorney alone, 
has a right to sign any pleading or proceeding. Rev. Sta- 
tutes, page 45S, secs. 5 and 6. 

3d. The petition was no declaration at all until properly 
signed by the party or his attorney. 


Slack for Appellee. 


Ist. That the petition in debt was in the first instance well 
and sufficiently signed. 

2d. That the amendment was immaterial, and would not 
entitle the defendant to a continuance. 

3d. That it is not required by the statute that a petition 
in debt should be signed by the plaintiff or his attorney. 





Harvey 
v. 
Renfro. 


oy 


_ 
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SEeT'R TERM, Opinion of the Court by Scott, Judge. 
1841. . ' , 








saad John Renfro brought a petition in debt against Harvey. 
Renfro. The petition was signed John Renfro, by William Renfro, 
agent, and at the return term of the writ, Renfro obtained 
leave of the court to have the petition signed by his attor- 
ney. Harvey then asked for a continuance, that he might 
have time till the next term to plead to the petition of Ren- 
The statute fro. This motion was overruled, and a plea was filed, and 


does not re- tac wW oe oe - : 
saitetint 6 the parties went to trial, and a verdict and judgment were 
“petition in obtained by Renfro. Harvey then appealed to this court, 
debt’’ should : oes spe 

be signed by 2nd complains of the refusal of the circuit court to grant 


the plaintiff him a continuance after allowing Renfro to amend his peti- 
or his attor- 


ney. and iftion. The act for the speedy recovery of debts does not re- 


ang might Wire that the petition in debt should be signed by the plain- 


or 0 ad tiff or his attorney : and if it did, the court properly allowed 
ainti or 
7 attorney the amendment. It was not an amendment of a character 


to sign the , ie F 
saitiniakine * produce any surprise to Harvey, and therefore the con- 


return term, tinuance was properly refused. Let the judgment be 


and such per- 
missionwould @ffirmed. 


be no ground 
for a contin- 
uance. 


Granr v. Winn and others. 


in stating the date of a promissory note it must be truly stated, and if 
the note bears no date, it may be alleged to have been made at any 
day ; andin thatcase, the words *‘bearing date,”’ or ‘‘dated,”’ being 
descriptive words, must be omitted. 


Appeal trom the Clay Circuit Court. 


Dontphan & Burnett for Appellants. 


Ist. That the court erred in permitting the article of agree- 
ment to be read in evidence. 

2d. That the court erred in overruiing the motion of 
Grant, to set aside the finding of the court sitting as a jury, 
and grant a new trial. 
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3d. That the agreement was variant from the one set out °*?™® 1 


in the declaration. See 4 Starkie, 1598-9 ; 1589 Ist Chit- 
ty’s Pleadings. 


Wood for Appellee. 


Ist. That there is no material variance between the writ- 
ing as declared on, and the writing as given in evidence, the 
substance of the allegation being that the appellant promised 
to pay on the 25th Dec. 1840. See Bell and Craig v. Scott, 
3d vol. Mo. Rep. 212; Martin v. Miller. 3d vol. Mo. Reps. 
135. 

2d. That profert having been made, there ought to have 
been a dem urrer, and too late on the trial. 

3d. The whole record shows the finding and judgment to 
have been right, and this court will not disturb it. 

4th. The bill of exceptions only shows that the appellant 
objected to the introduction of the agreement, and does not 
show exception saved ; objection and exception are not the 
same. 


Opinion of the Court by Napton, Judge. 


The appellee sued Grant in assumpsit, upon a promissory 
note for $62 50. The declaration averred, that on the 25th 
day of August, 1840, at, &c., defendant made his certain 
agreement in writing, dated the day and year aforesaid, and 
thereby then and there promised to pay, &c. Upon the 
trial, the plaintiff offered in evidence a note, answering to 
the description of the declaration, except that it bore no date 
at ali. The defendant below objected to the note, but the 
court allowed it to go to the jury. ‘There wasa verdict and 
judgment for plaintiff, motion for a new trial by defendant, 
and exceptions duly saved. 

In stating the date of a promissory note, it must be truly 


189 


TERM, 


Grant 


v. 
Winn. 


In stating the 


stated ; and if the note bears no date, it may be alleged to date of a pro 


have been made at any day ; and in that case, the words 


missory note 
it must be 


“bearing date,” or “dated,” being descriptive words, must truly stated, 


and if the 


be omitted. 1 Chitty’s Plead., 255. It is the opmion of pote bears no 











Neidio. Detain 
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mat: TERM, this court that it was error to allow this note to go to the 
*__ jury. 
Grant Judgment reversed and cause remanded. 
¥, 
Winn. 
date, it may be alleged to have been made at any day ; and in thit case, the words 
‘“‘bearing date,” or ‘* dated,”’ being descriptive words, must be omitted. 


Hawkins v. THE Sratr. 


i. In prosecutions fer felonies, the omission of the similiter will not 
vitiate the proceedings. 

2. On the trial of an indictment against a white person, the State may 
give in evidence a conversation between the accused and a negro, in 
relation to the offence charged, when the conversation on the part 
of the negro is merely given in evidence as an inducement, and in 
illustration of what was said by the white person. But this conver- 
sation must be proved by a white person, and not by the negro. 

3. It is well scttled that confessions induced by the flattery of hope, or 
terror of punishment, are not admissible in evidence. But a mere 
observation to the accused, by the person who had her in custody, 
‘*that in the long run it would be better for her to tell the truth 
about the matter, and not any lics,’* was held not to bring within 
the above rule, a confession made by the accused afterwards, in a 
conversation With a third person. 


Appeal from the Circuit Court of Jackson county. 
Young, Circuit Attorney. 


- Itis believed that the only question worthy of the con- 
sideration of this court, is whether the court erred in per- 
mitting the confessions of the appellant to go to the jury. 
To show that the court committed no error, see 2d Starkie’s 
Evidence, page 2, and notes thereto; Arch. Cr. Plea. page 
116 & 117. 


Opinion of the Court by Scott, Judge. 


Rebecca Hawkins was indicted, tried and sentenced to 
imprisonment in the penitentiary for mingling poison with 
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the food and drink of her husband. From the judgment of s#Pt’R TERM. 
the circuit court she appealed to this court, and now assigns ‘ 
for error, that there was no issue joined in the cause; and Hawkins, 


* eq] } - . 1 = Vv. 
the admission of improper evidence on the trial The State. 
In prosecutions for felonies, the omission of the szmiliter 
=f ENO ee Ree ey ae > Ag In prosseu- 
will not vitiate the proceedings. Chitty’s Cr. Law, 482. 4.0.5 for felo. 


The question as to the legality of the evidence arises from nies,the omis- 


; ‘ 3 sicn of the si- 
the following facts: A witness stated that he was required militer — will 


by the sheriff to assist in arresting a negro woman, accused on ae 
with others of poisoning Hawkins; that the said negro wo- ings. 
man was arrested and taken to the house of Daniel King, 
where they found the plaintiff in error, who had been ar- 
rested at the burial of her husband, and taken to the house 

of the said King. When the witness and sheriff, with the 
negro woman, reached the house of King, the plaintiff in 
error thus accosted the negro woman: “ Mary, do you say 

1 know any thing about this matter?” Mary answered yes, 

we all know about it; I shall have to die, and lam not 
going to tellany more lies about it. The plaintiff ia error 
denied all knowledge of the matter. The witness, sheriff, 
plaintiff inerror, and negro woman, then went over to the 
house of the sheriff; while on their way thither, the plain- 

tiff in error said she knew nothing about the poisoning of 
Hawkins. The witness stated that just before they reached 

the house of the sheriif, he said to the plaintiff in error, that 

it would be better in the long run to tell the truth about this 
matter, and not any lies, but did not give her any reason 
why it would be better todo so. The plaintitfin error made 

no answer to this. Some five, ten, or fifteen minutes after 
this, and when they were all at the sheriff's house, the 
plaintiff in error said to the negro woman, Mary, you have 
ruined us all: Mary replied, dont say Ihave, Mistress. The 
piaintiff in error then observed, well, we have ruined our- 
selves. The negro woman. continuing her conversation, 
remarked, Mistress, vou know you sent Garster for the 
poison, and that you sent Ned to Garsters for it, and when 

it came, you told me to put some into a cup and bring it to 
you; I did so, and you poured some coflee in the cup on it; 
plaintiff in error said yes, but my heart failed me, and I did 
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SEPT’R TERM, not then give it to him, but threw it owt; but in conse- 
‘quence of seme ill treatment during the succeeding night, 


Hawkins she said the next morning she told Mary to put some more 
The ai of that stuff in a cup, and bring it to her, and she would try 
and give it to him: that Mary brought the cup with the 
} oison in a little coffee; she took the cup and poured more 
coffee into it, and gave it to Hawkins to drink at breakfeast. 
Hawkins took the cup and drank its contents, and after- 
wards went out horse hunting, and returned home com- 
plaining that he had been sick. The poison used was rats- 
bane. 

It is contended that the court erred in permitting what 
FP sing oy the negro said to be given in evidence. ‘That negroes can- 
ment against not testify against white persons is clear; but this rule can- 

a white per- : : : 
son, the State not be carried so far as to exclude the conversation of a ne- 
— in gro with a white person, when the conversation on the part 
conversation Of the negro is merely given in evidence as an inducement 
eee and in illustration of what was said by the white person. 


negro, inrela- If the conversation of the negro had been proved by her- 
tion to the of- . ° : 1 . 
fence charged Self, then it would clearly have been illegal. Here the state 


a con- nroved by competent witnesses that certain remarks were 
versation on . “7 ° . 

the part of made to the plaintitf in error in order to show what her 
the negro is,, = _— . Y ee 1 ee — ee : 
merely given "ply was. It isa matter of indifference by whom they 


in evidenceas were made; all that was required was to prove by compe- 
an induce- ET one oe ahi 
ment, and in tent evidence that they were made. ‘That they were made 
“11 3 ° . . : 
illustration of i; q fact, which may be proved like any other fact in the 
what was said . ’ 
by the white cause. 
erson. But ; ; — ; igekes 
pes conversa. It is next objected, that the confession of the plaintiff was 
tion _. be improperly admitted, because it was induced by a promise. 
prove ya i i thie 
white person, That confessions induced by the flattery of hope, or ter- 
andnot by — ror of punishment, are not admissible in evidence, is a prin- 
the negro. ; : ee ; 

" well ciple well settled in our jurisprudence. Hector v. State, 
settle that <= ° ; 
confessions 2 VOl. Mo. Rep. And it is the province of the court, and 
ee ae by _not of the jury, to determine whether they are made with 

ena cry o Soak i : - : 
hope, or ter- that degree of freedom which will render them admissible 


ror of punish- ; te | ts ° = a eee ; 
ment, are not J evidence. From the detail of the witness given above, 





admissible init cannot be perceived, that the observation to the plaintiff 
evidence: But . : ; 
a mere obcer.!4 error. “that in the long run,it would be better for her 


vation to the to tell the truth, had any influence on her. She seems to 
accused, by 
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have been laboring under the impression that the negro had s=?t’n_ term, 
betrayed her, and her language was dictated by a sense of : 
disapprobation of her conduct. Laboring under the same Hawkins 
impression, she afterwards commences an expostulation ~~ 
with the negro, and in the course of their altercation their the person 


guilt is disclosed; it is impossible to say that these disclo- gga og 





sures were caused by any thing said by the witness. Mia in ” 
ng run 1} 
Judgment affirmed. would be bet. 


ter for her to tell the truth about the matter, and not any lies,’’ was held not to 
bring within the above rule, a confession made by the accused afterwards, ina con- 
versation with a third person. 


Ex parte Owen. 


Under the 2d sec. of the act making allowance for the transportation of 
convicts to the Penitentiary, approved Ist Feb., 1839, the guards 
are allowed, as full compensation for their services, one dollar and 
seventy-five cents per day, and eight cents per mile, and cannot 
claim the additional allowance of one Collar and fifty eents for every 
criminal. Quere, whether this court has jurisdiction in any dis- 
trict except that wherein the seat of govern nent is situated, to hear 
and determine applications fora mandamus on the Auditor of Pub. 
lic Accounts ? 


Application for Mandamus to Auditor Public Accounts. 
Opinion of the Court by Napton Judge. 


The following facts are agreed between petitioner and the 
circuit attorney: “ At the March term, IS4I, three prison- 
ers were convicted and sentenced to the State Penitentiary. 
James H. Owen, as Sheriff of Platte county, carried said 
convicts to the State Penitentiary, and L. C. Jack, Moseby Under tho 


i: > pean ~ 2d sect. of 
N. Owen, John W. Vineyard and J. Staunton, were guards, |, gg 
who assisted him in transporting said convicts. An account king roa 
- . anc or e 
was presented to the Auditor of Public Accounts, and a transporta. 


warrant on the State Treasurer demanded for services char- — ~ ie 
ged in said account; that ail said account was allowed by Penitentiary, 


‘ ° ey = ie ved Ist 
the Auditor, except the 4th item, allowing $1 50 per diem Feb. 1839,the 
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sept’r TERM, for each of said four guards, amounting in the whole to 
* $108. The guards were allowed $1 75 per day for their 


Ex parte services, and 8 cents a mile for travelling expenses. The 
Owen. whole account was presented to the circuit court of Platte 
county, and by the judge and circuit attorney certified to 


— areal the auditor for his warrant. The petitioner asks a manda- 


compensation ynus upon the Auditor, requiring him to audit and allow the 
el aad said item of $108 in said account. 


larandseven- Waiving the question, whether this court would have ju- 
ty five cents 


per day and risdiction in any district except that wherein the seat of go- 


geal vernment is situated, to hear and determine this and similar 
’ 


cannot claim motions, the court are unanimously of opinion, that the 
seanee ar construction given by the Auditor of Public Accounts, to 


one dollarand the second section of the act of 1838-9, page 93, under 
fifty cents for 


every crimi- which this account was presented, is correct. 


aaa i Motion overruled. 


court has jurisdiction in any district except that wherein the seat of government is 
situated, to hear and determine applications fora mandamus on the Auditor of Public 
Accounts ? 


Parks and others v. Tne Srate. 


1. Nil debet is a bad plea to an action of debt on a bond with collateral 
conditions. 

2. An omission on the part of the State to bring suit upon an official! 
bond, upon the default of the officer to account, for several years 
after the default occurred, will not discharge the securities. La- 
ches will not be imputed to the State. 

3. The State is not included in, nor barred by, any act of limitation, un- 
less expressly named therein. 


Appeal from the Circuit Court of Ray county. 


Rees for Defendants. 


The defendants contend that the court erred in sustaining 
the demurrer to their plea as aforesaid. See 1 Story Equ. 
321-2; the People v. Janson, 7 J. R. 332, and Pain v. Pack- 
ford, 13 J. R. 174. 
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Opinion of the Court by Scott, Judge. 


This was an action of debt on a collector’s bond, in which 
judgment was obtained by the State against the appellants. 
The appellants, in February, 1836, became securities for 
William Mauzey, as collector of Ray county, and with him 
entered into bond to the State of Missouri, with the condi- 
tions prescribed by law. The declaration avers as a breach of 
the condition of the bond, that Mauzey, in February, 1837, 
and before and since that time received large sums of money, 
for which he failed to account. The appellants pleaded nil 
debet, non est factum, performance of the conditions of the 
bond, and a plea alleging in substance, that in the latter part 
of the year, 1836, Mauzey died intestate, and letters of ad- 
ministration were granted on his estate; that the adminis- 
trators advertised in the public newspapers that letters of 
administration had been granted to them, with their date, 
and requiring all persons having claims against the estate, 
to exhibit them for allowance within one year after the date 
of the letters, or they might be precluded from any benefit 
of said estate; and that if such claims were not exhibited 
within three years from the date of said letters, they should 
be forever barred; and that three years had fully elapsed 
atter the date of said letters before the commencement of 
this suit. It is further alleged that they had no notice of any 
defauit or other liability of the said Mauzey, as collector, 
until after the expiration of three years from the date of 
the said letters; by reason whereof they have been precluded 
from any benefit of the estate of the said Mauzey, in conse- 
quence of their liability as his securities. 

To the first and last pleas the defendant in error demurr- 
ed, and the demurrer was sustained. This is the error of 
which complaint is made. . 

Nil debet is a bad plea to an action of debt on a bond 
with collateral conditions. Chitty’s Pleadings, 478. 

As to the second plea, the counsel for the appellants have 
relied on the case of the People v. Janson, reported in 7th 
Johnson 332, in which it was held, that in an action brought 
against a surety ona bond given for the faithful discharge of 
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Parks 
Vv. 
The State. 


Nil debet is 
a bad plea to 
an action of 
debt on abond 
with collate- 
ral conditions. 
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sErt’k TERM, the duties of a loan officer under a statute of New York, 
*__ the surety might set up in his defence the laches of the su- 

Parks | pervisors in not discharging and prosecuting the loan officer 
for his first default, but suffering him to continue after re- 
peated defaults, for more than ten years, when he became 
insolvent, and without prosecuting the officer as required by 
law; and when no notice was taken of the defaults of the 
principal until after the death of the surety, this laches of 
the supervisors was held to be a good defence, especially in 
a suit against the surety’s heirs. In the case of the United 
States against Kirkpatrick, 9th Wheaton, 737, Justice Story 
says, the Supreme Court of the United States are not pre- 
pared to yield to the authority of the case of The People v. 
An omission Jansen, and that laches not being in general imputable to the 
on tho part of eovernment, a mere omission to bring a suit upon the ne- 
bring suit up- glect of an oflicer or agent to account, where the laws re- 
meena quire a periodical account and settlement, will not discharge 


bond, upon 


i en eth sureties.. If laches cannot be imputed to the govern- 
° ager orae a 
account, for ment, it will follow, that those who become securities for 


sercral Ye2"8 public officers must look after them. And the statute con- 
_ Bye cerning securities has provided a mode in which they may 
discharge the be relieved from future liability when they are apprehensive 
agg of loss. The securities might have ascertained that Mau- 
not be impu- Zey Was in arrear, and paid the amount, and then they would 


neti the have been substituted for the State, and been entitled to her 
priority in the administration of the assets: as it is, they 
cannot be barred, for their claim against the estate of Mau- 
zey does not accrue until they have paid the demand of the 


-s _ oe State. No principle is better settled than that the State is 


ded in, nor never included in anact of limitation unless expressly named, 
barred by any d is barred . r pie . 
act of limita. 2d is not barred by it. Nullum tempus occurrit reipublice, 


tion, unless js a maxim of our law. 
expressly a 
named there. Judgment aflirmed. 


v. 
The State. 
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Rennicx v. Cuog, (a person of color.) =s TERM, 





1. The certificate of the presiding judge of a court of record in‘another 
State, that the attestation of the clerk of such court, is in due form, “ 
and by the proper officer, is conclusive evidence that the certificate Chloe. 
contains all the facts, which, by the laws of that State, it should 
have certified. 

2. Inall the slavcholding States color raises the presumption of slavery, 
and, until the contrary is shown, a person of color is deemed to be 
a slave. 


Rennick 


3. Astatute of a slavcholding State, authorising persons to dispose of 
their property by will, will not be construed as conferring a power 
to emancipate slaves. The power to emancipate slaves, in another 
slavcholding State, must be shown to exist by the laws of that State, 
and if not so shown, the courts of this State will presume that no 
such power exists, 


Appeal from the Lafayette Circuit Court. 
Doniphan, Ryland, & Wocd for Appellants. 


Ist. That there is no judgment on the demurrer of the 
defendant in error, to the special pleas in bar of the plain- 
tiffs in error, and that the issue in law remaining undisposed 
of, arising on that demurrer, it was error in the circuit 
court to proceed to trial of the issue of fact on the third 
plea. Statutes State of Mo. page 462, sec. 1: Ist vol. De- 
cisions of Sup. Court Mo. page 501, State of Missouri v. 
Gather and others. As to judgment on demurrer 360, 348, } 
293, Harris’ Entries, 2d vol. 

2d. It was error in the circuit court to admit as evidence 
the paper marked B. See page of record 27. The paper 
purports to be the will of Nicholas Wren, and is not compe- i 
tent as evidence, because, i 

First, No evidence was adduced that by the law of Ken- 
tucky a slave may be freed by will, and the proof as taken 
is not in conformity with the requisitions of the laws of this 
State. See Ist sec., page of the record 36. 

Second, If by the Jaws of Kentucky slaves can be freed 
by will, the clerk’s certificate is not full enough. It does 
not show the order of the court, nor does it show a proof 
of the facts required to establish a will. Ist section of the 
act of Kentucky, page of the record 36. See also 3 Mar- 
shall, 144. 


gt > 3 
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3d. It was error in the circuit court to admit as evidence 
the paper marked C. See page 31 of record. 

Ath. That the circuit court having permitted the defend- 
ant in error to give evidence as to what Isaac Wren had 
said about the freedom of Chloe, (see page of the record 60, 
dep. of Abm. Tuyman,) refused to permit the plaintifls in 
error to introduce the same proof of Henry Rennick, (see 
page of the record §1],) and that this was error. 

5th. That the defendant in error, to sustain her action for 
freedom, based on the said will of said Nicholas Wren, 
must be competent evidence to prove that by the laws of 
Kentucky a slave can be emancipated by will, and that there 
is no such proof in this case. 

6th. That the defendant in error having been shown to 
have been a slave of Nicholas Wren, who is proved to have 
died in Kentucky, and as no law is proved to have been in 
force in that state which authorised the said Wren to eman- 
cipate the defendant in error by will, she is tv be presumed 
still a slave. 

7th. That in the absence of proof of what the law of the 
State of Kentucky is on the subject of emancipating slaves, 
the defendant in error to avail himself of the benefit of the 
law of this State, must show that the will! of Nicholas Wren 
was proved as required by the law of thi. State, and that a'l 
the requisites of the law of this State, in relation to the pro- 
bate and record of wills emancipating slaves, have been 
complied with, and that the defendant in error has failed to 
to show this. See Statutes of Mo., page 587, sec. 1 and 6 
inclusive. 

8th. That the defendant in error was not emancipated by 
the will of itself, but by the provisions of the will was not 
to be freed, by the executors on the happening of certain 
contingencies and events, and that the executors having 
failed to emancipate the defendant in error, as required by 
the will, her remedy for freedom is in chancery, and not at 
law. See 3 Little, 239, Peters v. Cooke. 

9th. That the circuit court erred in overruling the motion 
of the plaintiffs in error for a new trial. Ky. Digest, 608 ; 
4 Mo. Rep. 450, Leap v. Eliot. 
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French, Burden, & Young for Appellees. o_o 








That the circuit court committed no error in refusing to 


Rennick 

| grant a new trial. v. 
Ist. That the record shows that theissue upon the first and aaa 
second pleas were found by the court, and judgment thereon 
given, and rightly given for the defendantin error. 2 Har- 

ris’ Entries, page 348; 5 Little’s Rep. page 118, Cochran’s 
j executors v. Davis. 
, 2d. The court committed no error in allowing the papers 
f marked B. and C. to be read by the defendants in error to 

the jury asevidence. 1 Starkie Ev., page 193; Statute of 

U. States, cited in lst Starkie Ev., page 190, note Ist; 1 
) Starkie Ev., page 212; Statute of U. States of ie cited 

on same page, note 2d. 
n 3d. The court committed no error in giving the instruc- 
- tions asked by the defendant in error. See same authori- 
1 ties cited to the first point, and Hail v. Palmer and wife, 2d 

semi-an. part, 5th vol. Mo. Rep., page 403. i 
eB 4th. The court committed no error in refusing to give the 
5 instructions asked by the plaintiffs in error. Ralph (a man lt 
e of color) v. Duncan, 3 vol. Mo. Rep. page 194. 

5th. There is no error in the instructions given by the 

‘| court, at least if there is, the error is against the defendant i 
)- in error. a \ 
n 6th. The circuit court committed no error in sustaining H 
O the demurrer to the special pleas of said plaintiffs in error. i} 
6 1 Chitty’s Plead., page 455; Revised Statutes of Mo. 1835, H 


page 286, section 11. 


y 7th. The circuit court committed no error in refusing to 

rt let the witness, Henry Rennick, relate the conversation he 

n had with John Wren, the executor of Nicholas Wren, dec. ; 

oO = it! 

y Luis Y r i} 

A Opinion of the Court by Napton, Judge | 
it 
it 

The appellee instituted a suit in the Lafayette circuit 


court to recover her freedom. The declaration was in the 
usual form, and two special pleas, and the plea of not guilty 
were filed by the defendants below. The specia! pleas were 
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srrt’k ream, demurred to, and issue taken on the plea of not guilty. The 


Rennick 
v. 
Chloe. 
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demurrers were sustained by the court, a trial had upon the 
general plea of not guilty, and the plaintiff had a verdict and 
judgment. 

The testimony is preserved by a bill of exceptions. It 
appeared that the plaintiff was ajslave of one NicholastWren, 
of Warren county, Ken., who died sometime in the year 
1809, at an advanced age, having made his last will and tes- 
tament. The will contained the following clause : 

“It is my will, that in case Elizabeth, my wife, should die 
before the year 1820, Chloe,. the negro girl, should be set 
free at the date of 1820. And it is my will that she serve 
out her time with one of my executors, (viz. my son Isaac 
Wren,) in case I should decease before that time. And if 
the said negro girl, Chloe, should have any increase previous 
to the said year 1820, it is my will that my said son Isaac 
Wren, should raise the children until they arrive to the age 
of twenty-one years, and then set them free also.” 

It appeared that Elizabeth Wren died in 1819, and that 
before the year 1820, the appellee, Chloe, had three children. 
John Wren, one of the sons and executors of his father’s 
will, qualified and acted as executor; but Isaac Wren, who 
lived-in a remote county, did not act. Isaac Wren, howe- 
ver, it was proved, permitted the woman Chloe and her 
three children to be taken by William Rennick, one of the 
appellants, to Missouri, and a bill of sale was given by Isaac 
Wren, conveying his interest in Chloe’s children until they 
arrived at the age of twenty-one years. It appeared, more- 
over, from the testimony of Isaac Wren and others, that 
William Rennick, one of the appellants, was fully apprised 
that Chloe was a free woman, and that her children were to 
be free at the age of twenty-one. His acknowledgments 
to this effect both before he left Kentucky and during his 
residence in this state, were given in evidence. 

The copy of the will given in evidence was proved in ac- 
cordance with the provisions of the act of Congress of March 
27th, 1804. The certificate of-probate was as fo'lows : 

«Warren County, sct. January County Court, 1S10. This 
last will and testament of Nicholas Wren, deceased, was 
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ed. Attest, Jonathan Hobson, Clerk, W.C.C.” Then 
follows the certificate of the clerk, that the above is a full 
and perfect transcript of the record of the original certifi- 
cate of the probate, as it remained in his office. The other 
necessary certificates accompanied this, to which no objec- 
tior was raised. A sworn copy of the will was also affixed 
and given in evidence. 

The statute of Kentucky, entitled an act to reduce into 
one the several acts respecting wills, the distribution of in- 
testate’s estate, &c.” was also given in evidence. By that 
act it is in substance provided, among other things, that 
every person over the age of eighteen, being of sound mind, 
and not a married woman, shall have power by last will and 
testament in writing, to dispose of his chattels, provided 
such last will shall be signed by the testator, or by some 
other person in his presence and by his directions, and if not 
wholly written by himself, be attested by two or more com- 
petent witnesses subscribing their names in his presence. It 
is further provided by the 36th section of the same act, that 
“ all certificates of probate or of administration attested by 
the clerk, shall enable the executor or administrator to act, 
and may be produced or given in evidence in any court with- 
in the commonwealth, &c.” 

The depositions of several witnesses were read in this 
case, conducing to prove the identity of the negro woman, 
the admissions of the appellants, and the fact that the hound 
lee was still held in slavery. 

The court instructed the jury that if they were satisfied 
that Nicholas Wren owned Chloe as his slave, and that he 
made his last will, as it was given in evidence, and that 
Chloe is the same woman mentioned in said will, and that 
Elizabeth Wren, the wife of the said Nicholas died before 
the year 1820, and that the said Nicholas Wren was over 
the age of twenty-one years when he.made his said will, 
and that defendants or either of them at or before the com- 
mencement of this suit held the woman in slavery, they 


must find for the plaintiff. The court refused to instruct the 
ov 
a. 
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proven by the oath of John Whitesides and David Barbree, szrt’n TERM, 
two subscribing witnesses thereto, and ordered to be record- 


Rennick 
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Chloe. 
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sePT’R TERM, jury, at the instance of the defendants, that there was no 
1841. 


Rennick 


v. 
Chloe. 


evidence given which showed, that by the laws of Kentucky, 
Nicholas Wren had any power to liberate his slaves by will, 
and that therefore the jury must find for the defendants. 
The court was also asked to say, that there was no evidence 
that the executor who qualified under the will, had ever set 
the plaintiff free; but the court refused to give this instruc- 
tion, but instructed the jury that under the will, no act of the 
executors, or either of them, was necessary to set the plain- 
tiff free, but that she became a free woman whenever the 
contingencies mentioned in the will happened. Many other 
instructions are found upon the record, but they seem to 
have no bearing upon the points involved in this case. 

The material points arising on the record are, 

1. Was the proof of the will and the probate thereof com- 
petent? 

2. Were the instructions given by the court correct! 

3. The admissibility and sufficiency of the admission of 
the defendant to establish the freedom of the plaintiff. 

First. No objections have been taken to the proof of the 
will, under the act of Congress of March 27, 1804, except 
so far as it relates to the sufficiency of the certificates of pro- 
bate. That certificate is supposed to be insufficient, because 
it does not show the order of the court, and does not con- 
tain a proof of the facts requisite to establish a will, under 
the first section of the act of the General Assembly of Ken- 
tucky, heretofore recited. ‘The certificate of the clerk states 
that the two subscribing witnesses (naming them) proved 
the wiil, and that the same was ordered to be recorded. 
This’ certificate forms a part of the copy of the record cer- 
tified by the clerk to be a full and perfect transcript of the 
record of the original certificate of the probate as it remain- 
ed in his office. The 36th section of the act of Kentucky 
provides that all certificates of probate, attested by the clerk, 
may be produced or given in evidence in any court within 
that State. The form of the certificate, and the facts ne- 
cessary to be certified, are not pointed out by that statute. 
But the justice, whose certificate follows that of the clerk, 
certifies that the attestation of the clerk is in due form and 
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by the proper officer. ‘The clerk then certifies to the judi- — 
cial character of the presiding officer. ’ 





The certificate of the presiding justice is conclusive evi- Rennick 
dence that the certificate of the clerk isin due form, and qj. 
contains all the facts which, by the laws of that State, it 

_ os 5 - a a = oe 
should have certified. Nor can this court go behind the cer- Page eo 
tificate of the clerk, and presume that any other or further presiding 

-der 2ars on the record of - : r...... judge of a 
order appears on the record of the county court of Warren court of | re- 
county, than what appears on the transcript certified by the - oi oc 

. . “” ij e 8 ’ 
clerk, and which transcript he certifies to be a full and per- that theattes- 
ee ee Ena ~ anes naa tation of thie 
fect transcript. All the requisites of the act of Congress jon. of cuch 
seem to have been fully complied with; and the copy of the — = 

4 . . aque torni, an 
will, and the probate thereof, was competent testimony. by the proper 

Second. The instructions of the court assume the ground ning prod 
that the act of the General Assembly of Kentucky, author- dence that 
ae : : eee : - the certificate 
ising a man to dispose of his chattels by will, authorises him '2¢ ccrtiBety 
to emancipate his slaves, unless some statute prohibiting the = gg tog 

. Which bd 1¢ 
same is shown. laws of that 

They are .predicated on the hypothesis, that a general *'ateit should 

ae pela havecertified. 
power to dispose of chattels by will, includes a power to be- 
queath liberty to a slave ; that species of property being re- 
garded as personal property in most, if not all, of the slave 
holding states; and that the courts of this state will not pre- 
sume any restrictions upon this power, unless they be 
shown. 

Whether slaves are to be regarded as chattels or real es- 
tate, is a quéstion which in my opinion is caculated to throw 
no light upon this subject. They are in truth a species of 
property sui generis, to be held, disposed of, and regulated 
according to the laws of -each particularstate where slavery 
exists. In all slaveholding states color raises the presump- In all the 
slaveholding 
s agar: : states, color 
woman-of color is deemed to be aslave. Tspeak, of course, raises the pre- 

. ’ +s ° — > ° . 8 ti f 
of the slavenolding states of this Union, and in reference to jaye ang 

c Sic ry, ’ 

the judicial determinations of the courts of those states, in- until the con- 

: trary isshown 
cluding our own. a person of 

It is judicially known to the courts of this state, that cer- yes — 
tain states of this Union recognise in their respective con- slave. 
stitutions the existence of slavery within their limits. The 


tion of slavery, and until the contrary is shown, a man or 
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sert’n TERM, general policy of such states, in relation to this subject, is a 
* matter of history. Is it consistent with this policy, and the 
Rennick safety of the State, that in states where siavery is tolerated, 
Chice, embracing a class of people of a different race and different 
color from the citizens of those states, every slaveholder 
should be at liberty upon his own mere emotion to emanci- 
pate his slaves, without the assent of the people cf that state, 
expressed through legislative enactments? No such power 
could be presumed by a court, consistent with the character 

of our political institutions. . : 

Nor do I think any such power could be fairly inferred 
from an act authorising individuals to dispose of their chat- 
tels, admitting slaves to be chattels, and they are so regard- 
ed for many purposes. A power to dispose of chattels could 

_ not fairly be construed into a power to confer an important 
political right upon aslave. That power could only be ex- 
ercised by the consent of the sovereignty. The master of 
the slave is not the only person concerned in such a privi- 
lege as this; the whole community are alike interested. If 
the legislatuie authorised a citizen to dispose of all his lands 
and tenements, it would hardly be contended that such an 
act would authorise a man to burn down his house situated 
in the midst of a large city, to the great damage and per- 
haps destruction of his neighbor’s property. No more could 
a power to dispose of slaves be deemed a power to annihi- 
late slavery, by converting slaves into freemen. 

am —- The act of the Kentucky legislature, authorising persons 
ing state, au Of acertain age to dispose of their chattels, did not there- 
thorising_per- fore, in my opinion, authorise them to emancipate their 
pose of their slaves, and the appellee having produced on the trial no such 
property bY Jaw, the court should have instructed the j jury to find for the 


will, will not 


be construed defendants. 
as conferring 


a power to Third. In relation to ie admissions of the defendants, 
aoe ne the court is of opinion that such admissions, of themselves, 
power to are insufficient to authorise a verdict for the plaintiff. When 
emancipate 


slaves, in ano. 2 Suitable foundation is laid for such testimony, the admis- 


se sion of a person holding another in slavery that he or she is 
ate, . ese : 
must be free, is undoubtedly for many purposes legitimate evidence. 


ode *X- They cannot of themselves prove the fact of freedom. If 
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this were so, the consequences are most apparent. It would szr’R reRm, 
only be necessary for the owner of slaves, however oldand — * 
decrepit and worthless, to declare that his slaves were free, Rennick 
and ipso facto, they become free, and could upon these decla- — gj, 
rations or admissions obtain their freedom by a suit. This 
would clearly evade all legislative enactments, and conflict so pir 
with the policy and indeed safety ofall slaveholding states. not so shown, 

But if the law of a state allows a master to emancipate Mod pea 
his slave, and such emancipation is effected either by will or Presume that 

: ‘ : ing . no such pow- 

deed, in conformity with the law, the admission of the mas- er exists. 
ter, or others holding the petitioners in bondage, would be 
evidence proper to go to ajury, to show a compliance on 
the part of the slave with any condition which the will or 
deed may have imposed. In the present case, if the plain- 
tiff had shown that by the laws of Kentucky, a master 
could set his slave free by will, the admissions of the defend- 
ants could have gone to the jury to show a compliance with 
the will by the executor, supposing that by the terms of the 
will of Nicholas Wren, any act was necessary to be done 
by his executor, or by the plaintiff, before the plaintiff would 
have been by the wil! entitled to her freedom. The admis- 
sions of the executor, or of the defendants, would undoubt- 
edly be good evidence to show a performance of such con- 
ditions precedent. ; 

Judgment reversed and cause remanded. 


Tompkins, Judge. 


In my opinion the judgment of the circuit court ought to 
have been afhrmed. 
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” > 7 P 7 ’ Vey 7 x, . cso) wl] 
SEPT'R —- Rupy v. Tie Srare. 
—— 1. In achange of venue in a criminal cause, the original indictment 
_ Ruby should be retained in the office of the elerk, inthe éounty in which 
Vv 





The State it isfound. Acopy only should be included in the transcript of the 
record and procecdings. 


9, In an indictinent framed under the 3fith sect. of 2d art. of the act 


concerning crimes and punishments, the assiulf was described as. 


. 
being made with a knife, and the wound inflicted was termed a stab. 
Held, that the word sia) was not used as a technical term, but 
must be construcd in its ordinary aeceptation. 


f 


Appeal from the Circuit Court of Clay County. 
Doniphan and Burnett for Defendant. 


Ist. That the court erred in overruling the motion in ar- 
rest of judgment. 

2d. The court erred in overruling the motion for a new 
trial. 

3d. The court gave erroneous instructions. 


Opinion of the Court by Napton, Judge. 


James Ruby was indicted by the grand jury of Jackson 
county for.a felonious assault. The indictment contained 
two counts; the first framed upon the 3lst section of the 
2d art. of the act concerning crimes and punishments ; and 
the second upon the 34th section of the same article. The 
jury found the defendant guilty on the second count. That 
count charged, that defendant on, &c., at, &c., with a knife, 
which said knife was then and there a deadly weapon, like- 
ly to produce death and great bodily harm, and which said 
knife he the said Ruby in his right hand then and there had 


and held, in and upon one James Davenport in the peace of 


the State, then and there being, did feloniously make an as- 
sault, and him the said James Davenport did then and there 
feloniously stab, with intent thea and there feloniously to 


commit manslaughter, by then and there: feloniously killing 
the said James, contrary to the form, &c. 

The defendant moved to set aside the verdict, because the 
trial had not been had upon the original indictment, but up- 
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on the record sent up from Jackson ceunty, on a change of SEPT’R TERM, 
venue. A motion in arrest was also made, on the ground" * 
that the indictment was informal and defective. Both mo- — Ruby 
tions were overruled, and judgment was pronounced against >, Siate. 
Ruby in conformity with the verdict. An appeal was taken 
to this court. 
The 26th section of the 5th article of the act regulating 
practice, and proceedings in criminal cases, provides, that 
where an. order is made for the removal of a cause, the clerk 
of the court in which the cause 1s pending, shall make a full 
transcript of the record and proceedings in the cause, and 
transmit the same, duly certified, under the seal of the 
court, to the clerk of the court to which the removal is or- 
dered. The 25th section. provides, that when such tran- 
script thus transmitted shall not be received, or lost or de- 
stroyed, the cause shall not, by.reason thereof, be discontin- 
ued, but another transcript may be transmitted and filed, 
and proceedings thereon had as though no such loss or fail- 
ure had happened. It is obvious that it is contemplated by 
this last section, that the original indictment is to be retain- 
ed in the ofiice of the county where it is found, otherwise a 
record transcript could not be made out as is directed by 
this act. 


It is supposed, however, that a defendant may perchance, Ina change 
of venue in a 

@ criminal 
clerk, be prevented in this way from taking advantage of cause,the ori- 
‘ ‘ier ‘ . are ginal indict- 
defects in the original indictment. This court would not, Imnent should 
be retained in 

s wo 

ks uld the office of 
make mistakes in copying indictments any more than in the clerk, in 


the county in 
making up any other record. The defendant is by our law which it’ is 


entitled to a copy of the indictment found by the grand jury, fund. A co- 
py only 


and if any reasonable doubts could be made to appear that should be in. 
cluded in the 
transcript of 
not hesitate, by some suitable writ, to have the original the record & 
i proceedings 


ye 


by the negligence, inaccuracies, or willful mistakes of a 


apprehend, proceed upon any presumption that cler 


the copy furnished him was not a true copy, the court woulc 


produced. If he goes to trial on the record, certified and 
transmitted by the clerk, he cannot, after verdiet, be permit- 
ted to raise objections, which, if they have any foundation 
in truth, are the result of his own laches. 

The indictment upon which the appellant was convicted 
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srpr’n TERM, js framed upon the 34th section of the 2d art. of the act 
concerning crimes and punishments. The charge is in sub- 





That assault is described as being made with a knife, and the 
_ wound inflicted is termed in the counta stab. The prece- 
Bey san dents framed under the British statutes of James, for stab- 
underthe bing and cutting, are conceived to be entirely inapplicable 
34th sect. of ae : 
2d art. of the to this indictment. The word stabbed here is not used as a 
ns nana technical word, but it is to be construed in its ordinary. ac- 
punishments, ceptation. The witnesses, in speaking of the wound inflicted, 


— a describe it as being done with a knife, and give its length, 


Vv. 
The State. 


op breadth, and depth. The allegation of stabbing was sufii- 
wad the ciently made out in this case. 


wound inflict- Judgment affirmed. 
ed was term- 

eda stab. Held, that the word stab was not used asa technical term, but must be 
construed in its ordinary acceptation. 


Ruby Stance, an assault with an intent to commit manslaughter. 
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DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI. 
THIRD JUDICIAL DISTRICT, 


SEPTEMBER TERM, 1841. 





Snetton v. Forno & Wuirenm., impleaded with G. W. 
Cau. 


1. In a suit against securities, on a bond, the principal debtor is not a 
competent witness for the securities, cven though he has received 
from them a bond of indemnity against the costs of the suit. The 
principal is interested in the event of the suit, under the statute 
concerning securities. (R. C. 1855, title, ‘*Securities,”’ sect. 4 p. 
574.) 

2. It will not avail a party merely to object to the decision of the court. 
He must except also, and the exception must appear upon the re- 
cord. 


Error to St. Louis Circuit Court. 
C. D. Drake for Plaintiff. 


The court below erred in admitting the deposition of Call 
to be read; and, also, after it was admitted, in refusing to 
exclude so much of it as related /o a note, stated by Call to 
have been negotiated by him to A. M. Rucker, and by Ruck- 
er transferred to the plaintiff. Hubby v. Brown & Nichols, 
16 Johnson’s Rep. p. 70; Hartford Bank v. Barry, 17 Mass. 
R. p. 94; Mann v. Swan, 14 Johnson's R. p. 269 ; Manning 
23 
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sxer’R TERM, y, Wheatland, 10 Mass. R. p. 502; 3 Pickering’s R. p. 184; 
1841. Bank U.S. v. Dunn, 6 Peters’ R. p. 51; Bank of the Me- 
Shelton v  tropolis v. Jones, 8 Peters’ R. p: 12. 
P nese Again : the circvit court ought to have excluded so much 
of Call’s deposition as referred to a note, as the suit was up- 
on a bond, and the testimony consequently inapplicable. 


Gamble & Geyer for Defendants. 


Ist. G. W. Call, who is admitted by the pleadings, and 
proved in evidence to have been the principal in the note, 
was, under the circumstance of this case, a competent 
witness in an action against his sureties. 

2. Whether the witness, by the use of the term “note” 
in his deposition, intended to mean the instrument seed on, 
was a question of fact for the jury, and was therefore prop- 
erly left to them by the court. Chitty on Bills 654, and 
notes; Starkie’s Ev. part iv. p. 297, and notes; see also, 2 
East’s Rep. p. 458, Burt v. Kershaw; Ilderton v. Atkinson, 
7 T.R. p. 481. 


Opinion of the Court by Tompkins, Judge. 


Shelton filed in the circuit court of St. Louis county 
against said John Ford, John Whitehill, and George W. Call, 
his petition in debt, founded on a bond made by said Ford, 
Whitehill and Call, to one Rucker, and by Rucker assigned 
to John G. Shelton, the plaintiff in this action. Judgment 
Was given in the circuit court for Ford and Whitehill. 
George W. Call not being summoned in the cause. 

On ihe trial of the cause in the circuit court the defend- 

In a suitants, Ford and Whitehill, introduced a deposition of said 
reies on a Call, which they offered to read in evidence. The plaintiff, 
bond, the Shelton, objected to the reading of this deposition, because 
heer not it had been shown that Call was principal in the bond, and 
Pero. mg the defendants, Ford and Whitehill were his securities. This 


thesecurities, Objection being made, a bond was filed “to indemnify and 
on coat save harmless, said Call from and on account of all costs that 


ed from them have accrued or may accrue,” in the action. The circuit 
a bond of in- ; 
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court then overruled the objection to the incompetency of S#?T’® TERM, 
Call, and permitted the deposition to be read. Call, in his 
deposition, called the instrument of writing here sued on aShelton v. 
note, it being a bond without a condition, and the plaintiff werden? 
then moved the court to exclude from the consideration of | __. 
the jury all that part of the deposition that relates to a note ee 
stated to have been executed by the deponent and defend- °°! ‘— 
ants, as not applying to the bond sued upon. : The court re- principal is | 
fused to give the instruction, and the plaintiff excepted to gn ‘er 
the opinion of the court in that matter. The act concerning = bionipierd 
securities, provides that “ where any bond, &c., shall not be ute concern: 
paid by the principal debtor according to the tenor thereof, Ck ae 
and such bond, or any part thereof, shall be paid by any se- titic *securi- 
x , a ‘i - ties,”’ sect. 4, 
curity therein, the principal debtor shall refund to such secu- p 574.) 
rity the amount or value so paid, with interest thereon, at 
ten per centum per year from the time of such payment.” 
The rate of interest established by our statute is six per 
cent. Call, then, is directly interested in the event of this 
suit; for, if judgment had been givenagainst the defend- 
ants, he would have been liable to pay the excess of ten, 
over six per cent. per vear on all money his security might 
have been compelled under such judgment to pay. He 
then was a witness, with such an interest as rendered him 
incompetent; but the plaintiff, Shelton, did not except to j¢ wit) not 
the decision of the court. He objected to the admission of avail a party 
the deposition in evidence. It is not sufficient to say what fore toes . 
he objects: he must save his’ objection on the record by srescony oo 
excepting to the opinion of the court in overruling his ob- must except 
jection. After the bond of indemnity had been filed, the nea aay 
circuit court thought the objection to Call’s competency ee _— 
was removed; and for any thing appearing on the record, cord. 
the defendants might well have supposed the plaintili too 
was satisfied, and they thereby might have been induced to 
omit to introduce other evidence to estab.ish the facts tesii- 
fied to by Call. 
It is very true that this bond, filed long after Call’s depo- 
sition was taken, could not reach back to remove the preju- 
dice with which his interest in the event of the suit might 


have affected his mind, (for such is the opinion of this court.) 
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~« rseM, but the circuit court thought otherwise, and the defendants 


Shelton v. 
Ford and 
Whitehill. 


were surprised by the failure of the plaintiff to except to 
the decision of the court. Prudence requires that the party 
dissatisfied with the decision of a court of record, should 
except to such decision, and not content himself with 
saying that his objection was overruled by the court. 

The plaintiff saved his exception to the decision of the 
circuit court on his motion to exclude from the consideration 
of the jurv so much of that deposition as relates to a note, 
stated to have been executed by the deponent and defend- 
ants, as not applying to the bond sued upon. - But the objec- 
tion appears to be rather technical and captious than solid. 
It is true that in the language of lawyers, a note and a bond 
are very different instruments. But in popular language 
they are so often confounded, that lawyers themselves fre- 
quently, to make themselves understood, call a single bill 
obligatory, by the popular name of a note under seal. At 
all events, the plaintiff having had notice of the taking of 
this deposition, might have attended, and cross-examined 
Call, and thereby have made it appear by positive testimo- 
ny, whether this note of which he speaks, and the bond sued 
on, were the same instruments of writing; he having ne- 
glected to do so, the identity seems fairly to be left to the 
jury. 

In my opinion the circuit court committed no error in its 
decision on this last point ; and the plaintiff having failed to 
except to the decision of that court in allowing the deposi- 
tion to be read, and the defendants being thereby induced 
to rely on the evidence contained in the deposition, its judg- 
ment ought to be affirmed: and such being the opinion of 
the court, it is affirmed. 











THIRD JUDICIAL DISTRICT. 
SreamBoaT J'Hames v. Ersxine & Gore. 


1. To entitle a2 party tothe bencfit of objections to any proceeding in 
the circuit court, it should appear upon the record that the same 
objections were made in that court. 

2. It is not necessary that the certificate of a clerk of a court should 
state that the court was a court of record. The seal of the court 
annexed to the certificate, raises the presumption that it is a court 
of record, and it lies upon the purty objecting to rebut that pre- 
sumption. 


Appeal from the Circuit Court of St. Louis county. 
King & Tunstall for Appellant. 


Ist. The court erred in suffering improper evidence to be 
given to the jury, on the part of. the appellees. 

2d. In overruling appellant’s motion for a new trial for 
reasons filed. Mo. Digest, p. 220, sections 6 and 7; Mo. 
Digest, p. 220 & 221; McLean administrator of Brock- 
man, v. Thorp, 4th vol. Mo. Decisions, p. 257; Mo. Digest, 
p. 221, sections 13 & 15; Mo. Digest, p. 221, sections 16 
and 17. 


Polk for Appellee. 


Ist. That the court below committed no error in allow- 
ing the desosition of Josiah G. Sanborn, on the part of the 
plaintiffs, to be read in evidence to the jury. ) 

2d. That the court below did right to overrule the motion 
fora new trial. Campbell & Maison v. Hood, 6 vol. Mo. 
Reps. p. 217; Code of 1835, p. 221, sec. 17. 


Opinion of the Court by Tompkins, Judge. 


Greene Erskine and Stephen Gore brought their action 
against the Steamboat Thames; the judgment of that court 
being rendered in their favor, the defendant appeals to this 
court to reverse that judgment. 

On the trial of the cause the plaintiffs offered in evidence 
a deposition to prove the delivery of a trunk at Pittsburg, 
in Pennsylvania, to the steamboat Thames, to be delivered 
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SEPT’R TERM, 


184]. 


Steamboat 
Thames -v. 
Erskine and 

Gore. 
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sePT’R TERM. to Erskine and Gore, the plaintiffs, at St. Louis in Missouri. 

This trunk and its contents are the object of the suit. 

Steamboat The defendant objected to the reading of the deposition as 

— *- , evidence in the cause; the court overruled the objection, 
Gore. and the defendant took exceptions to this decision. 

On the part of the plaintiffs it was testified, that shortly 
after the arrival of the Thames at St. Lous, the trunk was 
demanded at the boat by a clerk of the plaintiffs, whose pe- 
culiar duty it was to attend to such matters; this witness 
stated that he and the clerk of the steamboat Thames search- 
ed for it on other boats than the Thames, and that it could 
be no where found. This witness, on cross-examination, 
stated that he did not know when the steamboat landed at 
St. Louis, but that he first.sent for the trunk, and on failure 
to get it, went for it himself: that all this was done soon 
after the bill of lading was found on tiie desk of the plain- 
tiffs; and it being his particular duty to attend to such bu- 
siness, he did not think the bill of lading could have lain 
long on the desk before it was observed by him. 

Another witness on the part of the plaintiffs, (the same 
stated by the first witness to have been sent for this trunk,) 
testified to the same facts as the first witness did. 

On the part of the defendant, the deposition of the clerk 
of the steamboat was read in evidence. In this deposition 
the clerk states that the trunk was delivered on the bank of 
the river at St. Louis, in good order, and that he saw it lie 
there four hours: that as soon as the steamboat. arrived at 
St. Louis, he delivered the bill of lading to one Martin, clerk 
of the house of Finney, Lee & co., to which the boat was 
consigned, in order that it might be delivered over to Ers- 
kine and Gore. On this testimony the jury having found a 
verdict for the plaintiffs, the defendant moved for a new 
trial, which being overruled, the defendant took exceptions 
to the decision of the court. 

It is assigned for error that the court erred, 

Ist. In permitting improper evidence to be given to. the 
jury on behalf of the appellees. 

2d. In overruling the appellant’s motion for a new trial. 

The objections to reading the deposition, as set out in the 











co 


th 
of 


ad 
De 


th 
of 


su 
pr 
wi 
suc 


ob 


pa: 
sul 
31: 
pel 
his 
ing 
bee 
not 
pre 
as 
on, 
cor 
cou 
this 
not 
of | 
req 
ing 


tho 








THIRD JUDICIAL DISTRICT. 215 


counsel’s brief written and handed to the court after the ar- sePT’R TERM, 
gument of the cause, are, 1841. 

Ist. That notice to take this deposition was not served on Steamboat 
the attorney of record, as required by 6th and 7th sections A2\m° ¥- 4 
of the act concerning depositions. Gore. 

2d. Because the commission issued to take this deposition 
is not in pursuance of the law; and the case of McLean, 
administrator of Brockman, v. Thorp, 4th vol. of Missouri 
Decisions, is referred to in support of the reason. 

3d. Because the deposition is not properly certified by 
the officer taking it, and authenticated by a clerk of a court 
of record. 

The 3lst section of the act to regulate the practice in the bond a 
supreme court, in appeals and writs of error in civil cases, haaiaat ae 
provides, that no exception shall be taken in an appeal — a 
writ of error to any proceedings in the circuit court, except ings in the 
such as have been expressly decided by such court. The aunca 
object of this provision is so evident that it can hardly be pear upon the 


necessary to say that the legislature intended by it that ok 
party taking the exceptions shal! not take his opponent by — a 
surprise. In order to carry into effect the provisions of the court. 
3lst section of the act, the counsel of the defendant should 
perhaps have been required in the circuit court to assign in 
his bill of exceptions his reasons for objecting to the read- 
ing this deposition in evidence. Several points might have 
been made in this objection : three indeed are made as above 
noted. The rules of this court require that counsel shail 
present before the argument of each case a brief containing 
a statement of the facts of the cause and the points relied 
on, &c. This rule was dispensed with in this cause for the 
convenience of the counsel of the defendant in the circuit 
court, appellant here; and in the argument of the cause in 
this court, the only reason urged why the deposition should 
not be read, was that it did not appear from the certificate 
of the clerk that he was the clerk of a court of record, as 
required by the 16th and 17th sections of the act concern- 
ing depositions. 
As to the first objection, to reading the deposition, al- 
though in my opinion it is improperly urged here, it may be 
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sePT’R TERM, Observed that the sheriff’s return is, that the notice was 
served by the sheriff in St. Louis county, on the 19th day 
Steamboat Of July, 1839, by putting up a copy thereof in the office of 
ee al the clerk of tHe circuit court, neither the steam boat 
Gore. Thames nor any attorney of record being found. The pleas 
of the defendant first filed, and now regularly before this 
court, show the defendants counsel for the first time in the 
circuit court on the LOth day of December 1839, nearly five 

months after the serving of the notice to take depositions. 
2d objection. To this it may be answered that the coun- 
sel for the appellant is mistaken in the law. The case of 
McLean adm’r of Brockman v. Thorp, decided in 1836, 
does not aid him. The opinion then delivered refers to the 
323d pace of the digest of 1825, where the law under which 
that decision was made, is found, and in the opinion the law 
is recited literally. It is not unreasonable to suppose that 
the deposition in that case was taken several years previous 
to the decision in the supreme court above cited; for in 
1833 we find the same case remanded to the circuit court. 
The dedimus in this cause pursues the law of 1835, the law 

in force when it was issued. 

3d objection. This goes to the sufficiency of the certifi- 
eate. Ought it to appear from the certificate of the clerk 
that he was the clerk of a court of record? It is certain 
It is not ne- that this certificate is evidence of nothing except what the 
os. statute makes it evidence of ; therefore if the clerk had cer- 
a tified that he was the clerk of a court of record, such certi- 
should state ficate would not have been evidence of the truth of the fact. 
en gall if the seal of the court, and the act of the clerk be-not 
— — evidence that he is the clerk of a court of record, then we 
court annex- are unable to prove that this clerk is the clerk of a court of 
1 eat i record, but by either producing in court a copy of the law 
the presump- declaring it so, attested by the seal of the state govern- 
tion that it ment, or the statute book of the state printed under its au- 
cord, and itthority. By the 16th section of the act concerning depo- 


lies upon the ,. 5 ; ae 4 
party object. sitions, it was provided that the official character of any 





ing to rebut judicial officer taking depositions without this State, might 
that presump- Du: 7 near 
tion be proved by a certificate of such oflicial character, attested 


by the seal of state of the government in which the deposi- 
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tiofis were taken. If; then, the certificate of .a clerk and his serr’s team, 


seal annexed, does not prove-him to be the clerk of a court 








of record, the legislature have passed the 17th section of steamboat 


the act, giving effect to such certificates of cyurts of record 
to very little purpose. | Racon, at title, courts, letter -D, 2, 
observes, that every court by having power given it to fine 
and imprison, is thereby made a court of record. Our act 
to establish courts of record, declares that-each of those 
courts shall procure and keep a seal, &c. The courts not of 
record are not required to have seals. For the convenience 
of society, it has become so necessary to give to the copies 
of the records of a court the same authenticity which the 
record itself has, that I believe a seal is, in these states, re- 
garded as a necessary incident of a court of record; and 
also, that every court having a seal and clerk, is regarded as 
a court of record. Such seems to be the understanding of 
our own legislatures.. It is not to.the highest officer of the 
sister state or to his secretary, that credit is given, but to 
the seal which is in the custody of such officer, and of which 
he is the keeper; it is not to the clerk of a court of record, 
(for if the credit were given to him his signature would sul- 
fice,) but it is to the seal of the court affixed by such clerk, 
that credit is given. To counterfeit a seal of a court is a 
work of more difficulty than to counterfeit the handwriting 
of the keeper of that seal. J am of opinion that when a 
court has a seal and a clerk, the presumption of its being a 
court of record is so strong, that the party who would rebut 
that presumption in this State, ought to produce the law ot 
the State where the court exists, to show that such court is 
not a court of record. 

I will notice another objection urged by the appellant in 
his brief, not mentioned, I believe, in his argument in court, 
and in my opinion not covered by his exception to the depo- 
sition. Itis that it does not appear that the witness was 
sworn or affirmed to testify the whole truth, &c. In this 
the appellant’s counsel is mistaken; the language of the 
certificate of the officer is this, the witness “ was by me 
affirmed to testify the whole truth,” && 

But lastly, the counsel of the appellant thinks that the 
24 


Thames v. 
’ Erskine and 


Gore. 
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sert’a TERM, evidence of his client greatly .preponderated in his behalf. 
The evidence that would induce the circuit court'to grant.a 

Steamboat new trial, ought to appear to that court much more weighty 
aoe bed P than that on which the verdict'was found; for great defer- 
Gore. ence is due to the judgment of the legitimate triers of mat- 

ters of fact. And if much deference is due fromthe circuit 

court to the jury whose peculiar province it is to weigh the 

credit of witnesses, still much more is due from this court 

to the united judgment of the circuit court and of the jury. 

The weight of the evidence appears to me to be so nicely 

balanced, or rather to be so far from inclining in favor of 

the appellant, that the circuit court might, with propriety, 

have refused him a new trial on a much stronger state of 

facts. The clerk of the steamboat Thames, in his deposi- 

‘ tion taken by the appellant,.states~that he delivered the 
boat's bill of lading as soon as it had arrived, to Thomas G. 
Martin, clerk of the house of Finney, Lee & co., agents for 
the said boat, in order that he might advise the plaintiffs of 
the arrival of the. said trunk, and collect the freight and 
charges on the same. Now this same Thomas G. Martin 
had been examined before the reading of this deposition of 
the clerk ; and he had been also cross-examined, by the 
counsel of the appellant ; and he neglected to ask this wit- 
ness at what time of the day he delivered this bill of lading 
to Erskine and Gore. Had that time been proved, it might 
have afforded the jury better means of determining whether 
Erskine & Gore, or the steamboat, had been negligent. We 
are then left to conclude, that the appellant did not believe 
he could gain any thing by a more particular examination 
of the said Thomas G. Martin. In my opinion the circuit 
court committed error neither in permitting the deposition 
offered by the appellees, to-be read in evidence, nor in refa- 
sing a new trial, and its ae ought then to be affirmed, 


; and it is so. 
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Newtson v. Tue Bank or tHe Srate or Missourr. sert's TERe, 


1841. 








Petition in debt will lie on a negotiable promissory note discounted by Noleon 
the Bank of the State of Missouri. The 29th section of the bank ~~ | 
charter was not intended to limit the remedy upon notes discount- Bank of Mo 
ed by the Bank, but to fix the liabilities of the several parties tothe 
mstrument. 


Appeal from the Court of Common Pleas of St. Lous 
vounty. 


J.B. King for Appellant. 


That the appellee cannot maintain petition in debt in this 
cause. See the act incorporating the Bank of the State of 
Missouri, sec. 29, p. 19, of. the Board Acts of 1836 and 1837. 

Also, there is no assignment averred in the petition in this 
case as required by law. See the act in the Digest of Mo., 
page 449, giving the remedy by petition in debt of the in- 
strument sued on, as the law requires. 


Opinion of the Court by Napton, Judge. 


The Bank of Missouri sued the appellant by petition in Petition in 
debt, on a promissory note made by Nelson to John Mc- — 
Evoy, and by McEvoy endorsed to Francis Impey, and by promissory 
Impey endorsed to the Bank. Defendant below demurred oo 
to the petition. Demurrer was overruled and judgment 822% of t 
given for the Bank. aa The 

To reverse this judgment, it is urged that petition in debt ge ag eae 
will not lie on a note negotiable, discounted by the Bank of charter was 


. ° P not intended 
Missouri. The latter clause of the 29th section of the Bank to limit un 


charter is supposed to sustain this position. By that section sion — 
- notes ciscounr- 


it is provided that “all bills and notes, whether under seal ted by the 
or otherwise, at any time discounted by said Bank, shall be ?*"*, poly 
and are hereby placed upon the same footing as foreign bills ities of the se- 
of exchange, so that the like remedy shall be had for the bagel sa 
recovery thereof, against the drawer or endorser thereof, ™¢**: 

and with the like effect, except so far as relates to damages.” 


This section was not intended to fix or limit the remedy 
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“— 5 TERM, upon notes discounted. at Bank, but to fix the liabilities of the 


Nelson 


several parties to the instrument. Such was the construc- 
tion given by this court to a similar provision in. the act 


Rank of Mo, Concerning bonds and notes. The case is not now accessi- 


ble, but it is believed that this case rests upon precisely the 
same principle upon which that was determined. 
Judgment affirmed. 


Lackey v. Lane & McCase. 


The circuit court having opportunities, greatly superior to those enjoy- 
ed by the Supreme Court, of determining whetlter a verdict is 
against the weight of evidence, and whether a new trial should be 
granted, its judgment will not be reversed for refusing to grant a 
new trial on the ground that the verdict was against the weight of 
evidenec, unless a very flagrant case be made out. 


Appeai from the Court of Common Pleas of Saint Louis 
county. 


John B. King for Appellant. 


The court of common pleas erred in overruling said mo- 
tion for a new trial, for the reasons therein filed, because the 
jury found a verdict greatly against the weight of testimo- 
ny, which motion ought to have prevailed. See page 361, 
section 16, Mo. Digest. 


IT’. B. Hudson for Appellees. 


Ist. That by the evidence it is clearly shown, that the 
charges vend specifications contained in the bill of items are 
correct, and the customary charges made by physicians and 
surgeons for like services in St. Louis. Then as to the cor- 
rectness of the value of the services and attendance there 
can be no question, if the services wete actually rendered. 
6 Mo. Decisions, 61; 5. Mo. Decisions, 493, Mulliken v. 
Greer. 
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Opinion of the Court by Scott, Judge. SErT’R TERM, 
. 1841. 
Lane and McCabe sued Lackey for medical services, be- Lar, 
fore a justice of the peace, and recovered judgment, and on ee 
zane ana 


appeal to the court of common pleas, judgment was affirmed. M’Cabe. 


The only question arising on the record, and the only com- eee _— 
plaint of the appellant, is the refusal of the court to grant a opportunities 
new trial, for the reason that the verdict was against the ap i. 
weight of evidence. This court cannot see that the court enjoyed by 


ers : ‘ ™.. ’ ee the supreme 
below erred in this matter. That court has opportunities .ourt. of de- 


greatly superior to those enjoved by this court, of determin- —- 
a 5 Races = ¥ ; : ' whether a 
ing whether the verdict is against the weight of testimony, verdict is a- 
and whether a new trial should be granted. gainst the — 
: ‘ : ; weight of evi- 
When the court beiow has refused a new trial, demanded dence, and 
: ane ie : : ie whether a™ 
simply because the verdict is against the weight of evidence, jew trial sh'd 


it must be a flagrant case which would justify the interfer- = pene 
r ; its juagm 
ence of this court. The difference between the amount ad- wil! not be re- 


i j iC , ea ae - .,, versed for re- 
mitted to be due, and that given by the verdict, being so fesingnnaionl 


small, the court was well warranted on that ground alone in a new trial on 


fusing a trial the ground 
refusing a new trial. hak alee sas 


Judement affirmed. dict was ag’st 
% the weight of 


evidence, un- 
lessa very fla- 
grant case be 
made out. 


Leprer v. Cuivron. 


Where no objections were made to the reading of depositions until they 
were offered in evidence and then they were objected to on the ground 
that there was no proof that the witnesses were not within reach of 
the process of the court, the court very properly allowed that ob- 
jection to be removed by the introduction of other testimony. 


Error to St. Louis Cireuit Court. 
Darby for Plaintiff. 


ist. That the circuit court erred in permitting the depo- 
sitions to be read in evidence, because the defendant below 
had no notice of taking the same, as required by the statute. 
2d. That the circuit court erred in permitting the plaintiff 
24* 
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—. below to offer: evidence to the court pending a motion made 


oe 
chil iton. 


to reject said depositions, as to the residence of the witness- 
es whose depositions were read, after the plaintiff had closed 
his case. 

3d. No-evidence whatever was given to the court to show 
that the defendant was a non-resident, to warrant the serv- 
ing a notice to take said depositions on his attorney. 

4th. That the depositions themselves contain hearsay evi- 
dence, and should have been rejected on that ground. 

5th. The defendant was not identified in any evidence of- 
fered to the court. 

6th. The damages are excessive, and are not sustained by 
any evidence offered, and that the circuit court erred in 
overruling the motion for a new trial. Elliot v. Bobb, 6 
vol. Mo. Rep. 323; Boyce v. Anderson, 2 Peter’s Rep. 150; 
Kean v. Newell, 1 vol. Mo. R.- p. 755; March v. Howell, 1 
vol. Mo. Rep. p. 138; Morton v. Reed, 6 vol. Mo. Reports, 
p. 64; 2 vol. Mo. Rep. page 189, Montgomery v. Farrar. 


Skinkers for Defendant. 


The only questions to be considered by this court are 
whether, 


Ist. The verdict was against evidence, or the weight of 


evidence, and, 

2d. Whether the court erred in allowing the witness at 
that stage of the proceedings to prove the residence of the 
witnesses whose depositions had been read. 

As to the first point, the opinion of the court as frequently 
expressed at the present term, is cited. Upon the second, 
the court is referred to 1 Starkie Ev. 92; Grisley’s Eq 
Evidence, 236. 


Opinion of the Court by Nuapion, Judge. 


This was an action of assumpsit brought by the defen- 
dant in error against Lepper, to recover damages for the 
breach of a spécial contract between the parties. The bill 
of exceptions presents the following state of facts. The de- 
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fendant in error, Chilton, on his way from Virginia to this s=?7’s TERM, 
State, reached Cincinnati, on the morning of the 16th of 
May, 1840, and applied to Lepper, the master of a steam- Lepper i 
boat then lying at the wharf, fora passage on his boat for Guyton. | 
himself, his family, slaves, &c. The price was agreed upon 
between Lepper and Chilton, or his agents, and the plaintiff | 
in error agreed and promised that his boat should leave the 
port of Cincinnati that evening, Chilton having represented i 
to him, that upon no other terms would he consent te ship i 
his slaves on the said boat. Repeated conversations were 
had between the captain and Chilton, or his agents, in all of (j 
which repeated assurances were given by Lepper that the 
boat would leave that evening. The fires were accordingly 
started and steam raised, as if for immediate departure, and 
the slaves of Chilton were transferred to the boat of Lep- ! 
per. The boat did not start until the ensuing day, and dur- 
ing the night one of Chilton’s slaves-escaped, in the recovery 
of which he expended one hundred and ninety-five dollars. \ 

Verdict and judgment was for the plaintiff Chilton, and 
motion for a new trial made and overruled 

On the trial, the plaintiff offered in ‘evidence several de- 
positions, to the reading of which depositions defendant ob- 
jected on the ground that it did not appear but that the wit- 
nesses whose depositions were taken, were within the reach 
of the process of the court. Pending this motion to exclude 
the depositions, the court allowed the plaintiff to prove that 
fact, and thereupon overruled the defendant’s motion. q 

To reverse the judgment below, the plaintiffin error re- I 
lies on the following points : li 

Ist. The plaintiff in error objects to the sufficiency of the 
notice given of thetime and place of taking depositions, said 
notice having been served on defendant’s counsel. 

2d. The plaintiff in error objects to the action of the 
court, allowing plaintiff to suppiy proof of the residence of 
the deponents, pending the motion to exclude the deposi- 
tions. 

3d. The depositions themselves contain hearsay testimony. 

4, The verdict was unsupported by the testimony. 
The first and third points relied on, are not available to 


224 SUPREME COURT OF MISSOURI, 


sert’R TERM, the plaintiff in error in this court. It does not appear, what 
__- _*___ the. rules of the St. Louis circuit court are in relation to the 
‘Lepper proper time of making objections to depositions; No ob. 
fe jections seem to have been taken in the circuit court to the 
sufficiency of the-notice; if any objection existed, it has 
been waived, nor was .the attention of the circuit court di- 
rected to the hearsay testimony, which it is here alleged the 
depositions contained. 
Where noob. As it does not appear from the bill of exceptions, that the 
ogee defendant made any objections to the depositions until they 
reading of de- Were Offered in evidence, and then for the first time objected 
positionsuntil +4 their. being read, because there was no proof that the wit- 


they were of- 


fered in evi- nesses were not within the process of the court, the court 
dence, and er : 
then they Very properly allowed the plaintiff to remove that objection, 


were objected by introducing witnesses for that purpose. 
ground that The details of the testimony in-this case | deem it unne- 
there was no | : we : 

proof that the C&SSary to state, as the court are of opinion that every ma- 


ve apaeen ‘ terial allegation in the declaration was well: found for the 
werenotwith- , . .... 

in reach of plaintiff. . Judgment affirmed. 

the process of I. 

+ ay. aoa Judge Scott not sitting. 

court very 
properly al- 
lowed that 
objection to 
be rezmoved 
by the intro- 
duction of 
other testimo- 


ny. 


v. 
Chiltan. 


Benotst & Hackney v. Powett & Wirson. 
A new trial will not be granted unless the motion fora new trial in the 
circuit court, and the grounds upon which it is asked, are preserved 

in a bill of exceptions. j 


Error to the Court of Common Pleas of St. Louis county. 


Darby for Plaintiffs in Error. 


The question is, as the plaintiffs made out their case, was 
the evidence offered by the defendants, sufficient to justify 
the court in giving a verdict and judgment for the defend- 
aunts. The plaintiffs contend that itis not. Revised Code, p. 
105, sec. 6 and 7; Baily on Bills, p. 50, sec. 6; Mason v. 
T. Rumsey, sen. and T. Rumsey, jr., p. 384, 1 Campbell’s 
Rep.; Baily on Bills, p. 52; Winship v. the Bank of the Uni- 
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ied States, 5 Peters; S. C.R. page 529; Baily on Bills, p. s#?7’s — 
58; Bank of Rochester v. Brown, 7 Wendall, 158; Baily 

on Bills, page 58,.Johnson v. Thompson, page 355, 3 ‘Benoist- and 
vol. Missouri Reports; Martin v. Hays, 5 vol. Missouri —— 
Rep. 63; Williams v. Circuit Court of St. Louis county, 5 Powell and 
vol. Mo. Rep. page, 248; Pratte v. Blakey, 5 vol. Mu. Rep. ~"*°™ 
page 205. 





Gamble & Walker for Defendants. 


Ist. That where one partner gives the notes of the firm, : 
for his private debt, the other partner is not liable when the ; 
notes are issued without his knowledge or consent, and the 
person receiving them knows they are not for a partnership 
debt. Lansing v. Gaine & Ten Eyck, 2 John. Rep. 300: 
Livingston v. Roosevelt, 4 Johns. Rep. 278, 279; Mercein 
v. Andrus, 10 Wendall’s Rep. 461; Lloyd v. Freshfield, 22 
Eng. Com. Law Reports, p. 382; Green v. Deakin, 3 Eng. 
Com. Law Rep. p. 377; Spireff v. Wilks, 1 East. Rep. 48 ; ; 
Ridley v. Taylor, 13 East. Rep. 175; Chagounes v. Edwards, 
3 Peck. Rep. 15; 3 Kent’s Commentaries, p. 42. | 

2d. The fact that P. § J. Powell, and not Peter Powell 5 
Co., endorsed the original note, is, in the absence of rebut- q 
ting testimony, conclusive proof to show that the money | 
was not obtained for the firm of P. Powell & Co. Livings- 
ton v. Hostie, 2 Come’s Rep. 246; Dobb v. Halsey, 16 Johns. 
34; 3 Kent’s Com. p. 43; Foote v. Salim, 19 Johns. 154. ; 


Opinion of the Court by Tompkins, Judge. 


Benoist and Hackney brought their action against Pow- 
ell, Fontaine and Wilson, and judgment being given against 
them, they come into this court to reverse davietones 

The suit was brought on a promissory note made by Tho- 
mas L. Fontaine, payable to Peter Powell & Co, which | 
company consisted of the defendants in this suit. The evi- 
dence showéd that this promissory note was endorsed by 
Peter Powell & Co., and delivered to the plaintiffs, Benoist 
and Hackney. The endorsement was proved to be in the 





erences 
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srrv’n. Tenm, hand writing of said Thomas L. Fontaine, the maker of said 


note, and one of the firm of Peter. Poweli & Co.. <A clerk 





Benoist and in the house of Peter Powell & Co. testified that he was at 


Hackney 
v 


the store when the notice of this note becoming due was 


Powell-and given: that he received the notice, and handed it to said 


Wilson. 


Fontaine, who put it into his pocket: that there were. no 
funds in the house of Peter Powell & Co. to meet said note: 
that the proceeds of the note could not have been applied to 
the business of the firm without some “record” being made 
of it. The defendants introduced another witness, who sta- 
ted that he was a clerk in the house of the plaintiffs, Be- 
noist & Co., and that he was present when the note sued on 
was given “in lieu of, and to lift another note, given by said 
Fontaine, endorsed by Peter Powell & Co. The original 
transaction was in the fall of 1839, on which Fontaine gave 
to the plaintiffs a note signed by himself as maker, and by 
P. & J. Powel', as endorsers. This note fell due, and was 
renewed several times by Fontaine giving a new note with 
P. &. J. Powell as endorsers, and finally the endorsement 
was changed by a new note given by said Fontaine, and en- 
dorsed by Peter Powelland Co. Witness did not know to 
what purpose the money originally obtained on the note was 
applied, nor did he know whether the plaintiffs knew that the 
money was obtained by Fontaine for his individual purpose, 
or to what purpose the same was applied; but that he sup- 
posed it was for Fontaine’s individual use, as it was his indi- 
vidual note ; and he said Fontaine personally negotiated the 
original loan and all said renewals: that he presumed the 
endorsement of Peter Powell & Co. was for security ; that 
he did not know of any dealings in the way of loaning mo- 
ney and discounting notes between the plaintiffs and defend- 
ants on account of Peter Powell & Co. except the transac- 
tion above stated by the wituess.” 

The bill of exceptions having detailed, first, the evidence 
of Joseph V. Garnier, next of Waters, a clerk in the house 
of Peter Powell & Co., and thirdly, that of the last witness, 
clerk in the house of Benoist & Co., the plaintiffs, conclu- 
ded thus: “To the giving of the said testimony of the said 
Waters, as hereinbefore stated, said plaintiffs by their coun- 
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sel objected; and said testimony: was given on the trial of S#P?’s TERM, 
this cause. To the finding of the court sitting in this cause 
as a jury, and the judgment of the court therein, the plain- Benoist and 
tiffs by their counsel objected, and this, their bill of excep- nw 
tions, is made out and signed by the judge as testimony in — and 
the case accordingly.” . i 
The only matter that could be properly excepted to among , +1 new tial 
those above enumerated, is the testimony of Waters. Ido granted un- 
not see that it is liable to any objection ; and accordingly on {0% he mo- 
the argument of the cause in this court, the counsel of the trial in the 


plaintiff's contended for a new trial, which they say was im- —a—. 
properly denied by the circuit court. The bill of exceptions s17urds upon 
contains no motion for a new trial. The clerk's history of asked, are 
the proceedings in the court shows a motion for anew trial, *™civee 
with the usual. reasons; and also an affidavit of Benoist, ceptions. 
one of the appellants, stating the discovery of new evidence 

since the trial of this cause. If a new trial should be grant- 

ed him, he expects to prove by Joseph Powell, originally a 

member of the firm of P. &'J. Powell, that he said Joseph 

Powell endorsed the notes first mentioned by the witness, 

Hays, clerk of the plaintiffs, Benoist & Co., for said Tho- 

mas L. Fontaine, and that the facts of the said endorsements 

having been afterwards made by Peter Powell & Co., were 

known to the said firm of said company ; and that by other 

testimony he expects to be able fully to establish that said 

members of said firm of Peter Powell & Co. were fully lia- 

ble on said endursement, &c. Admitting that all this was 

saved in the bill of exceptions, still a new trial ought not in 

my opinion to be granted. Where is the residence of this 

newly discovered witness, Joseph Powell, the man who en- 

dorsed as a partner the name of P. & J. Powell as security 

on several notes made by this same Thomas L. Fontaine, for 

this same sum of money, with an increase of interest now 

demanded in this cause? We are. not told that he-is a resi- 

dent of the city of St. Louis. But from the facts detailed in 

evidence we are left to presume that he is a merchant long 

residing in the place. The circumstance that Fontaine al- 

ways negotiated this loan in person, and first procured Jo- 

seph Powell to endorse the name of the - of P. & J. Pow- 
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— el on his notes as security, and that he afterwards endorsed 


____ On notes made by himself the name of Peter Powell & Co., 


Benoist.and Of which company he himself was one, was enough to in- 
moby duce the plaintiffs to believe that the money. was for Fon- 
Powell and taine’s private use; and who could be more likely to prove 


Wilson. 


that this drawing was known, if such were the case, to Pe- 
ter Powell, one of the firm of P.& J. Powell, and at the same 
time one of the firm of Peter Powell & Co. It might be 
thought almost gross negligence not to have summoned Jo- 
seph Powell in the first instance, living, as it were, at the 
court house door ; at least there is nothing shown to raise a 
presumption that he is not a man of some length of resi- 
dence in the city of St. Louis. If for such reasons as this, 
new trials were to be granted, it would be vexatious to suit- 
ers, and to dishonest men an opportunity might be afforded 
to tamper with witnesses; and a new trial would be little 
else than an appeal from one jury to another. But the mat- 
ter not being saved in the bill of exceptions nothing more 
need be said. The judgment of the circuit court is 
atlirmed. 


Porrer v. Ditton. 


{f an acceptance be given in the name of the firm by one of the part- 
ners for his own separate use, and that fact is not known to the 
other party,the firm is bound by the acceptance. 


Appeal from the Court of Common Pleas of Saint Louis 
County. 


Gamble & Walker for Appellant. 


1. The law is settled that, where one partner signs the 
name of the firm, as makers, endorsers, or acceptors of a 
note or bill, without the knowledge or assent of the other 
parner, to discharge his individual debt, or for purposes not 
connectéd with the partnership. business, and the payee or 
person receiving such note or bill, knows the circumstances 
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under which it is given, the other partner is not liable, szrt’s tex, 


Foote v. Sabin, 19 Johns. Rep. 154; Dobb v. Halsey, 16 


Johns. Rep. 38; Lansing v. Gaines, 2 Johns. Rep. 300; Li- 
vingston v. Roosevelt. 4 Johns. 278; Lloid v. Freshfield, 22 
English Com. Law. Rep. 382; 3 Kent’s Com. 42; New York 
bee: Co. v. Bennett, 5 Cowen, 574; Green v. Caldwell; ibid. 
489, 

2d. One partner cannot bind the firm by using the name 
of the firm for his own private debt, without the knowledge 
or assent of his copartners. Livingston v. Hostie and others, 
2 Carie’s Rep. 246; Green v. Deakin, 3 English Com. Law 
Rep. 377; Sherif v. Wiltis, 1 East. Rep. 48; Ridby v. Taylor, 
13 East. Rep. 175; Walden v. — 15 Johns. 409; 
Whitaker v. Brown, LL Wend. 7 

3d. Nor can one partner bind his copartner by using the 
name of the firm for his own private debt, when the credi- 
tor taking the note or bill, knew that it was given for his 
individual debt, or for purposes not connected with the part- 
nership, even where the other partner knew at the time of 
the name of the firm being used for such purpose. Mercein 
v. Andrus, 10 Wendall, 461; Foote v. Sabin, 19 Johns. 154. 

4th. And the burthen of proof in such cases is on the 
creditor to show that such other partner authorised or as- 
sented to the use of the name of the firm by one partner for 
his individual debt. Chazournes v. Edwards and Frost, 3 
Pickering Mass. Rep. 5; ioote v. Sabine, 19 Johns. 154; 
3 Kent. Com. 43; Lovesty v. Burr, 1 Wend. 529; Schemer- 
horn v. Schemerhorn, ibid. 119. 


Holmes jor Defendant. 


The court will not set aside the verdict of ajury unless it 
appear to have been manifestly against evidence or the 
weight of evidence, unless palpable injustice has been done; 
and the cause be of sufficient value. Graham on New Trials, 
362, 368; 3 Mo. Reports, 464, 467; 4 Mo. Rep. 295, 301; 
Steph on P. C. 96. Verdict must be decidedly against the 
weight of evidence, 12 Wend. 27; 1] Wend. 143; 2 Cowen, 
479; 9 Johns. R. 36. 


25 


Potter 


v. 
Dillon. 





230 


SEPT’R TERM, 


1841. 








Potter 


Vv. 
Dillon. 


Ifan accept- 


ance be given 
wn the name 
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Opinion of the Court by Tompkins, Judge. 


Potter brought this suit against Dillon before a justice of 
the peace. The matter being submitted to the justice, he 
found a verdict and gave a judgment for the plaintiff. 

The defendant Dillon then appealed to the court of com- 
mon pleas. In this court the evidence was detailed toa jury, 
and a verdict being found by them for the piaintiff, the court 
gave a judgment accordingly. 

The suit is brought on a bill of exchange drawn by one 
Charles F. Downing on Reilly and Dillon, in favor of the 
plaintiff, Potter. This bill was accepted in writing by Reil- 


ly and Dillon. The acceptance was in the handwriting of 


Reilly : at the time of the acceptance Reilly was a partner 
of Dillon in business. Lividence was given by the defend- 
ant to prove that nothing was found on the books of Rielly 
and Dillon to show that there had ever been any dealings 
betwixt the plaintiff and the firm of Reilly and Dillon; but 
that previously to the partnership betwixt them there had 
been some business transactions betwixt the plaintiff and 
Reilly, which were not known to be settled. That the 
drawer had been, and was at the time the bill was drawn, a 
clerk of Reilly and Dillon. <A letter from the plaintiff to 
Dillon was also read in evidence, in which Potter states that 
he holds an order drawa by Charles F. Downing for one 
hundred dollars, and accepted by Reilly and Dillon, &c. He 
says something is due, he supposes about fifty dollars. The 
court instructed the jury that if they believed that this ac- 
ceptance was given by Reilly to plaintiff to pay a separate 
debt of Reilly, and that Potter knew that Reilly was using 
the partnership name to secure his own private debt, they 
will find for the defendant. The defendant moved for a new 
trial for the usual reasons, that the verdict was against evi- 
dence, &c., and that the jury were misled by the instruc- 
tions of the court. 

The instructions of the court were in my opinion, and 
according to the showing of the defendant himself in his 


cf the firm by brief, very correct. This being my opinion, it might be sui- 
one of the 
partners for 


ficient to stop, but the defendant, appellant here, seems to 
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think that after a finding against him by a justice of theser™s TERm, 
neace acting the part of ajury, and also by a jury acting 
under the direction of the court of common pleas, that stili Potter 
the finding is against evidence. To order a new trial insuch — p;7)5,, 

a case would be but an appeal from one jury to another, roe ls yaa 
with this further evil, that it would hold out a temptation to thot fact is 
parties, even honest parties, to be negligent in the produc. i" erat at 
tion of their evidence in the first trials. The court of com- ty, the firm 


: : : . -,is bound | 
mon pleas, with better opportunity to judge of the credit yy, secon! 


due to the witnesses, than we have, was satisiied with this *" 
verdict. But the defendant has not even taken the precau- 
tion to exclude the presumption that there might have been 
other evidence given to the jury. The judgment of the 


‘ourt of common pleas is affirmed. 





Swan & Demine v. O’Fauton & Poux. 


). A plea in the nature of a plea in abate ment, under the act authori 
sing that plea in cases of attachment, only denies the facts alleged 
in the plaintiil’s affidavit as the ground of the attachment. A mis- 
nomer cannot be taken advantage of under that plea, but must be 
specially pleaded in abatement. 

2. An erasure cannot be proved by the opinion of a witness founded on 
inspection of the instrument, however skilled he may be in judg- 
ing of handwritings. Whether the instrument were erased or not 
was a fact for the jury to find on inspection of the paper and evi- 
dence. 


Appeal from the St. Louis Circuit Court. 


Crockett & Gist for Appellants. 


Ist. Did the court err in refusing the instruction to the 
jury asked by the appellants, upon the trial of the issue upon 
the plea in abatement? Upon this point the counsel for the 
appellants respectfully submit, that in proving the fact, that 
a firm composed of Elisha Swan and Anson L. Deming were 
doing business in Illinois in January and February, 1840; 
the plaintiffs in the circuit court did not, thereby, directly or 
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mak - indirectly, establish the fact that. Elisha Swan and Nelson 


Deming were non-residents of this State in July, 1840. 


Swan § Dem- There was no proof whatever that the firm at Lacon, Illinois, 
Polk & O'Fal. Was the same which executed the note sued upon, nor was 


Jon. 


there any evidence conducing to prove their identity. 

2d. Did the court properly refuse to permit the witness, 
Shaw, to answer the question propounded by appellants? 
We believe no principle is better established, than that in 
all controversies relating to handwriting, the opinion of per- 
sons skilled in stich matters, is competent evidence; | 
Starkie’s Evidence, 54; 1 Philips’ Evidence, 373-4; 4 Term 
R. 497; 4 Esp. Rep. 117-145; 2 Saund. on Pleading & Ev. 
504, (side page.) 

3d. The court erred in admitting the note and endorse- 
ment in evidence, for the reason that it will palpably ap- 
pear upon an inspection of the endorsement, that it has been 
erased, and was consequently inoperative at the time of the 
finding in the court below. 

4th. For the reasons above stated, the court should have 
granted a new trial, which was refused. 


Polk for Defendants. 


1. That the circuit court did right to refuse the instruc- 
tion asked by the defendants below on the issue framed on 
the plea in the nature of a plea in abatement. Chitty’s Bills, 
353; Chitty’s Bills, (8th edition,) 579-580; Dickinson v. 
Bowes, 16 East, 110. 

2. That the court below committed no error in overruling 
the motion of the defendants below, for a new trial of the 
issue on the plea in nature of a plea in abatement. Camp- 
bell & Maison v. Hood, 6 Mo. Rep. 217. 

3d. That the circuit court rightly adjudged that the ques- 
tion put by defendants below to the witness Shaw, was ille- 
gal and improper. 1 Stark. Ev. 14, 48, 69. 

4, That the court below did right in overruling the mo- 
tion for a new trial of the issue on the plea in bar. 6 Mo. 
Rep. 217. 
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28 cents, &c. Signed, 
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Opinion of the Court by Tompkins, Judge. “a 
Polk & O'Fallon sued Swan & Deming in the circuit sya, & Dem- 
g t 
court, and having there obtained a judgment against them, “ hy OE es 
they appeal to this court. lon. 


The suit was brought on the statute, i. e. by petition in 
debt. The petition states that they, the plaintiffs, are the 
legal owners of a note against the defendants, Elisha Swan 
and Nelson Deming, executed by them by the name, style 
and description of Swan and Deming, to the fullowing ef- 
fect : 

S519 28.00. St. Louis, 10th May, 1839. 

Six months after date we promise to pay to John Riggin 
and Bro. or erder, five hundred and nineteen dollars and 
Swan & Deming. 

This note was assigned to Polk & O'Fallon, by Riggin & 
Bro., and the plaintiff procured a writ of attachment, to is- 
sue against the goods, &c. of the defendants. On this writ 
the sheriff? made this retura, that he had attached certain 
property in his return enumerated, and that he had offered 
to read the writ and declaration to Anson L, Deming, which 
he refused to hear. Afterwards the defendants filed two 
pleas; the first of which was in these words : 

Swan & Deming, 


ads. ( On attachment. 
Polk & O'Fallon. \ 


The saic defendants by their attorneys pray judgment of 
the said petition and summons, and of the attachment issued 
thereon, because they say that the affidavit filed by said 
plaintiffs, with their said petition, by virtue of which said 
attachment issued, together with all the facts stated in said 


_ affidavit, are untrue, pa 


The second plea denied the assignment by Riggin, &c., to 
the plaintiffs. 

The material words of the affidavit, the truth of which 
is denied in the first plea, are these following, viz: “ that 
Flisha Swan and Nelson Deming, the defendants named in 
the foregoing petition, are justly indebted unto Trusten 


Polk and John O’Fallon, the plaintiffs therein named, after 
25* 





en 


j 
j 
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serr’n TERM, Plowing all just credits, &c., in the sum of five hundred 


and forty dollars and forty-seven cents, on account of the 


Swan & Dem. Same promissory note herewith filed, and a copy of which 


ing v. 
Polk & O'Fal- 


lon. 


is contained in the foregoing petition, and aiso that this af- 
fiant has good reason to believe, defendants are not residents 
of, or residing in the State of Missouri,” &c. On the trial 
of the issue made on the first plea, the defendants gave evi- 
dence to prove that the firm of Swan and Deming was com- 
posed of men named Elisha Swan and Anson L. Deming, 
instead of Ne’'son Deming, and the witness stated that he 
knew no such man as Nelson Deming; and that they resi- 
ded in Illinois. 

The plaintifis gave in evidence two promissory notes, filed 
with the petition in this cause. 

This being all the evidence offered, the defendants moved 
the court to instruct the jury that if they believed from the 
evidence that the firm composed of Elisha Swan and Anson 
L. Deming reside in Illinois, it is not sufficient evidence that 
the firm composed of Elisha Swan and Nelson Deming are 
non-residents of this State. The court refused to give the 
instruction ; and its opinion was excepted to. 

A verdict was found and judgment given against the de- 
fendants, on this issue; and they moved for a new trial; as- 
signing for reason thatthe court refused the instructions 
asked by them; and that the verdict was against evidence, 
Their motion was overruled. 

The defendants then went to trial on the issue made on 
the second plea. The plaintiffs called a witness, who proved 
the assignment of the note. The defendants by their coun- 
sel, asked the witness if he was not skilled in judging of 
handwritings, and if so was it not his opinion that the en- 
dorsement on the back of the note had not been erased since 
it was originally made. The court, on motion of the plain- 
tiff, directed the witness not to answer the question. Ex- 
ception was taken to this decision of the court. A verdict 
being found and judgment given against the defendants on 
this issue, they moved for a new trial; and their motion 
being overruled they appeal to this court. 

It is assigned for error in the judgment on the plea in 
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abatement, that the court refused to give the instructions seer’k Texm, 


asked by the defendants, and should therefore have granted 
a new trial. 


Swan &Dem- 


: ie ae : oe ing v. 
It is assigned for error in the judgment on the issue made p 11° cpa). 


on the second plea, that the court excluded proper and com- 
petent evidence, and these were also the reasons for a new 
trial on the last issue. 

On the error assigned in the judgment of court rendered 
on the issue made on the plea in abatement, it is to be obser- 
ved that the defendant, Deming, should have pleaded the 
misnomer. The plea of misnomer is technically a plea in 
abatement, and not favored in law. In Ist Bacon, title abate- 
ment, letter D, these observations are found, viz: “But, 
though a defendant may by pleading in abatement, take ad- 
vantage of a misnomer, when there is a mistake in the writ 
or declaration, as to the name of baptism or sur-name ; yet 
in such a plea he must set forth his right name:so as to give 
the plaintiff a better writ. One defendant cannot plead a 
misnomer of his companion ; for the other defendant may 
udmit himself to be the defendant. The defendant, though 
his name be mistaken, is not obliged to take advantage of it ; 
and therefore if he be impleaded by a wrong name, and af. 
terwards be impleaded by his right name, he may plead in 
bar the former judgment, and aver that he is wna et eadem 
persona.” 

Again, in 3d Bacon, title error, letter K, 5, it is said “A 
man shall never assign that for error, which he might have 
pleaded in abatement, for it shall be accounted his own folly 
to neglect the time of taking that exception. 

The form of the plea is peculiar. The form of a plea of 
a defendant’s christian name, as found in Chitty’s pleadings, 
p- 901, is this: 

C. D. sued by the name of E. D. ) 
ats. 

A. B. ) 

And C. D. against whom the said A. B. hath exhibited his 
said bill by the name of E. D., comes and says that is na- 
med, &c. 

Our statute deciares that in all cases where the property 


lon 








a a - omni . cain 


a 
. 
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stet’R TERM, Or effects of any defendant shal] be attached, he may file by 

*___ himself or attorney, a plea in the nature of a plea in abate- 

Swan &Dem- Ment, without oath, putting in issue the truth of the facts 

Polk &O'Fal. 2Ueged in the affidavit, on which the attachment was sued 
lon. out. 

A plea in Upon such issue the plaintiff shall be held to prove the 
—o of existence of the facts alleged by him, as the ground of the 
abatement, attachment; and if the issue be found for him the cause 
aotier” shall proceed ; otherwise the cause shall be dismissed, &c. 


that plea inSections 11 and 12, of the act to amend an act to provide 
cases of at- - s 
tachment,on- for the recovery of debts by attachment, p. 6, of the session 
ly denies the pet of 1839. 

faets allege ; 

in the plain. The facts sworn to here in order to procure the attach- 
tiff ’saffidavit xy : 

stthegeenal ment, are, as above stated, that Elisha Swan and Nelson 


ofthe attach- Deming, the defendants named in the foregoing petition, 
ceonmd inane are justly indebted, &c., and that the affiant has good reason 
be taken ad-{9 believe, &c, that the defendants are not residents, &c. 
vantage of : ; : 
under that The defendants then come, and instead of Deming pleading 
eiggenic the misnomer of his christian name according to the rules 
pleadedin above cited, the two defendants commence the plea in the 
abatement. : : bcs : 
form usual when the re is no misnomer, admitting thereby 
that they are the persons sued, and do not pretend to contest 
the truth of the material facts, non-residence and indebtea- 
ness, and after admitting by their own plea that they are 
the real defendants, require the circuit court to instruct the 
jury that if they believe the firm composed of Elisha Swan 
and Anson L. Deming reside in Illinois, it is not evidence 
that the firm composed of Elisha Swan and Nelson Deming 
are non-residents of this State! At common law it has 
been shown, a plea commencing in the manner this did, 
would be construed to admit the identity of the defendants, 
and our statute gives a plea only in the nature of plea in 
abatement, not for the purpose of putting in issue the chris- 
tian name of Deming, but the fact of his residence or non- 
residence in the State of Illinois. The circuit court, in my 
opinion, committed no error in refusing to instruct the jury 
as required, and consequently it committed no erzor in refu- 
sing to grant a new trial, on the issue made on the plea in 
abatement. 
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On the exception taken to the decision of the court in re- s£PT’R TERM, 
fusing to permit the witness to tell the jury whether it was ' 
his opinion that the endorsement on the back of the note Swan &Dom- 
sued on had been erased, this single observation may suffice, 5 1" opal. 
viz: that it cannot be perceived how skill in judging of lon. 
handwritings can enable a witness to judge what is an era- An erasure 


sure better ‘than another man who knows how to write and eg —_— 
knows the meaning of the word erasure. Whether the en- bhai of a 


witness, 
dorsement were erased or nat, was a fact for the jury to fines | 


find on inspection of the paper and evidence, and the court inspection of 


the instru- 
committed no error, in my opinion, in refusing to permit ment, | howev- 


the witness to tell them his opinion on the subject. Thiset skilled he 
may be in 
evidence being properly excluded, and no other being ofler- judging of 


ed, the court consequently committed no error in refusing oo 


to grant a new trial. The judgment of the circuit court is instrument 


wereerasedor 
affirmed. not wasa fact 


for the jury 


Scott, Judge. te find on in- 


spection of 
the paper and 
I concur in affirming the judgment and awarding dam- evidence 


ages. 


Weimer v. Suetron. 


1. If a plea professes in its commencement to answer the whole cause 
of action, and afterwards answers only a part, the whole plea is 
bad on general demurrer. 

2. A general averment, in a plea of usury, that a certain sum was for 
usurious interest ‘‘upon other and preceding transactions,” 
without specifying in what way that usurious interest accrued, does 
not comply with the meaning of the statute, which requires the 
‘special facts’’ to be stated. 

3. A security may avail himself of the defence of usury as well as the 
principal. An endorser for accommodation is regarded in the light 
of a security, and as such is entitled to avail himself of any defence 
which would have availed the maker. 


Appeal from the Circuit Court of St. Louis county. 
J. B. Bowlin for Appellant. 


The only question here is as to the validity of the plea. 





SUPREME COURT OF MISSOURI, 


sert’r TERM, ‘I'he plea shows an amount of usury that covers the whole 


sum claimed, and avers the note void. The demurrer ad- 
mits the usury, and so admitting avoids the note under the 
statute. See R. C. page 333, sec. 4. 


C. D. Drake for Appellee. 


Ist. That the record shows nothing to rebut the conclu- 
sion that evidence was given under the common counts. 
upon which the court below might properly have rendered 
the judgment it did. There should have been a bill of ex- 
ceptions to show that no such evidence was given. 

2d. That the matters set forth in the defendant's last plea 
constitute a defence personal to Call, the maker of the note, 
of which the defendant cannot avail himself, uniess he shows 
himself to be an accommodation indorser for Call, without 
consideration, which the plea does not show; but, on the 
contrary, authorises the conclusion that he was indorser fou 
value. , . 

3d. That an endorser for value cannot inquire into the 
consideration passing between the makér and the indorser. 
he not being privy to the matter. 

4th. That the plea is vague, uncertain and indefinite, in 
setting out the alleged usurious contract between Call and 
Shelton. 

Sth. The plea prays a deduction from the note of $90, 
which oy defendant’s own showing was not reserved as in- 
terest on the note sued on, but on other notes previously 
given. 

6th. That the plea alleges an inconsistency, in stating in 
one place the $90 to have been for usurious interest accrued 
on other notes, and in another place designates it as a part 
of the usuriqus interest agreed by Call to be paid for the 
forbearance of the sum of three hundred doilars. 


Opinion of the Court by Napton, Judge. 


John G. Shelton brought an action of assumpsit against 
Weimar, on a negotiable note drawn by one George W. 





ros 
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Call to the order of said Weimar, and endorsed by Weimar *£??'8_ T¥Rs, 
to the defandant in error. The note was for three hundred 
dollars, payable in four months. The déclaration contained Weimar 
a special count on the note and the common counts. The gy tion. 
defendant, Weimar, pleaded, first, non-assumpsit ; second, 
set-off; third, payment; and lastly, a special plea in bar, 
setting forth a usurious transaction between Call and Shel- 
ton. This last plea commenced in the form usual when the 
plea is designed to answer the whole action ; it averred that 
the note was given in pursuance of a usurious agreement 
between Call & Shelton, in which Shelton advanced to Call 
one hundred and fifty dollars, and took his note at four 
months, for three hundred dollars, sixty dollars of which 
was usurious interest upon the sum advanced, and ninety 
dollars was usurious interest upon other and preceding 
transactions; which preceding transactions are not set forth 
in the plea. The plea concludes as follows: “ wherefore 
the said defendant saith, that in pursuance of the statute 
nforesaid, he the said defendant is entitled to a deduction of 
the said sums of sixty and ninety dollars aforesaid, from the 
amount of said note in the said first count of the plaintiff’s 
declaration mentioned, and that the said plaintiff ought to 
be barred from having and recovering of him the said de- 
fendant, so much of the amount in said note specified, as 
amounts to the usurious interest so corruptly retained as 
aforesaid, all which he the said defendant is ready to verify, 
wherefore he prays judgment if the said plaintiff ought to 
have and maintain his action aforesaid against him.” 

To the first three pleas the plaintiff replied and took is- 
sue, and demurred to the fourth. The demurrer was sus- 
tained, and the defendant had leave to amend; afterwards 
leave to amend was waived, and the remaining pleas were 
withdrawn, and judgment given by nil dicit against the 
defendant. Weimar, relying on his fourth plea, brings the 
case here by appeal. 

The objections to this plea are two-fold. he plea in — 
form commences by professing to answer the whole action, professes in 
and does not propose to answer a part only. The defend- _ mccoy 


ant says that “the plaintiff ought not to have or maintain swer the 
whole cause 
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sert’r TERM, his aforesaid action thereof against him, because,” &c., pro- 


—* ___ fessing in its commencement to answer the whole cause of 
Weimar action, it only answers a part, and in conclusion prays judg- 
ment as though the whole cause of action were answered. 
The whole plea was therefore bad on general demurrer. 1 


of action, and Chitty on Plea. 555; Hallett v. Holmes, 10 Johns. R. 28; 


a Nevins v. Keeler, 6 Johns. R. 64; 1 Saund. 28, No. 3; 
pa shont is Everard v. Patterson, 6 Taun. 646; Woodward v. Robin- 


badongeneral son, 1 Str. 303. 
demurrer. 


A gencral The form of the plea is also objectionable in this: that the 


wap in transaction in which tie ninety dollars of usurious interest 
ry, that a cer- accrued, is not set forth. The statute says it shall be lawful 


ti : 
— sa sous for the defendant to set forth the special fact in pleading, 


interest “up- and a general averment that a certain sum was for usurious 


on other and. 
oreceding interest, without specifying in what way that usurious inter- 


egal est accrued, does not comply with the meanirg of the act. 
witho 8 ° ° c 
cifying in It remains to be considered whether if the plea were 


what way : aa oe woe j 3 
ioe aenitiens amended in these particulars, it W ould constitute a good de 
interest ac- fence to theaction. This question is not necessarily involv- 
erucd, does 

not comply ed in the determination of this case, but a case between the 


. — “ op Same parties, involving this question, having been remanded 
mneani' 
the statute, by the court at its present term, an opinion on the merits 


whichte- ~~ of this defence is deemed proper. The court are all of opin- 


v. 
Shelton. 


‘quires the 


“special ion that a security may avail himself of the defence of usu- 
facts’’ to a. 1 wee } 
ceed. ry, as well as the principal. An endorser for accommoda- 


A socurity tion is regarded in the light of a security, and as such is en- 
may aval 
himself of the titled to avail himself of any defence which would have 
gefence of availed the maker. As the act regulating interest stood at 


usury as well 
as the princi- the institution of this suit, the excess of sis usurious interest 


pal. An en- oy ‘ . 196 
voreer for ae, OVE! the real sum of money advanced was adjudged against 


commoda- _ the lendei, and it became a debt of record, upon which the 


tion isr d- : : : 
aan aa party setting up the usury could on motion have judgment. 


of asecurity, This provision presents a serious difficulty in allowing this 


and as such is . : 
entitled to defence to be set up by a security, as it would seem to be 


avail himself : : Ps ‘ chee 
idanmbetonce the intention of the legislature that the party whose neces- 


which would sities had been taken advantage of should alone be entitled 


I led 
the snaiker to the benefit of this provision, But however this may be, 


and whatever would be the proper course when a case of 


this kind arises, it is clear that to construe the act so as to 








~~ 
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preclude securities from setting up its provisions as a de- — 
, fence, would enable usurers, by a very simple and easy de- , 
vice, to evade the iaw completely. Under the actasit was King 
amended at the last session of our General Assembly, I ap- -,*- , 
| prehend this difficulty will not arise, defendant being by that 
4 act merely relieved from the payment. of usurious interest, 
; and the penalty imposed on the lender going tothe common, 
: school fund. ” 
Judgment affirmed. 
e 
t iedesaie 
| 
J. . er 
‘ Kine, administrator, v. Lane. 
Ny 
fo 1. itisa general end well established principle of law, that in contracts, 
the time of limitation depends on the law of the country in which 
e the action is brought, and not on the law of the country where the 
| contract is made. For although contracts are to be construed ac- 
o* cording to the laws of the country in which they are made, or ac- 
v- cording to the laws of that country, in reference to which they are 
1e made, yet the remedy on them must be conformable to the laws of 
a that county in which the remedy is sought. 
2. The saving of actions against persons out of the State in the 7th sect. 
ts of 2d art. of the statute of “Limitation,” (R. C. 1835, p. 394,) ex- 
n- tends to forcigners, or those who have resided altogether out of the 
u- State, as well as to citizens of the State, who may be absent for a 
time. Whether the defendant be resident of this state, and occa- 
wil sionally absent, or whether he resides altogether out of the State, 
n- is not material. If the cause of action arises abroad, it is sufficient 
ve to save the statute from running in favor of the party to be charg- 
at ed, until he comes within this State. 
St 
st Appeal from the St. Louis Circuit court. 
he 
nt. — , 9 
his Opinion of the Court by Scoit, Judge. 
be : ” . : 
“ Wm. B. King and Ann F. Lane were residents of the 
al State of Virginia, in the year 1825. While still residing 
* there, King executed two bonds to Lane, payable in Novem- 
’ s " ar 
of ber, 1826, afterwards in the year 1834, King left Virginia 
i. and became a resident of this State, and some years there- 
SE 
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serT’R TERM. after died, and the appellant administered on his estate. Ann 
F. Lane is still a resident of the State of Virginia, and com- 
King menced this suit against the appellant in July, 1840. 

me The question arising upon this state of facts is, whether 

an action of debt on the bonds is barred by our statute of 

limitations, limiting an action of debt on bonds and promis- 
sory notes to ten years. 

_It is a general and well established principle of law, that 

eae wi contracts the time of limitations depends on the law of 

ral and well the country in which the action is brought, and not on the 


oo. op law of the country where the contract is made; or in other 

law, that in words, on the lex fori, and not on the lex loci contractus. 
econtracts,the sail i 

time of lim; POT although contracts are to be construed according to the 

tation de- ' laws of the country in which they are made, or according 
ends on the "i . 

rw of the. to the laws of that country in reference to which they are 


na gl made, yet the remedy on them must be conformable to the 
tion isbrought laws of that country in which the remedy is sought. This 


ee srthe Principle was early recognized in the English jurisprudence. 
country In the case of Duplex v. De Roven, 2 Vernon, 540, a bill 


where the ‘ : ; ; , s 
contract is Was filed for a discovery of assets and satisfaction of a debt 


made. For al- contracted in Rome, and the English Statute of limitations 
though con- 

tracts are to Was pleaded, and the court allowed the plea. In the case of 
ames 40 Stirthost v. Graeme, 2 Blackstone Rep. 723, and 3 Wilson 
the laws of R, 145, the plaintiff was beyond seas in Germany, and had 
that country : : % en 

in reference 2lways resided there. Upon a demurrer to this fact set out 
tn ge in a replication to a plea of non assumpsit, infra sex annos, 

3 . . . . . . 
the mee the court said, ifthe plaintiff is a foreigner, and doth not 
t t , Sone ‘ 

be conforma. come to England in fifty years, he still hath six years after 
ble tothclaws his coming to England to bring his action ; and if he never 


of that coun- ; : . ; 

try in which Comes to England himself, he has always a right of action 

the remedy while he lives abroad, and so have his executors or admin- 

is sought. 3 
trators after his death. In the case of Williams v. Jones, 
13 East. 439, both plaintiff and defendant resided in India, 
when the promise on which the. action was founded was 
made, and continued to reside there for more than six years 
after the making of the promise, and afterwards upon the 
return of the defendant to England, upon a demurrer to a 
plea of nonassumpsit, infra sex annos, the court held that the 
plaintiff was not barred. By the common law the plaintiff 


Lane. 








out as 


Th 
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had an unlimited right of suit, till barred by the statute ofserr’s term, 
limitations. The statute contains exceptions, and if the 


plaintiff brings himself within those exceptions, there isno King 
statute restraining his right of action. By the word plain- v. 
Lane. 


tiff in the statute is included as well foreigners as residents ; 
foreigners who are not, and who never have been within the 
State; and the word defendant also includes foreigners who 
may contract abroad, and afterwards come into the State. 
Whether the defendant be resident of the State, and is oc- The saving 
casionally absent, or whether he resides altogether out of the Cala 
State, is not material. If the cause of action arises abroad, sons out of 


ieee ae ° Mae 2 the State, in 
it is sufficient to save the statute from running in favor of the the 7th sec. of 


party to be charged until he comes within our State. It is — — 
a ute o 
not to be inferred that because the statute uses the word ‘Limitation,’ 


“return,” that therefore it contemplates only residents, who - A et 


occasionally go abroad ; it was designed to apply to foreign- tends to for- 


. . eigners, or 
ers who always reside out of the State, and who may be those who 


found here to be served with process, as well as to residents. — — 
: } a gethe 
In the case of Ruggles v. Keeler, 3 Johnson, Judge Kent, of the State, 
G J il 7 _—" f the E as well as to 
in a masterly manner sustains this construction of the Eng- ti re oF? 
lish statute of limitations, which so far as the merits of this State, who 
_ as ; A may be ab- 
case is concerned, is like our own. As to the question, whe- sent, for a 
ther this case is to be determined by the act of jimitation — . lagi 
f ae : - Y 1¢e 1¢ «6de- 
1825 or 1835, it will be remarked, that the 11th section, 3d fendant be re- 
article of the act of 1835 says, that if the action accrued se ea ic 
Whe ’ e 
before the taking effect of the said act, the statute of 1825 casionally ab- 


. . . . . ° sent, or whe- 
shali give the limitation. This action accrued before the act ther he re- 


of 1835, and is consequently subject to the statute of 1825. a 
7 ae Be 
The application of this statute to the pleadings in this cause the State, is 
i : : “a not material 
will show that errors have been committed by the court be- [Pyne cause 
low in overruling and sustaining demurrers, and this is an of ——_ ey 
. pt tg : ° ‘ rises avroad, 
apology for not giving a statement of the pleadings. But j¢ js sugicient 
as on the record all the facts appear, and as there is no dis- ee . 
z Sté - tro 
pute about them, and as upon the whole, judgment has been running in fa- 
as : vor of the 
rendered for the party who was in the right, judgment af- pale ieee 
firmed. charged, un- 
til he comes 
within this 
Judgment will still be rendered for the plaintiff agaist the State. 


appellant, as administrator of Wm. B. King, and the judg- 
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srrt’r TERM, ment below being against the appellant personally, is revers- 
"___ ed, and judgment will be entered in conformity to this opi- 
Hinson nion ,and the appellee will :ay the costs. 


v. 
Tho State. 


Hinson v. Tne Srarc. 


In an indictment, under the Sth section of 8th article of the act con. 
cerning “Crimes and Punishments,” (R. C. 1825, p. 236 ) for ‘‘lewd- 
ly and lJasciviously’’ abiding and cohabiting, it is sufficient to charge 
the offence as having been committed on a certain day, and it is not 
necessary to charge the offence with a continuando. lt scems that 
proof of a single act of such criminal intercourse would not of it 
self be sufficient to sustain the indictinent. 


Appeal from the Jefferson Circuit Court. 
Primm for Appellant. 


The appellant has brought his cause here by appeal, and 
he assigns for error on the part of the circuit court, that they 
refused, 

First, To arrest the judgment ; 

Second, To grant him a new trial. 


Opinion of the Court by Tompkins, Judge. 


This indictment is founded on the 8th section of the 8th 
article of the act concerning crimes, in the words of the 
act. 

It charges, in the words of the act, that Isham Hinson, 
late of, &c.. being a married man, and not married to Diana 
Smith, unlawfully did lewdly and lasciviousiy abide and coha- 
bit with the said Diana Smith, contrary to the form, &c. 

There was a motion for a new trial and in arrest of judg- 
ment. 


Inanindict- First. Against the indictment it is alleged thata single act 
ment under 
the 8th sec. of Of subelilention, not constituting the indictable offence of 


Sthart.of abiding and cohabiting, the iudioteanat should have charged 
the act con- © ad 


cerning the offence with a continuando. 
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The indictment in the case of the Commonwealth v. Calif, sePt’8 . 7ERM, 
10th Massachusetts Reports, 153, is framed on a statute pre- ° 
cisely similar. The defendant ia that case admitted thatone — Hinson 
act of criminal- intercourse betwixt him and the woman 
named in the indictment could be proved, and it was agreed 


v. 
The State. 


‘Crimes and 
unishments’ 
was in the opinien of the court sufficient to maintain: the (R. C. 1:35, 


2 6.) for 
indictment, the defendant would on his arraignment plead fjewaty pane 


guilty to the indictment, and submit, &e. The court being 0 tsciccigaes 4 
abiding an 
of opinion that such proof would not sustain the charge of cohaviting, it 
is suficientto 
charge the 
of the Massachusetts act,) discharged the prisoner, observ- ae a 
wVINg cecn 
ing that such evidence might have maintained a charge of committed on 


adultery. The attorney general of Massachusetts thought * certain days 
and it is nots 


it a good indictment, and the court did not seem to think necessary to 
charge the of. 
fence with a 
discharged. The counsel for the appellant seemed also to a. 
? £ ¥ : 2 scems tha 

think that the evidence to maintain the charge was slight. proof of a 
Had I been a juror, I could have reconciled myself to find single act of 

: : ; : ; c such criminal 
a verdict of guilty on much slighter evidence than what was intercouse 


. ‘ : atest would not of 
given in this cause. Because, then, the indictment seems jtsclt be sufi- 


well enough framed, and that there is no deficizney of evi. = Ps one 
ain 1¢€ in- 
dence, the judgment of the circuit court will be affirmed. — dictment. 


betwixt him and the attcrney general, that if such evidence p 


associating and cohabiting together (for that is the languag ge 


otherws ise, for on defect of evidence alone was. the prisoner 


Ross v. CrurTstIncEer. 


Fraud in fact isa question with the jury, and any secrecy in the trans- 
action, or circumstunces indicative of concealment, or of a design 


to give one the appearance of being the owner of property which 


he does not ewn, are circumstances of fraud. But the jury are to 
weigh such evidence, and may or may not ¢ 1ee fraud in fact 
therefrom. 

hk re ie 


Appeal from the Circuit Court of St. Louis county. 
Bowlin & Woodruff for Appellant. 


Ist. That the circuit court erred in refusing the instruc- 
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serT’k TERM, tions asked by the defendant’s counsel. The three first of 


Ross 
Vv. 
Crutsinger. 


which were in substance : That the possession of personal 
property by the vendor, after the sale, whether absolute or 
in trust, is fraudulent and void in law as against creditors 
prior or subsequent, and would be subject to execution or 
attachment, as any other property of the vendor in pusses- 
sion. 6th vol. Mo. Reps. p. 575; the R. C. page 283, Sta- 
tute of Frauds; 3 Mo. Rep. 290; 2d vol. Mo. Rep. 231; 15 
vol. Wendall, 212; 1 Powell on Mortgages, pages 36, 37, 
8 Term Rep. 140: 3 Maul and Selvin, 374; 3 Price, 6 ; 9 
Johnson, 337. 

2d. That the court erred in refusing the fourth instruc- 
tion, which is, in effect. that the conveyance of chattels and 
retaining possession in the vendor, without recording the 
deed or giving notice, is void as against creditors and subse- 
quent purchasers, and if void as against creditors, it is equal- 
ly void as to purchasers under their executions. Statute of 
Frauds, page 283, R. C.; Mo. Rep. vol. 6th, 575; 3 Mo. R. 
290, and the authorities above quoted. 

3d. That the court erred in its instruction to the jury. It 
had no application to the case before the court in the proof ; 
it is a mere abstraction, and however good it might be, as 
an abstact principle of law, it afforded no light to the jury, 
but served to confuse them. 

4th. That the court erred in refusing a new trial, for the 
verdict was clearly against the evidence, both as it regards 
the principles involved in the case, and the amount of the 
damages, being more than double as much as fixed by any 
witness. See Trime’s case, reported in the Law Library, 
vol. 19, page | ; see also authorities above referred to. 


J. B. Walker, for Appellee. 


_§ 


Ist. Thergis a distinction between an absolute and a con- 
ditional sale of chattels, as to the vendors retaining posses- 
sion after sale. The possession by vendors after sale, even 
in an unconditional sale, is not a fraud per se, but only a 
badge of fraud, that may be rebutted by evidence that it was 
a bona fide transaction, and the possession was consistent 
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with the agreement honestly made. Brooks v. Powers, 15 szrt’s. term, 


Mass. Reps. 244; Badlaw v. Tucker, 18 Mass. Rep. 389. 

2d. The possession by vendor, of personal property, after 
sale, if it be a conditional sale or mortgage, is no evidence 
of fraud, because such possession may be consistent with 
the trust or mortgage deed, and is not presumed to give a 
false credit to vendor. And if goods are mortgaged to se- 
cure a debt, and there be an agreement that mortgagor shall 
retain possession, a fraudulent sale against creditors cannot 
be presumed. Badlaw v. Tucker, 18 Mass. Rep. 389 ; 2 
Kent’s Com. pages 512, 531; Marsh v. Lawrence, 4 Cowen, 
461; Burrow v. Paxton, 5 Johns. 258; Beals v. Guernsey, 8 
Johns. 416; Craig v. Ward, 9 Johns. 197; Anderson v. Van 
Allen, 12 Johns. 343; Cole v. Davies, 1 Ld. Raymond, 724, 
cited in Sturtevant v. Bullard, 9 Johns. 340; and Maggott 
v. Mills, 1 Ld. Raymond, 286. 

3d. In this case there was no possession after mortgage 
inconsistent with the deed, and the creditor, Clopper, had 
notice of the deed of trust before attaching, and the defend- 
ant below, had notice of the deed before purchasing under 
the execution in favor of Clopper. The deed of trust then 
cannot be fraudulent on account of secrecy as to them. 

4th. A mortgage of personal chattels, without change of 
possession, has been held valid—In Maine, 3 Shepley’s Rep. 
48,) cited in 46th No. Amer. Jurist, 447) ; in Massachusetts, 
18 Mass. Rep. 389; in New Hampshire, 5 N. H. Rep. 545; 
in New York, 19 Wendall Rep, 514, (cited in 44th No. 
American Jurist, 453: also, in case of Hoe & Co. v. Lock, 
(a recent case reported in New York Courier of Jan. 14th. 
1841) ; New Jersey, Halstead’s Reps. 155 ; North Caroli- 
na, 1 Badger v. Devereaux, 76, cited in 2 Kent, Virginia ; 
6 Randoiph’s Reps. 82; Tennessee, 3 Yerger’s Rep. 475, 
502; Kentucky, 2 Dana’s Rep. 204. 


Opinion of the Court by Tompkins, Judge. 


Ross was plaintiff below, and having obtained a judgment 
against Crutsinger, he appealed to this court. 
On the trial of the cause the plaintiff gave in evidence a 





Ross 
v. 
Crutsinger. 
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sept’R TERM, deed of trust made by one Hervey to the plaintiif for the 


Ross 
Vv. 
Crutsinger. 


benefit of James S. Queissenberry, upon a horse which was 


the property in question in this’ suit, and a lot of groceries 
at a store in the neighborhood, to secure the sum of two 
two hundred and twenty-five dollars, which the maker of 
the deed admits in his deed to be due to Queissenberry, the 
one half on the first day of September, and the other on the 
first day of January then next, viz: after the 19th day of 
May, 1838. The horse was sold on execution, and Crutsin- 
ger became the purchaser, with the knowledge of the deed 
of trust above mentioned. The horse had been purchased 
by Hervey aforesaid from Queissenberry, and to secure the 
payment for this horse the deed had been made as aforesaid 
to the plaintiff, giving him for Queissenberry’s use this lien 
on the horse and groceries. 

The defendant then proved that Hervey for about one 
year had this horse in his possession next before he was ta- 
ken into possession by the officer who soid him under pro- 
cess issued by a justice of the peace. The witness stated 
that Hervey claimed and used the horse as his own; also 
that he never heard that either Queissenberry or the plain- 
tiff set up any claim to the horse till Hervey left the country: 
that Hervey left the country in debt, and under pretence of 
an intention to return: that he left the country indebted to 
the witness and others to the amount of two or three hun- 
dred dollars, in the spring of 1839, and told the witness to 
keep the horse till his return : the witness claimed the horse 
to pay for his keeping; but his claim was not allowed. Wit- 
ness was neighbor to Queissenberry, and [ervey had board- 
ed with him at his house, and kept the horse there. It was 
a seed horse. The plaintiff in the execution under which 
the horse was sold, testified that he had seen the deed of 
trust, and knew of it before he attached the horse: that the 
debt which the horse was svid to satisfy, was contracted for 
money loaned to Hervey to purchase the horse. This wit- 
ness, With several others, testified to the same facts men- 
tioned by the first witness of the defendant. ‘The defend- 
ant also examined Ross, the plaintiff, who stated that he had 
never been informed that the horse had been conveyed to 
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him in trust until Hervey had left the country, although s#rt’s teax, 
Hervey before he left the country, had told him that he had" 
purchased the horse. Ross 

This being the evidence in the cause, the counsel of the 
defendant and appellant moved the court to instruct the 
jury— : 

Ist. That in all transfers of personal property, in order to 
make the transfer valid as to creditors and subsequent pur- y 
chasers, it is necessary that possession should accompany 
the deed or instrument conveying the property, unless there 
be some sufficient reason shown for the possession not being 


Crutsinger. 


changed. 

2d. That when personal property is mortgaged or con- 

veyed in trust, for the purpose of securing a creditor, it is 
necessary that the possession should be changed, otherwise 
the property thus conveyed will be subject to execution, at- 
tachment, or the claim ef subsequent purchasers. 

3d. The mortgagee is entitled to the possession of person- 
al property, and in order to protect such property from the 
claim of creditors, it is necessary that the possession should 
be given at the time of giving the mortgage, or a sufficient 
reason given for the property not being given at that time. 

4th. A conveyance in tryst of a chattel interest, unless the 
possession accompanies the transfer, or the deed of trust is 
recorded, is fraudulent against creditors and subsequent 
purchasers without notice, and if it was fraudelent as against 
Clopper, the attaching creditor, it is equally so against the 
purchaser under Clopper’s judgment. 

The circuit court refused to give these instructions, but 
gave the following, viz: 

Fraud in fact is a question with the jury,and any secrecy — Fraud_ in 
in the transaction, or circumstance indicative of conceal-{*¢! peje 
ment, or ofa design to give a man the appearance of prop- jury, and any 
erty which he does not own, are circumstances of ices 
but the jury are to weigh such evidence, and may or may ae 
not find or deduce fraud in fact therefrom. The defendant cative of con- 
excepted to the opinion of the court refusing to give the in- el nai 
struction asked by him, and also to the instruction given as give one the 


appearance of 
above by the court. ana tiee 
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exer’k vERM, Jn the case of Shepherd v. Trigg, decided at Lexington at the 
* last term of this court held there, it was decided that although 
Ross | property mortgaged by the father of Trigg, the defendant 
icine in error, had remained in the possession of the father till his 
Urutsinger. me . 
owner of pro- death, the son living under the same roof with the father all 
4 ggg the time, this was not conclusive evidence of fraud. This 
own, are cir- court decided that the circuit court committed no error in 


See pat Permitting the defendant in error to give evidence to the jury 
mee peas of a valuable consideration paid, and other evidence to prove 
evidence, and the honesty and fairness of the transaction. That case not 
nov dedues > HOW being before us, we cannot go into any detailed exam- 
fraud in fact ination thereof, nor do I conceive it necessary. Iam not 
therefrom. inclined to believe that the circuit court committed any er- 
ror in refusing to give the three last of the instructions asked 
by the defendant. The instruction given by the court seems 
to have supplied well enough the place of the first asked by 
the defendant, and the jury seem to have been told plainiy 
enough that they were at liberty to find for the defendant, 
if they had thought there was any thing fraudulent in the 
transaction betwixt Queissenberry and Hervey. Ross seems 


to have been a mere nominal party to the suit. 


The judgment of the circuit court is therefore affirmed. 


Censaux & Barper, Garnishees of Jenkins, v. Lips. 


A motion fora new triai was argued by briefs in writing before the 
Judge of the St. Louis circuit court, whose commission expired be- 
fore the motion was decided, ora bill of exceptions signed. A bil! 


of exceptions was presented to his successor, with the affidavits ¢: 


the witnesses sworn and examined on the trial, stating the testimo- 
ny given by them respectively. The latter judge signed the bill ct 
exceptions, and afterwarcs refused, on the motion of the opposite 
party, to strike the bill from the record. Held, that the latter 
judge had no right to sign the bill of exceptions without the cen- 
sent of the opposite party, as the statute requires that exceptions 
to the opinion of tne courtshall be taken ia the progress of the triai. 
(R. C. 1835, titie ** Practice at Law," art. 4, sect. 20, p. 464.) 
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Appeal from the St. Louis Circuit Court. SEPT’R TERM, 
1841. 

Hamilton for Appellants. cienenni ape 

% Consaui. and 


Ist. We hold that the circuit court had jurisdiction cf the 
motion for a new trial, and was competent to grant or re- 
fuse it, that it was constrained to do one or the other of 
these two things. Here then was a function without any 
specific legal remedy. The court was right in coming at the 
difficulty in some way that justice might bedone. All that 
could reasonably be required was that it should conform its 
proceedings to peculiar exigencies and circumstances of the 
case. This was done. The appellee not agreeing with the 
garnishees as to the evidence presenied by them, to remove 
all doubts the court resorted to the witnesses, whose testi- 
mony was spread upon the record, to enable it to pronounce 
its judgment upon the motion. Tidds’ practice, 914 It is 
admitted that the more appropriate remedy would have 
been to permit the facts of the case to be found by a jury 
upon a venire de nove, and if it be insisted that the facts do 
not appear, or are not legaliy upon the record, inasmuch as 
the garnishees were not guilty of such fault as amounted to 
negligence, this court will remand the cause for a new 
trial, rather than suffer’ the rights of the garnishees to be 
prejudiced by a mere interregnum of the court below. 1 
Randolph, 461, and cases there cited ; 7 Cowen, 103. But 
here was an appeal to the equitable powers of the court, for 
summary relief, and its action is not the subject of a bill of 
exceptions, lL Binney, 222; 12 Johnson, 31; 3 Green, 377; 
and cases there cited; 6 Mo. Reports, 208. At common 
law there was no bill of exceptions; it was first introduced 
by the statute of Weston 2, (13 Edw.) which appoints no 
time within which the bill must be drawn up and signed. 
Tidd’s practice, 863. Our act in express terms requires the 
exception to be taken during the progress of the trial. The 
construction given to the statute of Weston, amounts to 
the same thing. 1 Salk. 288. But though generally taken 
during the trial, the bill may afterwards be put into form 
and signed. ‘Tidd’s practice, 863; 9 Wheaton, 657-8. The 
irregularity, if any, in the proceedings of the court below, 
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sert'R TERM, Was there waived by the appellee. It is also waived here. 


After an unsuccessful motion to strike out the bill of ex- 


Consaul , and ceptions, both partiesargued the motion of a new trial, upon 


others 


v. 
Lidell. 


the facts then spread upon the record. The. appellee is 
therefore estopped from denying that the facts spread upon 
the record are legally there; he there adopted them, and 
admits them here, and puts himself upon the law of his 
case. 3Green, 144, and cases cited. At all events this 
court is authorised in regarding that part of the case which 
applies to the instructions refused and given, as disclosed by 
the bill of exceptions. Ll Wend. 431, 439. The bill of 
exceptions having been filed in the court below, and return- 
ed here under the seal of the court to which the writ of 
error is directed, has itself become a record, and cannot 
now as such be disputed. Besides, this court has already 
manifested a disinclination to interfere with the manner in 
which the circuit court may choose to make up its own re- 
cords. 6 Mo. R. 572. 


Skinkers for Appellee. 


The appellee moves to set aside the bill of exceptions, or 
strike it from the records, for the following reasons : 

ist. Because the bill was not presented for signature in 
the progress of the trial, or some note in writing made of 
the facts by the presiding judge, or by the counsel for the 
appellants, and submitted to him for correction at that time. 
On this point see Revised Statutes of Mo. p. 464, sec. 20, 
21; 9 Wheaton, 651; 4 Peters, 107; 1 Salk. 288; Middle- 
burg v. Collins, 9 J. R. 346; 3 Cow. 33. 

2d. Because the bill was signed by Judge Mullanphy, 
who did not preside, and not by Judge Lawless, who did 
preside on the trial of the cause. R.St. of Mo. page 464, 
sec. 21,22; 3 Cow. 33; 4 Peters, 107; 9 J: R. 346. 

3d. Because if Judge Mullanphy were competent to sign 
the bill, he could do so only upon a re-examination of all 
the witnesses, who testified upon the trial, in the presence 
of both parties, and not upon the ailidavits of the witaesses 
taken by the appellants, without notice before justices of the 
peace. 
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Mth. Because if it were admissible to receive such aflida- § 


vits so taken, vet the affidavits of all the witnesses should 
have been, but were not taken. 

5th. Because in some instances the aflidavits of persons 
other than the witnesses who testified were taken, as to the 
evidence of those witnesses upon the trial, and no reason 
assigned for the failure to take the affidavits of the witness- 
es themselves. 1 Stark. Ev. 158. 

6th. Because these last mentioned deponents did not re- 
peat the words of the witnesses, whose evidence they pro- 
ved, but merely sw ore to their substance or effect. 1 Phill. 
fiv.974; 4T. R. 290. 

7th. Because they did not swear with précision and posi- 
tively as to such evidence, but vaguely and according to 
their belief, 

_ Sth. Because the bill of exceptions was improvidently ex- 
ecuted; was irregular and against law. 

Sth. Because the bill of exceptions does not state that all 
of the evidence given on the triai was coatained in the bili. 
5 Mo. Rep. 529; 2 Mo. R. 190; Digest, 464, sec. 20-1-2 - 
t Peters, 197, ex parte Bradstreet: 9 Joh 


ison, 346, Medber- 
" on 2< "y 
ry v. Collins, &e.; 3 Cowen, 32, Campbell v. Shuls. 


Opinion of tae Court dy Tompkins, Judge. 


This was a suit commenced by Jenkins against Lidel!, in 
the circuit court, in which judgment was rendered for Jen- 
kins. . 

Jenkins moved the court to strike from “the record in 
this cause a bill of exceptions signed by the court for the 
garnishees, Robert Barbour and Joseph Consaal, as irregu- 
larly signed and made a part of the record. This motion 
was everveled by the court, and the decision of the court 
overruling such motion was excepted to, 

The judge of the circnit court has made a statement of 
the case, of which a copy will be taken, as better calculated 
to explain the case than any statement that i, perhans, could 
make ; it is as follows: 
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sert'k TERM, Be it remembered, that this case was tried on the 
1841. day of ———, of this year, (1841,) and the motion fora 
Consaul and New trial was argued by briefs in writing before the former 
= judge of this court, whose commission expired before he 
Lidetl. decided the motion, or signed the bill of exceptions; and 
this bill of exceptions is now presented to the court, with 

the aflidavits of all the witnesses sworn upon the trial, ex- 

cept one, stating what was the testimony given upon the 

trial; and as to that one whose affidavit is not presented, 

the aflidavit of counsel is presented, showing what was his 

testimony; and the present judge of this court knowing 








nothing personally of the evidence given on the trial, or of 


the proceedings therein, receives the suid affidavits to show 
the facts stated in this bill of exceptions, as the plaintiff does 
not agree with the garnishees upon the evidence given on 
the trial, and objects to the judge signing a bill of excep- 
tions in this case-upon the affidavits filed, which objections 
the court overrules, and, at the prayer of the garnishees, 
signs this bill of exceptions for the garnishees, and orders 
that the same may be made a part of the record. 

The act regulating practice at law, provides that “ when- 
ever in the progress o: any trialin any civil suit depending 
in any court of record, either party shal! except to the opin- 
ion of. the courf, and shall write his exception, and pray the 
court to sign ihe same, the person or persons composing the 
court, or the major part of them, shall, if such bill be true, 
sign the same; and if they refuse to sign the same on ac- 
count that itis untrue, they shall certify thereon, under 
their hands, the cause of such refusal." See 20th section ot 
4th article, page 464, of the digest of 1835. 

This section evidently contemplates the exception being 

A motion taken during the trial of the cause, and signed by the court 
— ae during such trial, or at least that the exceptions should be 
= een dy allowed during the tial. ‘The 22d section of the same arti- 
fore the judge cle contains the only intimation of a case in which time is 


— Saad given; that is, when the judges shall have refused to permit 


court, whose any bill of exceptions, signed by by-standers, to be filed, 
commission 
expired betore and shall have certified that it is untrue, either party is al- 


the motion lowed five days to take affidavits in relation to its truth. 
was decided, 
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The statute of Westminster, giving bills of exceptions in serT’R TzRM, 
England, is different from:ours, and the English writers say ‘ 
that although no time be appointed by this act, when the Consaul and 
justices shall put their seals, the party must pray the same _— 
before judgment; but if they deny it, then. may they be Lidell. 


commanded, after judgment, to put their seals, and the ora pili of ex. 


putting of their seals after judgment, shall be sufficient. 2d em — 
; , ‘ . me : es d to 

Bacon, 780; title, bill of exceptions. The same article con- his successor, 

: ‘ : > . : with the affi- 
» é¢ * « . v6 > ° 

tinues, “ where a corporation bock was oflered in evidence ji yi4. or ke 

to prove a member of the corporation not in possession and witnesscs 


: ; . A sworn and ex- 
refused, and no bill of exceptions was then tendered, nor ainined onthe 


was the exception then reduced to writing, and the trial ie 
proceeded and a verdict was given for the plaintiff; the given bythem 
court being moved for a bill of exceptions at next term, it gts 
was urged for the bill, that the law ‘requires, guod proponat judge signed 
exceplionem suam, and no time is appointed for reducing it to peas cag 
writing, anda party is not grieved till a verdict is given a ar 
against him; and the same memory that serves the judges motion of the 
for a new trial will serve for a bill of exceptions. On eS 
other side, it was said that this practice would prove a great the bill from 
cae ‘ aie: the record. 

difficulty to judges, ond delay of justice ; that the prece- yaya that th 
dents and entries suppose the exception to be written down “gigas > 
upon its being disallowed, and the statute ought to be con-to sign the 
strued so as to prevent inconvenience; besides the words oe 
of the act are in the present time, and, so is the writ formed the consent 
on the act. Holt, Chief Justice: If this practice should iene a 
prevail, the judge would be in a strange condition ; he for- a 
gets the- exception and refuses to sign the bill ; you should exceptions to 
have insisted on your exception at the trial. The statute ‘oh —— - 
indeed appoints no time; but the nature and reason of the sill be taken 
thing requires the exception should be reduced to writing, — oT is 
when taken and disallowed; not that they need be drawn ae a 
up in form, but the substance must be reduced to writing «Practice at 
whilst the thing is transacting, because it becomes a record. {2 a. . 
So the motion was denied. 44.) 


This is the construction given to the English statute, 
where confessedly the statute fixes no time. But our sta- 
tute indicates in the strongest terms, that the exceptions 
shall be reduced to writing, and signed during the trial. 
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serr’x teRM, The cases of Shepherd & Storrs, and of Campbell v. Schuli, 


3d Cowen, 32, show that the supreme court, New York. 


Consaul and have held that exceptions ought to be written down at the 


others 


v. 
Lidell. 


time they are taken; and that even when exceptions were 
mentioned on the trial, and one or more of the judges inti- 
mated that this would be sufficient, the bill was not allowed. 
The court further says, “the exceptions’shouldjhave been re- 
duced to writing at the trial or during the term. To the 
same purpose see Medberry v. Collins and Mead, 9th John- 
son, 346; also ex parte Bradstreet, 4th Peters, 107 ; where 
Chief Justice Marshall says that the law requires that a bill 
of exceptions shall be presented at the trial. But the usual 
practice is to request the judge to note duwn in writing the 
exceptions, and afterwards during the session of the court to 
hand him the bill of exceptions, and submit it to his correc- 
tion from his notes.” Had the late judge -taken notes of 
the evidence, and after he was out of commission signed a 
bill of exceptions, this, according to an intimation of the 
court of New York in the cases above cited, would have 
been good. But [ have always believed that under our law 
the bill of exceptions ought to be presented for signature 
during the trial, unless dispensed with by consent of parties. 
But we see here not a bill of exceptions made out from the 
notes and recollection of a judge, but some days after the 
trial, witnesses are called up to tell what they had before 
stated, after parties had had an opportunity to tamper with 
them; which is, in my opinion, much more exceptionable 
than for a judge to sign a bill of exceptions at a subsequent 
term. . 

But it is said that it is a hard case that the party should, by 
the act of the law for which he is in ne way accountable. 
iose his right. To this, then, there is an obvious answer, 
that this court may, when the law permits, give it that con- 


struction which is best calculated to advance the interest of 


parties. But here the parties have taken a liberty’in which 
even the English law, much less strictly worded than ours, 
was not, as has been shown, construed to indulge suitors, 
and now they seem to expéct to be aided by judicial legis- 
legislation. Whenéver, in the progress of any trial, (says 
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the 20th section above quoted,) in any civil suit in any court S#°7'8 TERM, 
of record, either party shall except to the opinion of the . 
court, and shall write his exception, and pray the court to Consaul and 
allow and sign the same, &c. Can any man read this and = °*2°"* 
think that he can, consistently with these words, put off this Lidell 
business till another day? It is impossible. But we are 

told it is very inconvenient to comply with this law. This, 
however, has long been the law, and its meaning is obvious 
enough. Why, if it be so inconvenient to observe it, has 

not the legislature been applied to for an amendment? No 

better law could be made. The English law was more loose- 

ly worded, yet the English courts have uniformly said that 

the bills ought to be presented during the trial, but parties 

were indulged during the term and no longer. If parties 

choose to risk more than the law allows them, and any un- 
foreseen accident occur, either by the act of God or of the 

law, they must take to themselves the consequences of their 
rashness, and not look to this court so to construe the law 

that they may suffer no evil from the consequences of their 
carelessness. It certainly greatly expedites business to 

write out bills of exceptions at leisure, during term time ; 

but who that has the least experience does not see that even 

this indulgence requires great kindness and candor on the 

part of the counsel and their clients? Each is apt to recol- 

lect most conveniently for his own interest, and who can 

say that the judge is authorised to decide betwixt them, 

when the statute provides for the possibility of a difference 

in opinion about facts between the judge and a party, and 

gives such party, too, an opportunity to contradict, and even 
disprove, if he can, the correctness of a judges statement of 

the facts testified to? If any truth be plain and obvious it 

is this, that he who defers till another time to do what he 

ought to do at the present time, must take to himself all the 
consequences of his negliger.ce. The law allows them to 

take their exceptions in the progress of the trial, and the 

court is required to sign the bill of exceptions when pre- 

sented. They have elected to do otherwise; and by the 

act of the law, being deprived of the aid of the judge, who 

might have relieved them from their embarrassment, they 
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sert’R TERM, come here to establish'by affidavits of witnesses what it was 


their duty to have taken down at the trial, and to have re- 


Consaul and quired the judge. to certify to be true. On these terms alone 


others 
" 


Lidell. 


was the.testimony of these witnesses to be spread on the 
record of the circuit court, and itisin vain that we are 
asked if the statement of the witnesses on oath is not as 
good evidence of what he swore to, as the certificate of the 


judge of the court. 


Grant that never a dishonest man was sworn in a court 
house, and that all suitors are too honest to tamper with 
witnesses; and moreover grant that all witnesses are too 
wise and too honest to suffer themselves to be tampered 
with, still this court has no authority to substitute such evi- 
eence for that required by the law. And whence, it may 
be demanded, does the clerk of the circuit court, or any 
other officer, derive his authority to administer an oath toa 
witness to re-state what he had before sworn to on the 
trial of the cause. The whole business was, in my opinion, 
coram non judici, and, consequently, there can be no bill of 
exceptions in the cause. The motion, then, to strike out 
the bill of exceptions, is sustained. 


Scott, Judge. 


As the judge below signed the bill of exceptions unde: 
such circumstances as would have prevented this court from 
compelling him to do so by mandamus, I concur in sustain- 
ing the motion to strike the bill of exceptions from the re- 
cord. See 3d Cowan, 32. 
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THIRD JUDICIAL DISTRICT. 


Humsert v. Eckert. 


A second new trial can only be granted for the reasons enumerated in 
the statute, viz: when the triers of the fact shall have erred ina 
matter of law, or when the jury shall be guilty of misbehavior. 


Appeal from the Court of Common Pleas of Saint Louis 
county. 


Bowlin & Woodruff for Appellant. 


Ist. That the court erred in excluding all evidence of the 
marriage of Auguste Voght with her first husband, by gen- 
eral reputation, living together, and holding themselves out 
as such to the world. Day Rep. 166; Starkie Ev. 939, and 
eases cited; and Roscoe Ev. 241. 

2d. That the court erred in refusing evidence of Voght’s 
death, by general reputation currently received and approv- 
ed amongst his friends. 

od. That the court erred in refusing to grant a new triai. 


Polk for Appellee. 


Ist. The bill of exceptions shows that the very evidence 
‘vas permitied to go to the jury, the exclusion of which is as- 
signed as one reason for granting a new trial. But even 
supposing that the court below did exclude proper testimo- 
ay from the jury, this could no more be a ground for a second 
trial, than misdirection by the court below would be. Yet 
this court has expressly decided, in the case of Thill v. Dea- 
vor, atits last May term, that a new trial cannot be granted 
ior misdirection of the court. 

2d. The motion, the overruling of which is excepted to, is 
the second motion for a new trial, in the same cause, and in 
support of the motion there is not assigned a single one of 
the reasons for which alone by our statute, (see Rev. Code, 
1835, page 470, sec. 2) a second new trial can be granted. 
So that even supposing the reasons to have existed, yet as 
they were not assigned, tle court could not notice them, 
and of course could do nothing else than overrule the mo- 
tion. Dickey v. Malechi, et al. 6 Mo. R. 177. 
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Humbert 
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Eckert. 











260 SUPREME COURT OF MISSOURI, 
at Fe Opinion of the Court by Napton, Judge. 
Humbert This was an action of assumpsit, instituted by Eckert, be- 
v. . . . - . . “aQ°s 
Hekert. fore a justice of the peace, against the plaintiff in error, on 


A second new 
trial canonly 
be grantec 
tor the rea- 
sons cnumer- 
ated in the 
statute, viz: 
when the tri- 
ers of the fact 
shall have 
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mattcrof law, 
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jury shall be 
guilty of mis- 
behavior. 


a promissory note executed by Auguste Voght, Simon Gotz, 
and Susannah Voght, for $78. Humbert, who intermarried 
with Auguste Voght after the execution of the note, was 
made a defendant. Judgment against plaintiff in error was 
obtained before the justice, and an appeai taken to the cir- 
cuit court, from which court the case was removed to the 
court of common pleas, where a trial de novo was had, and 
a verdict again obtained against Humbert. Upon his mo- 
tion, the verdict was set aside, and a new trial granted, and 
a second verdict obtained against the plaintill in error, who 
again appealed for a new trial, and alleged for causes, that 
the verdict was against law, against evidence, and because 
the court excluded the testimony of the defendants below to 
establish a reputed marriage between Auguste Voght and 
Lewis Voght, afterwards the wife of the said Humbert, and 
the reputed death of Lewis Voght. This motion fora se- 
cond new trial was overruled by the court, exceptions were 
taken, and an appeal taken to this court. 

From the biil: of exceptions it appears that all the testimo- 
ny, the exclusion of which is complained of here, was ac- 
tually given. The only ground upon which any reliance can 
be placed, is the refusal of the court .of common pleas to 
grant a second new trial. A second new trial can only be 
granted for certain reasons enumerated in our statute on 
that subject, and neither of those reasons was alleged in the 
motion, or pretended to have existed. The judgment must 
therefore be affirmed. 
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Srricers v. Gross. SEPT’R TERM, 


1841. 


A person named inthe writ as a defendant, but upon whom the writ is ——"--——— 

not served, is no party to the action, and his liability to the plain. oes 
tiff, in the contract, is not affected by the result of that action. He 
is, therefore, a competent witness for the defendant, if released from 


his liability for contribution. 


Gross 


: Appeal from the St. Louis Circuit Court. 
Callahan for Appellant. 


The appellant insists that the court below did err in re- 
jecting the proposed witness on the ground of incompeten- 
cy by reason of interest in the suit. 

Ist. Because the witness could have had no interest going 
to his competency, other than that arising from his Habil- 
ity to contribution. Peaxe’s Hv. L44, 145; 1 Stark. on Ev,, 
140, 145; 10 John. Rep. 21; 4 Bibb, 320, 330; IS John 
Rep. 352; 2 Aikers (Vermont) Rep. 138; 15 John. Rep. 270; 
16 Mass. Rep. 118; 13 do. 148; 1S do. 118; Peake’s Ev. 
138; 3. N. Hamp. Rep. . " Stark. on Ev. 127, 139; 5 Mo. 
Rep. 476; Chit. on Bills, 

And 2d. Because that interest was removed by the re- 
lease from the appellant to him. Peake’s Ev. 154, 158, 170: 
1 Swi. Dig, TAS. 


Darby for Appellee. 


The interest of the witness may be divested before triai, 
by payment or release, and his competency will then be res- 
tored. Roscoe on Evidence, page 93. ‘The general rule 
on this head is that no objection can be made to the compe- 
tency of a witness, unless he is direct 
event of the suit, or ean avail himself of, the verdict in the 
cause so as to give it in evidence on any future occasion in 


— 


y interested in the 


support of his own interest. Roscoe on Evidence, page 81: 
T. Reports, 62, Smith v. Praver. 

To have rendered Francis Steigers competent as witness, 
therefore, the release should have been from the plaintiff; 
the co-defendant in the same transaction, could not qualify 
him or render him competent. Itis clear, also, thatif Mat- 


23 
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srpv’R TERM, thias Steigers could have proved payment of this note, by 


oe . 





Steigers 
v. 
Crroes. 


Francis Steigers, and had obtained a verdict im his favor, this 
same verdict would have been a full and complete bar to a 
recovery on the same note against Francis Steigers, and by 
this means the witness would have been directly interested 
in the event of the suit, and consequently ‘coming within the 
rule as above laid down, his testimony was properly rejected 
by the court asincompetent. I Starkie, p. 12%; 2Starkie, 
pp. 747, 748. A witness is also interested, if the record 
would be the instrument of securing to him some advantage. 
or of repelling some charge against him, or claim upon him 
ina future proceeding. 2 Starkie, p. 747. 

But in fact, there was no release whatever in this case. 
The record shows none. The objection to competency on 
the ground of interest, is removed by an extinguishment of 
that interest, by means of a release, executed either by the 
witness himself, or by those who would have a claim upon 
him, or by payment. In this case, therefore, no person 
could execute the release except the plaintifi. 2 Starkie, p. 
758. in order to render a witness, by a release, it is neces- 
sary to produce it, and prove its execution. This was not 
done, or attempted in this case. 2 Starkie, p. 760. The 
court below properly rejected the witness as incompetent. 

The record itseif shows that the plaintiff entered at the 
time a remittitur for a much larger sum than the defendant 
in his brief now sets up, viz: two hundred and twenty-four 
dollars and fifty-nine cents. Substantial justice has been 
done. 

But the case is definitely disposed of by repeated decisions 
of this court, for if tie bill of exceptions do not contain the 
whole facts, this court can have no grounds to disturb the 
judgment below. The office ofa bill of exceptions being to 
save facts that occur in the trial, it is necessary that such 


facts be set forth in the bill, otherwise the court above can 
have no grounds to reverse the judgment of the court be- 
low. Bartlett v. Draper, 3 vol. Miss. Reports, page 487. 
And when bills of exceptions are doubtiul or imperfect, the 
court will not intend anything for the benefit or the party, 
whose duty it was to make the matter plain. 2 vol. Mis- 
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souri Reports, Collins v. Bowmer, p. 195. And unless a‘ bill seet’s Texm, 
of exceptions purports to recite the whole evidence ina : 

cause, the appellate court cannot undertake to say whether — Steigers 

the court below should have granted a new trial or not. 5 
vol. Miss. Reports, Hughes v. Ellison, page 110, The judg- 
ment should therefore be affirmed. Brady’s ex’r. v. Wa- 
ters, L vol. Mo. Rep. p. 406; Rector v. McNair, 1 vol. Mo. 


Rep. page 471. 


Opinion of the Court by Napton, Judge. 


“he appellee, Gross, sued Matthias and Francis Steigers, 

by petition in debt, on a note for eight hundred dollars. 
tzross obtained a judgment for the full amount, but remitted 
two hundred and twenty-four dollars and fifty-nine cents. 
From the bill of exceptions it appears that the defendant 
offered to prove by Francis Steigers, upon whom there had 
been no service, and whom the defendant had duly released, 
that two other notes, then in court, had been executed and 
subsequently paid to the plaintiff! by the defendant in part 
payment of said note sued on. ‘The court excluded the tes- 
timony on the ground of incompetency, to which opinion 
of the court exceptions were saved. 

A person named in the writ as defendant, butupon whom , 
the writ is not served, is no party to the action, and his lia- re ener 
bility to the plaintiff on the contract is not affected by the te 
result of thataction. He is therefore a competent witness upon whom 
jor the defendant unless he is liable for contribution. A re- = Besoinny 
lease from that liability renders him competent. Ames v. a, 
Whiitingto2, 3 New Hamp. R. 115; 16 Mass. Rep. 118; 2 and his tiat:. 
Starkie Nv. 130; Chitty on Bills, 413; Gibbs v. Bryant, Dinas, : 
Pick. R. LIS. the contract 

If from the record in this case it could be seen that the ae pan 
amount remitted by the plaintiff corresponded with cg ea 
amount which the excluded testimony of F. Steigers would fore 2 conpe- 
have established to have been paid, it would be apparent ;°"t, “ine 
that the defendant had sustained no injury by the action of fendant, if re- 
the circuit court in rejecting his witness. As the record Me Heke 
nowhere shows how this was, and the remittitur may have ih cseininaial 
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serve teRM, been for a less sum than the payment offered to be proved 


. 
ot 


Wimer 


Vv. 
Brotherton. 


by the witness, judgment must be reversed, and the cause 
remanded. 


Wimer v. Broruerton. 


Justices of the peace have no jurisdiction of actions on penal bonds, ex- 
cept constables’ bends, when the demand does not exceed ninety 
dollars. 


Appeal from the Court of Common Pleas of St. Louis 
county. 


Bowlin § Woodruff for Appellant. 


The main question that arises in this case is, had the jus- 
tice jurisdiction on this bond? We conten2 not. And did 
the court of common pleas err in refusing to dismiss for 
want of original jurisdiction? We contend it did. See 
session acts of 1840-1, creating the court; R. C. page 430, 
section 1; R. C. page 431, sec. 8; R. U. page 348. 


Gamble §; Walker for Appellee. 


1. The appel'ee contends that the case is clearly within the 
jurisdiction of the justice of the peace. See article 1, sec. 2 
and 3 of Statutes of Missouri, establishing justices’ courts, 
and regulating proceedings therein. Rev. Stat. Mo. page 
348; also, see 3d and 4th secion of the act concerning prison 
bounds. Rev. Stat. Mo. page 523; article I, sec. 2 and 3, 
Statutes of Missouri. 


Opinion of the Court by Scott, Judge. 


The only question involved in this case is, whether aa ac- 
tion can be maintained in a justice’s court on a prison 
bounds bond, in ihe penalty of one hundred and forty dol- 
lars and ninety-six cents. Itis not contended that the bond 
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in this case is such a one as is contemplated by the Sd sec- serie rerm, 


; ; lei ieee 1841. - 
tion, Ist article of the act concerning justices’ courts. That 
section permits an action to be brought in a justice’s court — Wimer 
V. 


on a bond or note for the payment of any sum of money 
not exceeding one hundred and fifty dollars. In an action 
on this bond breaches must be assigned in the declaration, 


Brotherton, 


and the sum actually recovered is determined by the nature 
Justices of 


of the breach. This consideration would show that it can- 4,2 peace 


not be regarded as a bond for the payment of moneys. ae ee 
. . ° hee a . is action OF ac- 
is said that as the judgment on this bond must be for a sum tions oa penal 
bonds, except 
ieee _ eonstables’ 

concerning prison bounds,) his jurisdiction should be sustain- bonds, when 
ad if tl ss peo i, h ss would h » + the demand 
ed. this view prevailed, then justices would have juris- goes not ex. 


clearly within the jurisdiction of a justice, (sec. 4, of the act 


diction in actions on all penal bonds when the sum to be re- ean many 
covered did not exceed ninety dollars. This section was not 
designed to place bonds of this character on a different ioot- 
ing from other penal bonds, but to give a rule for the deter- 
mination of the amount to be recovered in suits on such 
honds. ‘The legislature by express enactment has given jus- 
tices jurisciction In actions on constables’ bonds when the 
demand dves not exceed ninety dollars. Sec. 23, article 7, 
of the act concerning justices’ courts. This is a strong ex- 
pression of the sense of the legislature against the exercis2 
of jurisdiction in actions on ether penal ‘bonds : Expressio 
unius est exciusio alterius. This view is strengthened by the 
terms of the act organizing the court of common pleas for 
this county. Although that law gives the court jurisdictic:: 
in al} actions founded on contract when the matter in con- 
troversy shal! not exceed five hundred dollars, except ac- 
tions on covenants, penal bonds, &c. It must have been the 
opinion of the legislature that justices had not jurisdiction 
in such actions when they denied it to a superior court, auc 
expressly gave that court exclusive appellate jurisdictior: 
from the judgments of justices in all civil eases. And it is 
not pretended that an appeal could not be taken from the 
justice’s court in this case to the ccurt of common pleas. 
Judgment reversed. 
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SUPREME COURT OF MISSOURI, 


’ 
~ R TERM, Winer v. Saenron, 


J. On demurrer judgment will be given against the party whose plead. 
ing was first defective in substarce. 

2. In an action against the assignor of a note, not negotiable within the 
meaning of the statute concerning ‘Bonds and Notes,” the decla 
ration must aver the existence of some fact which, under the sta- 
tute, renders the assignee liable. 


Appeal from the Circuit Court of St. Louis county. 
Bowlin for Appellant. 


Ist. That the plea is good and should have been sustained, 
and demurrer overruled. The plea alleges a corrupt usuri- 
ous transaction between the plaintiff below and George 
W. Call, the maker of the note, and that the whole amount 
of this note is made up of usurious interest, on which appel- 
lant’s endorsement was precured. 

2d. That if the plea is even bad, the declaration is worse. 
It sets forth a note, not negotiabie under the statute; and 
does not aver any thing under the statute to entitle him to 
recover. And the court should have overruled the demur- 
rer to the plea, and as the declaration was bad, should have 
made it cut back to the first defect, and sustained it to the 
declaration. See I Chitty, page 707, and this rule will hold 
whether demurrer be special or general. 3 Cranch, 2385. 
That declaration is bad, see R. C. page 105; Missouri Rep. 
vol. 6, 265. 


Drake for Appeitee. 


Ist. ‘That the record shows nothing to rebut the conclu- 
sion that evidence was given under the commen counts upon 
which the court below might properly have rendered the 
judgment itdid. There should nave been a bil! of excep: 
tions to show that no such evidence was given. 

2d. Admitting the first count of the declaration to be bad, 
in not averring the non-residence or insolvency of the ma- 
ker of the note, or his having been prosecuted wit) due dili- 
gence, still the judgment by ué/ dicid cures the detect, be- 
cause this court is bound to take it for granted that one of 
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those facts was proven on the trial. Revised Code, page “8 oe 


468. 

3d. That the matters set out in the appellant’s second plea 
constitute a defence personal to Cali, the maker of the note, 
of which the defendant cannot avail himself, unless he shows 
himself to be an accommodation endorser for Call, without 
consideration, which the plea does not show: but, on the 
contrary, authorises the conclusion that he was endorser 
for value. 

4th. That an endorser for value cannot inquire into a con- 
sideration passing between the maker and the endorsee he 
not being privy to the matter. 

Sth. That the plea alleges an inconsistency in stating that 
the note was given for $400, due at its date, and embraced 
$32 of usurious interest when in fact the note sued on is for 
$400 only. 

Gth. That the plea concludes that the note is void, when, 
admitting the facts, it is not void. 

7th. That the plea does not set out the date of orizinal 
alleged Joan from Shelton to Cali. 

Sth. That no money appears to have been loaned by Shel- 
ton to Call, upon which usurious interest could be charged 
in the note sued upon. 

9th. That the plea is inconsistent in the statement of the 
time for which the usurious interest was agreed io be paid. 
Bayley on Bills, 2d Am. ed. p. 393; State Bank v. Hurd, 12 
Mass. Rep. 172; Mandeville v. Riddle, } Cranch’s R. 290; 
Criger v. Armstrong and Barnwell, 3 Johns. cases, 5; Pierce 
v. Crafts, 12 J. R. 90; Wild v. &i-ner, 4 Pick. R. 421; O}- 
cott v. Rathbone, 5 Wendell’s R. teu; Mack v. Spencer, 4 
do. 411; Rochfeller v. Robinsox, 17 do. 206: Cole v. Cush 


ing, 8 Pick. R. 48. 


Opinion of the Court by Napton Judge. 


This was an action of assumpsit, brought by Shelton 
against Wimer on a promissory note made by one George 
W. Call, payable to the order of the defendant, Wimer, and 


— copes 


Wimer 


Shelton. 

































———— 





268 SUPREME COURT OF MISSOURI, 


— TExm, endorsed by the defendant to the plaintiff. The note sued 
___ soon: Was not a negotiable note within the meaning of our act 

Wimer on that subject. The declaration contained a special count, 
containing the averments usual in declarations upon nego- 
tiable instruments, but containing no averment of the insti- 
tution of any suit against the maker, or of his insolvency, 
or of the existence of any fact which under our statute alone 
renders the assignox liable. “The declaration also contained 
the common counts, for money lent, money had and receiv- 
ed, money paid, &ce. 

The defendant pleaded first, non-assumpsit, and secondly. 
a special plea setting forth a usurious transaction between 


= 
Shelton. 


Call and Shelton, and the execution of the note sued on in 
pursuance of such corrupt and usurious contract, and that 


the defendant endorsed the note for the accommodation of 


Call. 

Issue was taken on the plea of non-assumpsit, and a de- 
murrer filed to the plea of usury. The court sustained the 
demurrer, and gave leave to the defendant to amend his 
pleadings. 

Ondemur- Atasubsequent term, the defendant withdrew his plea 
en of non-assumpsit, and waived his leave to amend his record 
ngainst the plea, and the court gave judgment of nil dicit. The court 
hae wae conceiving it manifest from the instrument of writing on 
first defective which the action is founded, that the amount of damages 
in substance. a “ . 

was fixed by said instrument, assessed the damages accord- 
ingly without summoning a jury. Judgment was then en- 
tered up, and from this judgment defendant has appealed 
to this court. 

Admitting that the plea was bad, the demurrer when sus- 

Bec tained, should have reached back to the first count in the 
assignor of adeclaration. That count contained no averment of any 
a aewuie fact, which would under our act concerning bonds and notes 
in the mean- authorise a suit against the assignor, and was therefore bad. 
+ gg Bu: the court, after the withdrawal of the plea of tion-as- 
— sumpsit, proceeded to assess the damages, as dough the first 
the declara- count in the declaration was still valid. That was the only 


ion oe tenes count containing any description of the note, and the only 


of some fact count which could authorise the court te dispense with the 
which, under 
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finding of a jury. The plaintiff obtained a benefit from his sert’r term, 
demurrer to which he was not entitled, and the judgment : 
must therefore be reversed. Wimer 





vs, 
: Shelton 
Tompkins, Judge. 
the statute, 
ra ini 3 ; . Tenders the 
’ 
The entry, in my opinion, shows no judgment on the de 


ERE e a ai assignee lia - | 
murrer, and it is, in my opinion, as if no plea had been ble. 
filed. H) 

} 
Scott, Judge.—I concur. 
te 
| 


Kine v. Cuark, surviving partner of Cuarx & Cook. 


| 

Assumpsit ona bill of exchange. The declaration described the bill as 
being drawn by ‘‘George A. Cook,” under the name of “G, A. 
Cook.” On the trial the plaintiff offered in evidence a bill drawn H 

by “G. W. Cook ” Held, that the variance was material. It was, | 

{ 





perhaps, unnecessary to sect out the middle name, or initial letter 
of the middle name, but having done so as a description of the in- 
strument, it became material as a descriptive averment. 


lll 


Appeal from ‘the Circuit Court of St. Louis County. 


| J. B. King for Appellant. 


The court below erred in not granting the appellant a 
new tria! for the reason; filed. 
; The circuit court erred in overruling the appellant’s mo- 
o 


tion in arrest of judgment, for the reasons filed. 

The court below erred in not giving a judgment of non- 
suit in this cause, when moved so to do by appellant’s ceun- 
sel. 2d Starkie on evidence, 14S. 


Darby for Appellee. 


The law provides, Revised Code, page 459, that * suits at 
law may be instituted in courts of record,” except when the 
statute law of this state otherwise provides; either, 

Ist. By filing in the office of the clerk of the court a de- 
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sePt’R TERM, Claration setting forth the plaintiff’s cause of action, and by 

____ the voluntary appearance of the adverse party thereto; or, 

King 2d. By filing such deciaration in such office, and suing out 

Clark. thereon a writ of summons, &c. No precise form is re- 
quired, as to the direction which should be given to the 
clerk. The mere filing of the declaration, and a verbal re- 
quest to the clerk to issue a summons, is sufficient. 

The objection that the answer of the plaintiff, to the bill 
of discovery was insufficient, it will be seen by the court, 
was ample and full. 2 vol. Mo. Rep. Alexander v. Hayden, 
page 211; 3 vol. Mo. Rep. Martin v. Miller, p. 185: Bill & 
Craig v. Scott, 3 vol. Mo. Rep. page 212; 3 Starkie, 1603. 





Opinion of the Court by Napton, Judge. 


This was an action upon a bill of exchange drawn by G 
W. Cook, upon the plaintiff in error, and accepted by the 
said piaintiff. The declaration describes the bill as being 
drawn by George A. Cook, under the name of G. A. Cook. 
The defendant pleaded non-assumpsit, and a special plea al- 
leging a gaming consideration, upon which issues were ta- 
ken. On the trial the plaintit¥ oifered in evidence a bill of 
exchange drawn by G. W. Cook, in favor of Cook & Clark, 
and accepted by plaintiff in error. Thereupon the plaintifl 
in error moved for a non-suit, on the grounds of variance. 
The motion was overruled, exceptions duly taken, and the 
point brought up to this court. 

Assumpsit Jn Craig v. Brown, (Peters C. C. R. 139,) it was alleged 
a ate the declaration that the bill of exchange sued on, was 
ee: drawn by Elisha Brown, and the court held that a bill signed 
vill as being by flijah Brown could not be given in evidence. 
nt So in Whitewell v. Bennett, (3 B. & P. 550,) it was held 
Cook,” under that a biil signed by one Crouch, could not go in evidence 
"i es under a. count describing the bill as signed by Couch. 
an vvlain tiff In Franklin and others v. Talmadge, (5 J. R. 84,) the 
offered in ev- plaintiff declared in trespass guare clausum fregit, by the 


—— “a = name of William Robinson, and the deed under which he 


W. Cook.’ claimed title to the locus in quo, was to William 7’. Robinson. 
Held that the 
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it was held that the variance was immaterial, the letter T'sert’s TB my,. 
being no part of the plaintiff’s name. _— 

In the declaration now under consideration, the pleader King 
chooses to aver, that George A. Cook drew the bill of ex- 
change sued on under the name of G. A. Cook. It was, 
perhaps, unecessary to set out the middle name, or initial **'h"*" “os 


material. It 
letter of the middle name at all, but having done so as a was, perhaps, 


. 
Clark. 


See . . . “7 unnecessary 
description of the instrument, the plaintiff must be bound to get out th: 
by such descriptive averment. middle name, 

° ; f , but having 
The court erred in not ordering a nonsuit. done so as x 
Tudgment reversed and cause remanded. eg a 

c ine instru- 


ment, it be 
came mate- 
rial as a des 
ecriptive aver 
ment. 


Frazier & Dewuiner v. Grrson. 


1. ‘he word ‘jyudgment,”’ in the 4th sec. of the act concerning ‘* Bonds 
and Notes,” (R. C. 18°55, p. 1.5,) wasinserted by mistake, the word 
“assignment”? being intended. ‘The maker of a note or bond cannot 
set off claims against the assignor, accruing after the commence- 
ment of suit by the assignee. 


2. A note transferred by delivery, for a valuable consideration, may be 
the subject of set-off. The transfer or assignment need not be 1 


writing. 
Appeal from the Circuit Court of Franklin county. 
Frissel for Appellants. 


On the part of the appellants in this cause it is insisted, 
that the facts of the case bring them within the 3d section 
of the statute respecting bonds and notes, (Rev. Statutes of 
1835, page 104,) which provides “That the nature of the de- 
tence of the obligor or maker ofa note shall not be changec 
by the assignment, but he may make thesame defence against 
the bond or note in the hands of the assignee that he migh: 
have made against the maker. 


Polk for Appellee. 


jst. That there was no exception taken by appellants at 
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gfx renw, the trial below ta the rejection of the court, sitting as a jury, 

* of any evidence offered by them. 

Frazier and 2d. The set-off claimed by the appellants could not have 
— been available on a trial before the justice of the peace, on 
Gibson. _ the evidence preserved in the bill of exceptions, and as the 

same causes of action, and no other, that were tried before 
the justice shall be tried in the circuit court on an appeal, 
neither could it have been available in the circuit court.— 
Statutes of 1835, page 354, sec. 9,and page 37], section 16. 

od. ‘The court below did right in refusing appellant’s mo- 
tion fora new trial. See bill of exceptions. 





Opinion of the Court by &cott, Judge. 


John Gibson sued Frazier and Delliner in a justice’scourt 
on a note executed by them to Elias Gibson, and assigned to 
John Gibson. A note executed by Elias Gibsen to one Ja- 
meson, and by him transferred by delivery fora valuable con- 


sideration, to Frazier and Delliner, before the assignment of 


their note by Elias Gibson to John Gibson, was offered in 
evidence, und rejected ly the court below. 
The question is, whether the note was properly rejected? 
The word The statute concerning bonds and notes, sec. 4, savs, the ob- 
“judgment,” ,, me : — ery 
in the 4th sve, ligor or maker shall be allowed every just set-off and dis- 
of the ect Gount against the assignee or assicnor before judgment. 
concerning ee C Gi , A 7 oO 4 . S ; 
“Bonds and The word judgment las found its way in this place by mis- 
Notes, ? (R.C. ‘ 
1835, p- 1U5,) 
was inserted not suppose that the law designed. to give the maker of a 
by mistake ; ie : Soe oe : : 
the word “as. Note or bonda ngbtto buy up Cams against ‘he assignor or 


take, and the word “assignment” was intended; fer we can- 


: he. ; 2 ’ mA : 
oe caoadad assignee after the commencement of his action, and thereby 
The maktr of subject him to the payment of costs, when at the time of the 
of a note or. |... ee ae ee se : a 
bond cannot Wstitution of his suit there was no defence against his claim. 
vee ee In Kentucky and Virginia where the statutes on the subject 
agains 1e " ° . ° . . 
ussignor, ac- 0! the assignment of bonds and promissory notes similar to 
a our own exist, it has always been hela that a set-off arising 
mencementof from other transactions against the assignor, before notice of 
suit by the 
assignee. 


the assignment, may be given in evidence on an action by 
the assiguee against the maker. 1 Mar. 510; 1 Monrece, 
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195; 2 Mar. 202; 6 Cranch; 7 Peters, 608. As to the ob-serr’n verm, 
jection that the note was not assigned in writing, and that _— 
at law the defendants could not use it as a set-off, it may be Prazier and 
observed, that before the statute allowing assignees of choses nen 
in action to maintain suits in their own name, courts of law — Gibson. 





took notice of the person who was really interested, andthe , |. ies 
beneficial interest vested in the assignee is so far regarded ferred by de- 
that the defendant is allowed to set off a debt due from the aa? agen 
assignee in the same manner asif the action had been brought sideration, 

in his name; and it would not seem hecessary that the inter- oplthagAh on 
est of the cestui que trust should appear in the writ and de- le gl 
claration, it will suffice in any part of the pleadings. . s signiment " 
need not be 


this action was commenced before a justice, in whose court 3. et 


there are no pleadings, it wiil be sufficient that the interest 
of the defendants in the noteappears by the evidence. Cro- 
zer v. Craig, Washington, 66, 428; 3 Marsh. 351, Jenkins v. 
Bush. Let the judgment be reversed. 


THe Bank oF THE State or Missourr v. Huu, impl’d, Xe. 


in suits on negotiable instruments, a party to the instrument may lx 
permitted to testify if he is not disqualified by intcrest. ‘The ma- 
ker of a note is, therefore, a competent winess for the endorser in 
an action by the endorsee against the endofser, the maker having 
no interest in that suit, being liable in either event. This is not 
the case, however, if he is an accommodetion endorser, in which 
case he is regarded as a surety, and if the endorsee succceds against 
him, he is entitled to recover of the maker not only the amount of 
the note, but the cost he has been compelled to pay. Unless, there- 
fore, the maker is released from his liability he is incompetent. 


Error to the Court of Common Pleas of St. Louis county. 


Bowlin & Woodruff for Plaintiff in error: 


[st. That the court erred in admitting the evidence of 
William J. Austin, one of the makers of said several notes, 
as witness for defence, as he was interested in the direct 
result of the suit. For the amount of the notes he is alike 
29 
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Bank of Mo. 
v. 
Aull. 
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liable to either party, but to the extent of the costs of this 
cause he is alone liable to defendant, who introduces him. 
Gil. Law of Ev., vol. 1, pages 223, 224; Saunders on Pleas, 
Ev. 2, vol. 2, 443: Easts. Rep. vol. 14, p. 564; Starkie, vol. 
2. 751; Chitty on Bills, 655. 

The only remaining question that arises upon the record 
in this cause is, was Joseph S. Hull, the defendant, a partner 
of William C. Hull, at the time of the endorsements of these 
notes. The proof abundantly shows that he was, and as 
such was liable; and it was error in the court, sitting as a 
jury, to give verdict and judgment for defendant. 

As to evidence of partnership and what is a dissolution 
to the world, see Gow on Partnership, 11, 12, 270, 271. 

The notices were also proved; but this is not important, 
as the notorious insolvency of the makers from the maturity 
of the notes, made the endcrsers liable under our statute.— 
See R. C. 105, sec. 9. For sufliciency of notice, see Bank 
v. Moore, Mo. Rep. vol. 5, p. 379. 

The court upon the state of facts preserved in this record, 
and for the reasons assigned, ought to have granted a new 
trial; and the refusal to doso on the case presented is error. 
See Graham on New Trials, 237, 238. 


J. Davis & Leslie for Defendants. 


The defendant, J. S. Hull, insists that the Bank of State 
of Missouri stands in the same position that the commercial 
agency did, from whom she received said notes, as the same 
are not negotiable notes under the statutes of Missouri. 

William C. Hull could not bind his copartner by an ac- 
commodation endorsement, without the express or strongly 
implied assent of the latter, it being a matter out of the or- 
dinary business of the copartnership. 

One partner cannot bind his copartner by an endorse- 
ment in the partnership name as security for the debt of an- 
other, unless the other partner previously or subsequently 
assent to it. Laverty v. Burr, 1 Wendall, 52°; Mercein v. 
Andrus, 10 Wendall, 461; Foot v. Sabin, 19 Johnson, 154; 
Bank of Rochester v. Bowen, 1 Wend. L583. 
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The endorsement of Wm. C. Hull in this case was made, Serta Ten» 
O 


as appears from the evidence, to secure a previous debt of 


Savage and Austin, due the Commercial Agency. Austins, Bank of Mo». 


one of the makers of the notes in question, isa competent yay 
witness for defendant. 3 Wendall, Williams ct al. v. Wal 
bridge, 415; 7 Term Rep. 591; 5 Cowan, 153. 

Austin had no interest in the event of this suit; he admit- 
ted his liability as maker of the notes, and is not liable for 
costs of this action at suit of endorsers. Simpson v. Griffin, 
9 Johnson, 131; Mass. Rep) IT]; Chitty on Bills, 9th Am. 
ed. 349 and 50, margin; also note in same, page 336, mar 
gin, in which note reference is made to Bleaden v. Charles, 
7 Bingham, 246; 5 Carr and Payne, 14, s. 6. 

Enough appears from the evidence, exclusive of the testi- 
mony of Austin, to show that the nates were given to se- 
cure a previous debt of Savage & Austin, the makers, and 
that the endorsements were made by Wm. C. Hull, without 
the knowledge or assent of his partner, and without any con- 
sideration. 

It is also contended that a promissory note endorsed by 
one of the members of a firm for the accommodation of 
others, makes it incumbent on the plaintiff, if he wishes to 
hold the firm, to show the consent of those members. 

Accommodation endorsements are not within the ordi- 
nary business of copartnerships. 


Opinion of the Court by Napton, Judge. 


The plaintiffin error sted William C. and Joseph S. Hull, 
in assumpsit, to recover the amount of three promissory 
notes made by Savage & Austin, and endorsed by defend- 
ants. On the trial of the cause, the defendant proposed to 
swear William J. Austin, one of the firm of Savage & Austin, 
makers of the notes. To the introduction of this witness 
objections were made on the ground of incompetency, but 
the objections were overruled by the court, and the witness 
testified. From his testimony it appeared that the notes in 
question were drawn by Savage & Austin, and endorsed by 
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serr'n TexM, W, C. Hull, for their accommodation merely. The testimo- 
‘ny of this witness, together with other evidence, conduced 
Bank of Mo. to prove that the endorsement was made by W.C. Hull, 
without any authority to bind his copartner, Joseph 8. Hull. 
The verdict was for the defendant. 
The only material question arising on this record is the 
competency of W.J. Austin, as a witness for the defendant. 
The principle established in Walton v. Shelly (1 T.R. 296) 
that upon reasons of public policy, apart from the question 
In suits on Of interest, a party to a negotiable instrument shall not be 


= in- permitted to impeach it, has never been adopted by this 
struments, 2 See ~ : : 
party to thecOurt. Ina majority of the States the later English adju- 


— dications on this point have been followed, though in a few 
By DC per ; , ~ —- 
mitted to tes- States the rule in Walton v. Shelly is still adhered to. The 


tify if he is) : east ‘ni ink is 
not disquali. Letter received opinion, both in England and this country, 


fied — appears to be, that in negotiable instruments a party to the 
est. le ma-. : Say. ° ° ° 
ker of a note instrument mav be permitted to testify if he is not disquali- 
is, therefore, tied by interest. The maker of a note is therefore a compe- 
a competent ae : . : 

Witness foran tent witness for an endorser in an action by the endorsee 
endorser inan Pie, : ee ae eee . cae : - 
action by the 4gainst him, because he has no interest in that suit, being 
endorsee a- jjable ineither event. 4 Taunt, 464. This is not the case, 


gainst the en- ; eae é : : . 
dorser, the however, if he is an accommodation endorser, in which case 


| : . “o 
maker having ¢+he Jaw regards him as a surety, and if the endorsee suc- 
no interest in or a : i 
that suit, be- ceeds against him he is entitled to recover of the maker not 


i hable i , a 
ag elle only the amount of the note, but the costs he has been com- 


ees nd pelled to pay. This liability for costs disqualifies him. Hub- 
the case, how- : ; “ , : 
ever, it he is DY V. Brown, 16 John. R. 70. The court of common pleas 


an accomno- did not err in admitting Austin to testifv. He was a com- 
dition endor- i 


ser, i: which petent witness when the objection was made. When the 
a 5s } 4 is Ge . . . . . . 

sanled ba Witness disclosed his own incompetency, it was the duty o! 

surety, 2nd if the plaintiff to object to his testimony, and save his excep- 

the endorsee . sists ? oy ie : 

waeeneds tions, if his motion was overruled. Having failed to do so, 


renter he cannot after verdict claim a new trial because of incom- 
to recover of petent evidence to which he made no objection on the trial. 


tg ea If objections had been made in time, the party may have had 


= = —- it in his power to prove the same fact by other witnesses.— 
t a ee n . 
ony then Cesega right v. Sharp, 1 Salk. 288. Judgment affirmed. 


compelled to 7 ee ee 
pay. Unless, therefore, the maker is released from this liability he is incompetent. 
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THIRD JUDICIAL DISTRICT. © 
Martin v. CHavvin. 


}. ‘'wo or more suits on several demands, each of which is within the 
jurisdiction of a justice of. the peace, but united exceed the juris- 
diction of a justice, may be prosecuted at the same time, and cannot 
be consolidated. ; 

2. When property is to be delivered, or a debt is contracted to be paid 
in property, on request or demand, and no place is named for the 
performance of the contract, a special demand at the obligor's resi- 
dence, is to be averred and proved, and the allegation ‘* although 
often requested,” is insufficient. This general rule, however, must 
be received with some qualification, arising from the nature of the 
contract, and special circumstances and considerations. 

3. Justices of the peace have no jurisdiction in actions on notes exceed- 
ing ninety dollars, to be paid in property. 


Appeal from the Court of Common Pleas of Saint Louis 
county. 


Bowlin for Appellant. 


Ist. The court erred in overruling appellant’s motion for 
a continuance, upon the affidavit filed. The affidavit sets 
out a sufficient ground to have warranted the granting of a 
continuance. 

2d. The second point of error relied on is the fact of the 
courts overruling motion for a nonsuit upon the grounds that 
the justice had no original jurisdiction in the matter, the 
notes each being for more than ninety dollars, and not being 
notes for the direct payment of money, but to be paid in 
lumber. 

3d. The third point relied on is, that the court of com- 
mon pleas erred in overruling the appeilant’s motion for a 
new trial. 

The other points made in the assignment of errors not re- 
lied on. 


J: D. Johnsion for Appellee. 


Ist. As to the first assignment of error, I maintain that 
Chauvin had a perfect right to sue on the notes separately, 
as decided by this court in Barns v. Hol'and, 3 Mo. Rep. p. 
47. And even without the authority of that decision, al- 

29* 
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sept’R TERM, though the law encourages consolidation of actions, where 





Martin 
v. 
Chauvin. 





it can be done without prejudice to the piaintiff, it would not 
in a case like this, compel him to consolidation which would 
deprive him of the right to a speedy collection of his debt. 
Had these causes of action been consolidated, they would 
have amounted to a sum above the jurisdiction of a justice 
of the peace, and would consequently have driven the plain- 
tiff to the more tardy remedy of process in a court of re- 
cord. Justices’ courts have been established, not more to 
save the expense incident to proceedings in the higher courts, 
than to promote the speedy adjustment and collection of 
debts, and this court it is presumed, will not discountenance 
that policy. 

2d. As to the second assignment of error.—In his affida- 
vit for a continuance, the defendant, not content with stating 
the materiality of the witness on whose testimony he relied, 
undertook to specify the fact he expected to establish by him, 
viz: that several months after maturity of the notes, defend- 
ants made a tender of the property for which they called. 
This was properly held by the court below, to be insufficient 
ground for a continuance, for even if true, it would be no 
defence. Had such a tender been made when the notes fell 
due, it would have been good, but not being made at that 
time, the debt.became a monied demand, and the plaintiff 
was entitled so to have it. 

3d. As to the third assigament of error,—This is suthi- 
ciently answered in noticing the first. 

4th. As to the fourth assignment of error.—In the bill of 
exceptions no mention is made of instructions, nor is it re- 
membered that any such absurdity was committed below as 
asking the court to instruct itself. 

Sth. Asto the fifth and last assignment of error—The bill 
of exceptions are a sufficient answer to this. 

It was argued below, and may be here, that on notes like 
these an action does not accrue until after a demand for the 
specific satisfaction of them. 

Reference was made to a Kentucky case, but that only 
supports the defendant's position so far as having decided a 
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demand to be necessary where the note was by its terms pay- ~~ 
able on demand, which is not the case with these. ’ 








Martin 
Vv 


Opinion of the Court by Scott, Judge. Chauvin 


Chauvin brought two suits, before a justice, against Mar- 
tia, on two notes, of which the following are copies. 

I promise to pay L. J. Chauvin, or order, one hundred 
dollars, to be paid in pine plank, on or before the 25th day 
of December, inst., or to be paid with ten per cent interest 
per annum from this date. Dec. 2, 1838. 

| Rosert N. Marri. 

| promise to pay L. J. Chauvin, or order, one hundred 
dollars, to be paid in pine plank, on or before the 25th day 
of December, or to draw ten per cent. interest. For value 
received. Nov. 29, 1838. Rosert N. Martin. 

Chauvin obtained judgment on both notes in the justice’s 
courts, and the court of common pleas. 

The questions arising are, whether the actions should have 
heen consolidated; whether a demand of payment was ne- a i 
cessary to be proved, in order.to enable the plaintill to reco- rai demands, 
ver; and whether the justice had jurisdiction in tm 
founded on these notes. As to the first point, the opinion jurisdiction of 
of this court in the case or Barnes v. Holland, 3 vol. Mo. R. gt 
47, settles the doctrine that two or more suits on several de- ‘i eae 
mands, each of which is within the jurisdiction of the jus- tion of a jus- 
tice, but the amount of them exceeds it, may be prosecuted es 
at the same time, and that they shall not be consolidated.— thesametim:, 
As it regards the second point: For reasons which have ae 
heen heretofore, and still are, deemed satisfactory, this court 
has adopted the law of Kentucky in expounding contracts 
of this character. When property is to be delivered, or a Borne 
debt is to be paid in property, on request or demand, and no delivered, or 
place is named, then a special demand at the obligor’s resi- nantes 


dence is to be averred and proved, and the allegation, * al- — in pro- 
. Seas ; ‘ erty, on re- 
though often requested,” is insufficient. 2 Bibb, 281, Wel- a or de- 


mouth v. Petton; Hardin 87. This general rule, as all others, 7224: 2nd no 
place is nam- 


must be received with some qualifications, arising from the ed for theper- 


nature of the contract, from the debtor not having a knewe ngpemcling 
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sert’R TERM, place of residence in the state at the time of the cortract ; 
*__ from afterwards changing his place of residence, or from 
Martin other special circumstances or considerations, which will 
Ohenvin. vary the equity of the rule. Where the time and place are 
mentioned, or where the time is fixed, and no place men- 

a special de- ,: . ’ ; 
mad at the #oned, the law then designates the debtor’s residence, 


obligor’s resi- as the place for the performance of the contract, and no de- 
dence is to be ° 
averred and mand is necessary; but the debtor when sued that on the 


proved, and day and at the place in the contract mentioned, and when 
theallegation 


“although of-no place is mentioned, then at his residence, on the day he 
ten request- eens : 
ed,” is insuf. W2S ready and willing to pay or deliver the property accord- 


ficient. This ing to the contract. Grant v. Groshen, Hardin, 85; Corne- 
general rule, 


however, . lius v. McDonald, 2 vol. Mo. R. 56. & - 


must be re- = As to the third point, whether a justice has jurisdiction in 
ceived with 


some qualifi-an action on a note for one hundred dollars, to be paid in 
cation, aris- ee ia . , 
tog from, the plank, it is not conceived that the third section of the first 


nature of the article of the act concerning justices’ courts gives jurisdiction 
contract, and . . ° . : ees 
special cir. Over Claims like these in this case. That section says, justi- 


cumstances eg shal] have jurisdiction over all actions on bondsand notes 
and consider- 


ations. for the payment of any sum of money not exceeding one 
- hundred and fifty dollars. The notes in this case cannot be 
Justices of , : . 
the peace Said to be notes for the payment of money; the party might 
have no ju- ae : ’ sss 7 
Hédlation "ix have discharged them in plank; and the plaintiff is only enti 
actions on _tled to the money by reason of his having failed to comply 
sre al with his agreement to pay the plank.. The words one hun- 
dollars, to be dyed dollars, are used, not to show that this is a money de- 
paid in pro- haat ; ; 
perty. mand, but for the purpose of ascertaining the quantity of 
plank that was to be delivered. 


Judgment reversed. 











to 
pa | 


att 


thi 
or. 


pel 
hin 


der 
cit 
da\ 
the 


the 
me 
qui 
the 
pre 
no 
tac 
me 
sw 


gr 
it | 
ou 


th 
ca 











THIRD JUDICIAL DISTRICT... 


J. & J. Granam v. Brapsury & ScHAEFFER. 


1. An attachment cannot be quashed on the ground that the facts do 
not authorise the issuing of an attachment. If the truth of the 


v; 
facts, on which it is issued is controverted, it must be put in issue Bradbury and 


by a plea in the nature of a plea in abatement. 
2. The remedy by attachment isnot confined to resident creditors. 


Error to the St. Louis Circuit Court. 
C. D. Drake for Plaintiff. 


The reasons assigned by the defendant for quashing the 
attachment are : 

Ist. That the claims sued on are debts contracted out of 
this State, and the affidavit does not show that the debtors, 
oreither of them, absconded or secretly removed their pro- 
perty or effects to this State with intent to defraud, defeat, 
hinder, or delay their creditors, as required by the statute. 

2d. That the plaintiffs and defendants are both non-resi- 
dents of the state of Missouri, and are both residents of the 
city of Cincinnati, in the State of Ohio, and as such the afh- 
davit is insufficient, in merely alleging the non-residence of 
the defendants, to support an attachment in this State. 

As to the first reason. The reason is insufficient to quash 
the attachment, because the ground for obtaining the attach- 
ment, laid in the affidavit, is in itself sufficient, without re- 
quiring the plaintiffs to set forth also another ground, which 
the law recognizes as one upon which an attachment may 
properly issue. The plaintiffs in their affidavit allege the 
non-residence of the defendants, which is enough for an at- 
tachment to issue. The defendants seek to quash the attach- 
ment because the plaintiffs do not either go further, and 
swear that the defendants absconded trom Ohio, or take a 
ground different from that which in the affidavit they saw fit 
to assume. This proposition by itself would be absurd, but 
it goes upon the assumption that the debts were contracted 
out of this State, of which the bill of exceptions shows there 
was no evidence. 

As to the second reason. Here also it is assumed that 
the plaintiffs are not residents of this State, and therefore 
cannot sustain an action by attachment against non-residents. 


SEPT’ 
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Schaeffer. 
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serr’R TERM, There was no evidence of these facts before the court, and 
_______ even if there was, it is no reason why the attachment should 

Graham _ be quashed, as one non-resident may sue another by attach- 
Bradbury and Ment in this State. Posey v. Buckner, 3 Mo. R. 604. 
Schaeffer. 


Opinion of the Court by Scott, Judge. 


The plaintiffs in error sued the defendants in error by at- 
tachment, in October, 1839. The attachment was sued out 
on an affidavit, in which it was alleged that the defendants 
were not residents of, nor residing in this State. The affi- 
davit was made in the State of Ohio, and some nine or ten 
days before the writ issued. The bond for the attachment 
was executed in this State, and the note sued on is dated 
Cincinnati. 

,On the return of the writ the defendants moved the court 
to quash it, because the claims sued on were debts contract- 
ed out of the State, and the affidavit does not show that the 
debtors, or either of them absconded, or secretly removed 
their property or effects to this State, with intent todefraud, 
defeat, hinder, or delay their creditors; that the plaintiffs 
and defendants are both non-residents of this State, and are 
residents of the city of Cincinnati, in the State of Ohio. 
The court below quashed the attachment, and the cause is 
brought here by writ of error. The statute of 1839, con- 
cerning attachments, prescribes the manner in which defend- 
ants shall defeat attachments, when the facts on which they 
are sued out are false. 

inc 28 attachinent may be quashed when it is issued on such 
ment cannot a state of facts as does not authorise the issuing of the writ. 
eae It is not pretended that the affidavit in this case is not sufh- 
ee cient to support the attachment. If the truth of the facts 
rise the issu- on which it is issued is controverted, it must be put in issue 
ing of an at- by a plea in the nature of a plea in abatement. Section 11, 


tachment. If 
the truth ofof the act of 1839. 


the fact ' , 
whieh enc, | “The remedy by attachment is not confined to resident cre- 


sued is con- ditors. If the objection to this proceeding could have been 
troverted, it 


must be put taken in the mode adopted by the defendants, yet there was 


<a »y ° no evidence that the plaintifis were non-residents. The facts 
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that the affidavit in Ohio, and the note was dated at Cincin-serr’n term, 
nati, are not suflicient evidence to show that the plaintiffs 

are non-residents. As 1o the objection that there was an Graham 
interval of nine or ten days betwixt the making of the afli-, 4... 

‘ Sabie f : radbury and 
davit and the issuing of the writ, the state of the facts might Schaeffer. 
have changed during the interval. The party must take ad- ,; 

9 carr nature of a 
vantage of it by plea; the plea would have put in issue the ple: in abate- 
truth of the affidavit at the time of the issuing of the writ. "Ty. seme. 
Some time must necessarily in many cases irtervene be-¢y by attach. 


ment is not 


tween the making of the affidavit and the issuing of the confined to 
writ. Judgment reversed. —— 
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Crane v. TaYLor. 


‘The evidence and proceedings in a cause cannot be reviewed by the Supreme ° 
Court, unless they are preserved in a bill of exceptions. (See Butcher 7 
v. Keil & Butcher, 1 Mo. R. 262; Davis v. Hays, ib. 270; Alex- 
ander v. Hayden, 2 Mo. R. 211; Bartlett v. Draper, 3 Mo. 2. 487; 

County of Boon v. Corlew, ib. 12; Foster v. Nowlin, 4 Mo. R. 

18; Coleman v. McKnight, ib. 83; Richardson v. Harrison, ib. 232; 

Davidson v. Peck, ib, 439; Swearingen v. Newman, ib, 456; 

Withington v. Young, ib. 564; Searcy v. Devine, ib. 626; Hughes 

v. Ellison, 5 Mo. R. 110; Pratt v. Rogers, ib. 51; Thompson v. , 
Child, 6 Mo. R. 162; Gale v. Pearson, ib. 253; Magehan v. Orme % 
& Speers. 7 Mo. R. 45 Shelton v. Ford & others, ib. 209; Benoist 

& Hackney v. Powell & Wilson, ib. 224.) 


Appeal from the Circuit Court of Benton county. 


Puetrs for Defendant in error. 









Fn 


Opinion of the Court delivered by Tompkins,Judge. 


Se a 


Taylor brought his suit against Crane before a justice of 


the peace and obtained judgment against him. Crane appeal %.: : 
ed tothe circuit court. That court dismissed his appeal; ard Ps { 
he appeals to this court. Crane assigns for error, that the ‘ ( 

af 


circuit court dismissed his appeal. There is no bill of ex- . 
ceptions to show on the record the reasons why the appeal oh sunieehs 


was dismissed, and this court must presume that the cir- gs ina cause 
cannot be re- 
30 
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‘—_— court gave a correct judgment, when nothing appears 
‘on the record to show the contrary. 
Crane The Judgment of the circuit court is therefore af- 
Ristor. firmed. 
viewed by the supreme court unless they are preserved in a bill of exceptions. (See 
Butcher v. Keil & Butcher, 1 Mo. R. +62; Davis v. Hays, ib. 270; Alexander \ 
Hayden, 2 Mo. R. 211; Bartlett v. Draper, 3 Mo. R. 487; County of Boon v. Cor- 
lew, ib. 12; Foster v. Nowlin, 4 Mo. R. 18; Coleman v. McKnight, ib. 83; Richard- 
son v. Harrison, ib. 232; Davidson v. Peck, ib. 439, Swearingen v. Newman, ib. 
156;; Withington v. Young, ib. 564; Searcy v. Devine, ib. 626; Hughes v. Ellison 
5. Mo. R. 110; Pratt v. Rogers, ib. 51; Thompson v. Child, 6 Mo. R. 162; Gale v. 
Pearson, ib. 253; Magehan v. Orme & Speers, 7. Mo. R. 4; Shelton v. Ford & 


; 
4: 
others, ib. 209; Benoist & Hackney v. Powell & Wilson, ib. 224.) 


STATE V. CARROLL—STATE V. SHOEMAKER 


The decisions of this Court in State vs. Heatherly, 4 Mo. R. 4785 and 


State v. Spear, 6 Mo. R. 644, recognised and affirmed 
Opinion of the Court delivered by Napton, Judg: 


In these cases the defendants below were acquitted by the 
The decisions Verdicts of juries, and the State has appeated to this court. 
of this court In accordance with previous decisions of this court (State 
leathery, 4 v. Heatherly, vol. 4th; State v. Spear, vol. 6, 644,) it is 
Mo. R. 4783 ordered that the appeals be dismissed 
and State v. 


Spear, 6 Mo 
R. 644, rec- 
ognised and 
affirmed 


Harrison v. Martin. 

The specifications of property exempted from execution in the 15th sec 
of the act concerning Executions, (R.S. 1835, p. %65) are cumula- 
tive. Therefore, if a mechanic is the head of a family, the statute, 
in addition to his tools, exempts from execution the same property that 


is exempt when owned by the head of a family who is not a mechanic 
Appeal from the Circvit Court of Platte county. 
Tromas & Donipnan for plaintitf in error. 
Opinion of the Court delivered by Scott, Judge. 


Harrison instituted an action against Martin in a justice’s 





; sec 

nula- 
atute, 
r that 
1anic 
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court, to recover the value of a horse. Onan appeal to 4PRIL_ TERM, 
the circuit court, a verdict and judgment was rendered a 
against Harrison, to reverse which, this writ of error is Harrison 
prosecuted. 

It appears that Harrison was the head of a family, and a 
mechanic carrying on his trade, and had the tools, and im- 
plements necessary for its prosecution; he also owned a 
horse, whose value did not exceed forty dollars. Martin, 
who was a constable, had an execution against Harrison, 
under which he levied on and sold his horse. The question 
presented for determination is, whether a mechanic, being 
the head of a family, whilst carrying on his trade, is, in ad- 
dition to his tools and implements, entitled to retain a horse 
not exceeding in value forty dollars. The facts stated in the 
record, do not raise the point on which the judgment of this 
court is sought. It does not appear but that the judgment 
on which the execution issued, was for a debt which accrued 


v. 
Martin. 


prior to the act ro regulate executions, approved March 
20th 1835. The 16th section of that act, limits the opera- 


tion of the section exempting certain property from execu- 
tion, to contracts made after the passage of the act. As 
the question, however, has been argued, and as it may arise 
again, it is thought advisable to give an opinion upon it— 
The manner in which the 15th sec. of the act concerning 
executions is worded, specifying in numerical order, the 
things which the head of a family shali hold exempt from 
execution, there being eight species numbered, and a horse 
not exceeding in value forty dollars, being amongst the firsi, 
and the implements of trade of any mechanic the sixti, 
shews, that the legislature intended that the things specified 
as exempt from execution shall be cumulative. If a me- Thespeckden 


chanic is the head of a family, the statute, in addition to his tions of prop- 


, orty exempted 
tools, exempts the same property from levy and sale for him, jroz psa 


that it would for the head of a family who is not a mechan- — lap 
ic. The sparseness of our population in many sections gerne 
the State, is such, that mechanics cannot find constant em- (MDs P< 
ployment at their trade; this compels them to unite the cul_ 1835, p. 255) 


: . ° , ; oe are cumula- 
tivation of the earth with their mechanical pursuits, in order tive. There. 


io support their families. And if not protected in the pos-  * yi 
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session of the things necessary fur that purpose, they would 
abandon their trades altogether, to the great injury of the 
community. 

Judgment aflirmed. 


ily, the statute, in addition to his tools, exemptsfrom execution, the same 


Tis exempt when owned by the head of a family, who is not a mechani: 


i 


Brown & Orners v. Brown & Oruers. 


rhe points relied upon for reversing the judgment of the circus! 
ippearing in the bill of exceptions, the judgment is affirmed. 


Livror tu the circuit court of Ray county. 


| 


Rers, Dunn & Wisson for Plaintiff’s. 
Donnan & Lwine for Defendant’s in error. 


Opinion of the Court, delivered by Tompkins, Judy: 
Both piaintifis and defendants in this cause, are children 
f 
had petitioned the circuit court of Ray county, for a parti- 
tion of the real estate of the deceased, which consisted of : 
quarter section of land. One Henry McGee was admitted 


f one Jlenry Brown deceased. Those named as plaintiffs 


by the circuit court, as a party to the proceeding, on making 
and filing his affidavit, that he had acquired an interest i! 
the land which the petitioners were praying the court t 
‘ause to be divided. The widow of the deceased had mar- 
ried one Gunnel, and she and her husband had sold to Mc 
Gee, her nght of dower in the land sought to be divided.— 


The petitioners gave in evidence a writing purporting to bs 
the will of the deceased, by which he gave all his property 
both real and personal, to the widow during life, or widow- 
hood, for the purpose of raising his children; and furthe: 
directed, that 12 case of her death or marriage, ail the effects 
left should be equally divided among all his children ; ane 
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. } ° a | ‘ APRIL TERM 
contended that the claimant of the widows dower, not 18:2 


__ 


wer in preference to the provision in the will, as required Brown & oth- 
i 


ving shown that the widow made her election to take 


a 
ie uct concerning dower of the jyear 1835, she must 
? 


upnosed to abide by the will, and to have renounced her 
ower in the land. 


it court ordered a partition of the land to be 


' 
. 


‘ected that the widow’s ft dower s! 


j a ne 
necting wills. We are bi 
ral Aer 
‘orrectness ol the dec 
1 


moreover precluded by the bill 


‘ bh ©) 
supposing that the will had been proved, for in the conclu- 
sion we find this clause, “Zhis is all the evidence given in 


this cause.” |tis useless then to enquire, what would be a 


proper construction of the wil. The judgment of the cit 


euit court is therefore affirmed. 


Moors v. Acre. 
Action for a forcible entry and detainer. Plaintiff proved that he had been 
in possession, and had delivered the same to L. to keep for him, and 
that afterwards he found defendant in possessien, who refused to deli- 
ver up the same, and. then proposed to prove that defendant had paid 
L. thirty dollars to deliver possession of the premises to defendant 
Held by the court, that this evidence was properly excluded. That 
there was ne evidence on the record of any fraud on the part of 
perty defendant, and that, for any thing appearing upon the record, the defend- 


Lae ant might have believed that L. was possessed of the premises in his 
yW- 
eo" own right. 


to ve 


urthe? 
effects Appeal from the Circuit Court of Chariton county. 


" ant 
/3; ane 
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1842. 


Moore 
v. 


Agee. 


SUPREME COURT OF MISSOURI. 
A. Leonarp for Appellant. 


Davis for Appellee. 
Opinion of the Court, delivered by Tompkins, Judg: 


Moore brought his action for a forcible entry and detaine: 
before a justice of the peace and there obtained a judgment 
Agee, the defendant, appealed to the circuit court, and 
that court gave judgment in favor of Agee, the defendant in 
the action, and appellee here. On the trial of the cause be- 
fore the circuit court, the plaintiff proved that he had been 
In possession of the land in dispute till the vear 1839, au 
that during that vear the defendant occupied it under the 
plaintiff; that at the end of that year, the defendant refus- 
ing to deliver up the possession, suit was brought against 
him by the plaintiff, and that pending 
January, in the year 1840, the defend 
tit! the possession of the premises; that as soon as the plain- 
ulf receivedthe } ossession, he delivered it over to one WIS to 
keep for him, tree of rent. The plaintiil then proved that 

» 20th day { March, IS40, he went upon the land, 
emanded 
of the kouse 


with a gun inh 

tiff then proposed 

ifter Lewis went into pos lon, some time in the month 
of February, it was agreed betwixt tne defendant and Lewis 
that the defendant should pay Lewis thirty dollars, and that 
Lewis should abandon the possession of the place. in orde1 


that the defendant might occupv it; and that the defendant 


L 


did pay Lewis the said sum of money; that Lewis quit the 
possession, and that the defendant occupied the premises as 
soon as they were abandoned by Lewis. The court refused 
to admit this evidence, the plaintiff suffered a non-suit, and 
then moved to set aside the non-suit. His motion was 
overruled by the court, and this act of the court is assigned 


for error. 


: 
5 
- 

¥ 
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in the argument of the cause, the counsel insisted strongly mie RM. 
hat the contract betwixt Lewis and the defendant was ma 
idulently contrived by them to deprive the plaintiff, — Moore 


Joore, of the possession. However fraudulently Lewis se 
ht have acted, there is no evidence on the record of any 


ud on the part of the defendant. For any thing found Pia pinta 
the record, he might have believed that Lewis was pos- oe d 
sed in his own right. and that Lewis even had the right, ee 
perty as well as that of possession. The second sec 
ct concerning forcible entry and detainer | 
v person shall enter upon or into any lands, &e. 4, 
the same with force or a strong han 
on so offending shall be deemed euty of 
‘and detainer within the meaning of this act.” 


same act further provides th: 


al rae P 
make furtne! 


is evident tk 


li 


r against Moore, it 


if the right 


ird sects 
° ee ae re 
nm tO Gellver Pos- evide 
uiner for the purposes of this! 


of possession. 

1 has he shown here’? He deli 
‘alot of Jand to keep for his use ;2"Y !% 
ability on which they were each trespassers, fer fan 
hat hat is, Jand of the United States, and Lewis, as he offered ce ponllee 
‘dei to prove, sold the possession to Agee. It is true, that fraud !"s ipon he 
lant ind collusion was earnestly insisted on in the argument of fondant seeks 
the he cause, but not even offered to be proved. Writers on — a. 

natural law tell us, that in a state of nature, the first occu- possessed of 
ised ant of a spot has a right to exclude all others so long ashe ry pega 
and emains on that spot. In a state of society a little advanc- right 
was ed in civilization, the occupant bestows some labor, and 
med thereby indicates an intention of a more permanent occu- 


pancy; then a short absence is not considered an abandon- 
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APRIL TERM. ment of his right of occupancy. And this right continues 

1842. so long as the intention of returning is manifested ; and so 
ieee long others, with no right of property, are held bound to 
he respect his rizht of possession. But Moore puts on this land 


Agee : : * ‘ 
an agent to represent him, who sells the right of possession, 


| Agee, for anv thing here shown, or oflered to be shown, 


eals with him in good faith. The circuit court. as it seems 


ee 


y properly excluded the testimony offered by the 


naa y +} )* 
udgment is there 


Jude 
ils li ‘ re. 


bt by William P. 

tennick. Plaintiff obtained a 

lars and eighty ms cents. Plaintiff remitted sixty-five dol- 
lars. After yerdict, the defendant moved for a new trial, 
because the court had admitted improper and illegal testi- 

‘mony, and because the verdict was against the weight of 
testimony. It does not appear from the bill of exceptions 
en gg ae ill that the defendant objected to the testimony when it was 
is offered, and a verdict found upon conflicting testimony wvill 

not be disturbed by this court. 
Judgment affirmed. 
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Incram v. Tue Srarte. APRIL TERM 
1842. 

The decision of this court in Johnson v. The State. (7. Mo. R. 183,) ——---—— 
cited and approved. Ingram 


rhis court will presume that the circuit court decided correctly, unless The ‘Stat 
the contrary appears from the facts and 


proceedings preserved in the 
bill of exceptions. 


Appeal from the Circuit Court of 


Ad 


W ins IN W& 


ovrection 


nnson, 


n t- @ made against the indictment found against Jo 


ed 2 @ the court then decided that the indictment was.good 


i dol- J A felony under our statute is an offence for which one Th 

dol- ff may be imprisoned in the penitentiary. The offence for 00 ot tus 
trial, which the appellant is now indicted is one that may be pun-sen_ v._ Ms 
tasti- ished either by imprisonment in the penitentiary, or fine and R. 183.) ited 
tht of imprisonment in the county jail, or by fine alone. See 4 approve 
tions page 1S4 of the 7th volume of Missouri Decisions. 
t was The evidence in the bill of exceptious shows that Josiah 
Ingraham, a brother of the appellant, on the day this act for 
which the appellant was indicted was charged to have been 
committed, frequently abused Lewis Johnson, and challenged 
him to fight; that the appellant advanced towards Josiah 


Incraham and Lewis Johnson, who were engaged fighting, 


> will 
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1842. 
Ingram 
Ts 
The State. 
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seized the arm of Johnson, and held it while Josiah Ingra- 
graham bit the finger of Johnson. This finger was after- 
wards amputated ; and in the opinion of the surgeon who 
performed the operation, the necessity for amputation was 
produced by the act of biting. It was further proved that 

fore the parties had closed with each other, William Ingra- 


! 
| 


ham had reproved his brother Josial 


1 for his improper beha- 
vards Johnson, and after they were engaced, he had 


he bystanders to aid in parting the combatants. 
saved in the bill of exceptions, and 


that if the circuit court cave any, 


endant, and no exception charg 
n taken by either. 


bill of exceptions. 
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Wivxerson v. Wuitney. "342, 


e third section of the act to restrain gaming, (R. C. 1835, p. 291.) 
Providing that “all judgments §c., when the consideration is mon- 


Wilkerson 


v. 

ey or property, won at any game or gambling device, shall be void,’ Whitney. 
extends only to judgments by confession ; where the judgment was ob- 

tained by due process of law, no defence having been made, or an un- 

availing defence, the judgment cannot be set aside, or vacated by a bil} 


in equity, or on motion. 
\ppeai from the Circuit Court of Livingston county. 
Stack for Appellant. 


Crark for Appellee. 


Opinion of the Court, delivered by Napton, Judge. 


This was a bill in chancery, praying an injunction against 


judgment at law, obtained upon a note for fifty-six dol- 
irs. The bill charges that the note was given for a gaming 
msideration. The circuit court dismissed the bill, and the 
nly question here is, whether courts of chancery have any 
power to enjoin a judgment at law, regularly obtained, upon 
charge of gaming in the consideration of the obligation 
| Which the judgment was founded. 
The act of December 30, 182 1, (Rev. Code, "2D, p- 110,) 
declared that all judgments, mortgages, assurances, bonds, 
‘tes, bills, specialities, &c., given, granted, drawn, or exe- 
ited contrary to the provisions of that act, might be set 
side and vacated by any court of equity, upon bill filed for 
iat purpose by the person so granting, giving, entering into, 
executing the same. The act of March 9, 1835, (Rev. 
ode of 1835, p. 290,) merely declares, that all judgments, 
nveyances, bonds, bills, notes, and securities, when the 
usideration is money or property won at any game or 
rambling device, shall be void. The act further provides, 
hat any defence under it may be specially pleaded or given 
n evidence under the general issue. 
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349. The judgments spoken of in the act of 1825, | under- 
‘__ stand to be judgments by confession or warrant ofattorney. 






Wilkerson The words “given, granted, executed, entered into,” could 
: ’ ’ 
Vv. . ee a yg 
Whitney. hardly be applicable to a judgment upon plea or by default. 
And though the act of 1835 has omitted these words, and 
i] 







tion of the act speaks generally of judgments, bonds, notes, and other as- 





(R. C, Surances, yet it is plain that no other judgments were em- 





? ’ ‘ ° — m : ay ee. ry 
-T =") braced in its provisions, than judements by confession. The 












‘twas intended to include all assurances, {rom the lowest 





snail not nave jurisdiction, when adequate reel Can ve iaa 
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at jaw. Phe circuit court, in my Opinion, ala not err im 
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dismissing the bill. 

: : "3S . : y° <7, 
een Made ¢ Deer e affirmed. 

i lefence, the judgment cannot be seta or vacated by a bill in equity G 
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SECCND JUDICIAL DISTRICT. 
Hvuauers v. Gorvon. 

When the security in a note, within the jurisdiction of a justice of the 
peace, and the payee reside in one county, and the principal debtor 
resides in another county, the payee, on being served with notice by 
the security, to commence suit, has his election to sue the security 


alone, or the principal debtor; and is not compelled to go to a distant 
county, and sue the principal debtor alone. 


Appeal from the Clinton Circuit Court. 
Woop for Appellant. 


Burnerr & Jones for Appellee. 


Opinion of the Court delivered by Napton, Judge. 


{‘rom the bill of exceptions in this case, it appears, that 
ihe appellant Hughes, and one Blickley, were joint obli- 
sors in two notes for twenty doilars each, to the appellee 
Gordon, and that Hughes, as security, gave notice in writing 
to Gordon, to commence an action against the principal.— 
Suit was accordingly instituted within less than thirty days 
after the notice against Hughes and Blickley; but Hughes 
alone was served with process and judgment given against 
ilughes alone. Blickley, it appeared, resided ut the time of 
the notice, in Platte county, and Hughes in Clinton county, 
ia which last county the plaintiff Gordon also resided.—- 
Our statute requires the obligee to sue the principal and se- 
curities, When notice in writing is given by any one of the 
securities. In this case, however, as the principal and se- 
curity lived in different counties, and the amount of the 
notes was within the jurisdiction of a justice of the peace, 
itis plain that both Hughes and Blickley could not have 
been successfully sued. The act for the benefit of securities, 
was not, | apprehend, under such circumstrnces, intended 
to deprive the obiigor of his election, and compel him to go 
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1849. to a distant county and bring a suit against the principal 
alone. A security can at all time place himself in a con- 


Hughes dition, to recover against his principal by paying the debt. 


Vv. . 
Gordon Judgment affirmed. 












I do not concur. 






G. Tompkins. 









Freeman & Syowpen vy. J. B. & P. G. Camven. 





. Defendants executed their note to plaintiffs, describing them in their 










note, as “surviving partners of J. B. & M. Camden & Co.” Held j 

to be amere descriptio personarum, and unnecessary to be inserted in , 

t the declaration. ; 
Bs 2. A variance between the writ and declaration cannot be reached by a . 
motion to quash the writ. (See Jones v. Cox, ante 173.) a 

3. After the court has given judgment on demurrer, the same matter is b 

never allowed to be urged in arrest of judgment n 

ei 

Appeal from the Carroll Circuit Court. : 

ne 


Jones & Ryxanp for Appellants. 






Ewine for Appellee. 






Opinion of the Court, delivered by Scott, Judge. 









J. B. & P. G. Camden, the plaintiff's below, sued Free 
man & Snowden by petition in debt, on a note executed by 
them, in which the plaintiff's below are described as survi- 

Defendants ving partners of J.B, & M. Camden, & co. The plaintiffs 


executed their 

—_ to plain- belew commenced their petition thus, “John B. Camden 
iffs, descri- SS ake 

bing them inand Peter G. Camden plaintiffs &c,” omitting the des 
the note, 8S cription of their persons contained in the body of the note: 
“surviving P ; : P ; 
partners of J. the writ requires the defendant below, to appear and answe! 


~& N . - . | © one 
age as the complaint of John B. & Peter G. Camden, surviving 
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Held 
ted in 
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partners of J. B. & M. Camden & Co. For this,arric rem. 


a motion was made to quash the writ, because it varied from ‘a 

the petition ; the motion was overruled, and the overruling Piemaiet 

f the motion is one of the errors complained of. Snowden 
. . °° . V. 

It is not easy to see the variance alleged, but if this mat- J. B.& p.G. 
ter could be tortured into one, it has been held by this court Camden 
that a variance between the writ and declaration, if it could peld to be a 
be taken advantage of at all, could not be reached by a mere deserap. 

; eS . = tts = persona- 

motion to quash. See Jones v. Cox & Others, 7 vol. rum, and un- 

, : . necesary to be 

Mo. Rep. Another error assigned, is the overruling the inserted in the 
demurrer, and the refusal to arrest the judgment. The declaration. 

reasons shown in arrest of the judgment, were the same as 

those offered in support of the demurrer. After the court, A variance 

‘ ae between the 

has deliberately expressed its judgment upon a demurrer, writ and dec- 


. . eee cae , . sact pf laration can- 
the same matter is never allowed to be urged in arrest of (othe reached 


judgment. The alleged cause of demurrer, was that the by a motion 
Wabek cae ; ; . ; to quash the 
plaintifls were described in the body of the instrument sued writ. See 


on, as surviving partners of J. B. & M. Camden & nro _~ 
: ‘ e fo. 
and that they declared by the name of John B. Camden 


and Peter G. Camden, omitting the description given them After _ the 


; \ “a . court has giv- 
by the note. This is the same question presented by the ,,, pack 


motion to quash. This omission is not material. The word = nen 

‘ es . . le Same mat- 
“Surviving partners of J. B. & M. Camden & Co.,” were teris never al- 
F 5 gis . ac a oe lowed to be 
a descriptio personarum, Which has always been held un- 724 in os 
necessary to insert in a declaration.’ rest of judg- 


. ment. 
Judgment affirmed. _ 





‘S 
»* 


SUPREME COURT OF MISSOURI, 
Stare v. Hamirron. 


1 Inan indictment for perjury, againsta party toa suit, it is necessary 
to show, by proper averments, that he was sworn under circumstances 
which authorised his being sworn as a witness in the cause. See R. S. 
1835; Title “Justices’ Courts,” p. 361.) 


2. ‘meee and useless averments in an indictment, may be rejected as 
Error to the Circuit Court of Platte county. 
Burnett & Jones for the State. 
Donrenan for Defendant. 
Opinion of the Court, delivered by Napton, Judge. 


This was an indictment for perjury. The indictment 
charged, That on, &c., at &c., before one William Bau- 
ta, a justice of the peace within and for the county afore- 
said, a certain cause between one Thode, adm’r. &c., and 
one David Hamilton, in which cause the said Thode was 
plaintiff, and said Hamilton defendant, came on to be tried 
in due form of law, and was then and there, to wit &c., 
tried by said justice &c. And upon the trial of said cause, 
the said David Hamilton, then and there appeared as a wit- 
ness, and was then and there duly sworn &c., in the usual 
form. The indictment further averred, that upon this trial, 
it became a material question whether the said Thomas 
Young, in his life time, had sold and delivered to said David 
Hamilton, a certain barrel of whisky, at, and for the price 
of seventeen dollars and fifty cents; and whether the said 
Young had sold and delivered, in his life time, a barrel of 
whisky, at, and for any price whatsoever. And thereupon, 
the said Hamilton, being so sworn as aforesaid, devising, &c., 
on the trial, &c., did testify, &c., that the said Thomas 
Young, deceased, in his life time, had not sold and delivered 
to him, the said Hamilton, the said barrel of whisky, at, 
and for the said price of fifteen dollars, nor at any price 
whatsoever: whereas, in truth, and in fact, the said Young, 
in his life time, did sell, and deliver to the said Hamilton, the 
said barrel of whisky, at, and for said price of fifteen 
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dollars, and so the jurors aforesaid, &c.: the defendant de- APait Tame. 
murred to this indictment, and the court sustained the de- . _ ) 
murrer; and the only question is, whether the demurrer State 
was properly sustained. Vian iti 

In the first count of the indictment, it was averred, that 
the defendant was sworn as a witness on behalf of himself; 11 an indic’- 
this was omitted, however, in the second count, and it ong a 
simply stated that defendant was sworn as a witness, with- Pty a 
out specifying on whose dehalf, orat whose instance the oath ry to show,b; 
was taken. As it was the duty of the court to overrule Gai. tek 
the demurrer, if either count in the indictment were good, ¥ pencil 
it is unnecessary to enquire, whether the statement that the stances which 
witness testified on behalf of himself, was improperly made tUiberised his 
or not. Both counts were objectionable in this, that there a: « witness 
Was no averment that the witness was sworn under circum- —s 
stances which would autnorize him to be sworn. The gen- /S. Tt 
eral rule of law is, that a party cannot be a witness in his Courts,” p 
own case. There are special circumstances, which, by our °Y!? 
Statute, authorise a party to be sworn. These circum- 
stances should have been set forth. 

The counsel for the defendant has also objected to this 
indictment, that it is repugnant and inconsistent, because it Unnecessary 


. . > . . . and pless 
is averred, that on the trial of the suit before the justice, syorment. is 


it became material to enquire, whether a certain barrel: of am indictment 


> 


may be reject - 


whisky nad been sold to defendant, for the price of fifteen ed as surplus- 
dollars and fifty cents, and that defendant testified, he had °*° 
purchased no such barrel of whisky at the price ofseventeen 
dollars. The words “at, and for the price of seventeen dol- 
lars and fifty cents,” wherever It occurs in this indictment, 
may be rejected as surplusage: every substantial averment 
is made out without it, and the charge is consistent without 
these words.’ There was, in my opinion, no defect inthe in- 
dictment in this particular. 
Judgment affirmed. 
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SUPREME COURT OF MISSOURI, 


Exy v. Evuineron. 


— To entitle a person toa right of pre-emption under the act of Congress for 


that purpose, he must either be twenty-one years of age, or the head 
of a family. 


Appeal from the Circuit Court of Platte county. 


Woop for Appellant. 


Donrenan for Appellee. 
Opinion of the Court, delivered by Tompkins, Judge. 


Alpheus Ellington, a minor, by his next friend, instituted 
his action of forcible entry and detainer beforea justice of the 
peace against ThomasS. Ely. After the party was summoned, 
the proceedings in the cause were, at the instance of the 
plaintiff, removed by writ of certiorari into the circuit court. 


Judgment there was given in the cause against the defend- 


ant, and to reverse it, he appeals to this court. . 
The testimony preserved in the bill of exceptions shows, 
that in the year 1838, one Grayson purchased the Jand in 
dispute from one Butler, and in the spring of the year 1839, 
he sold the same to Pleasant Ellington, the father of the 
plamtif? and appellee, who was then living in Clay county ; 
that in the spring and summer of 1839, said Pleasant El- 
lington made other improvements on said land, and raised 
acrop there, but never moved on it; that no person ever 
entered on the land until the last of January, 1S41, when 
the defendant entered on the said land, and built a cabin on 
the same quarter section, about two or three hundred yards 
from that of the plaintiff; that the plaintiff was a young 
man of about eighteen years of age, and had a negro wo- 
man living with him, the property of his father, cooking for 
him; that he sometimes had negro men belonging to his fa- 
ther with him, assisting him in making fences and putting in 
his crop; that all the other sons of Pleasant Ellington were 
married, and had left their father, and that the plaintiff had 
been sometimes at the house of his father since he took 
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possession of the land in controversy, particularly whilst his 4PRt = 
father was absent in Kentucky; that there isalog cabin on 
said land, and seven or eight acres of cleared land; andthat Ely v. 
it was in the years 1839 and ’40 in cultivation; that the —! 
clearing is on land of the United States, and the defendant 
built his cabin in the woods, outside of the plaintiff's en- 
closure. ’ 

Several witnesses testified to the same facts. Several in- 
structions were asked by the plaintiff and defendant res- 
pectively, and given by the court. One, however, asked by 
the defendant, was refused. It was this, “That if they find a 
from the evidence that the plaintiff, at the time of entry by 
the defendant on the premises in controversy, was not over 
the age of nineteen vears, and not the head of a family,and 
that the defendant did not enter into either the house or the 
field on said land, but made his, the defendant’s, entry into 
wild land, which is property of the United States, they then 
must find for the defendant.” 

The act of congress requires the pre-emptioner to be Saag - 
either one and twenty years old, or to be the head of a fa- right, of pre- 


. a se . . st10on unaer 
mily. This instruction should then have been given to the ae psd 
jury. cress for that 

2 — s : : purpose, he 

For although a jury, from the evidence given, might well must either be 


have found the plaintiff to be the head of a family, yet the (omy 





: a family. 
necessary to be proved that he was the head of a family. If 


we do not regard the plaintiff as one entitled to a pre-emp- 
tion, and consequently to the possession of a quarter section, 
the defendant, Ely, could not, by his act of settling near the 
plaintiff, Ellington, become a trespasser against him. Be- 
cause tlren this instruction was not given, the judgment of 
the circuit court is reversed, and the cause is remanded for 
further proceedings conformably to this instruction. 
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refusal of this instruction seems to imply that it was not or the head ot 
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ai _ _ Tue Strate v. Auserry. 








Anindictment under theact concerning “Groceries and Dram Shops,” (Laws 
The ~ ir of Mo., Session 1840-1, p. 82,) for keeping a “grocery”? without a 
Auberry. license, should contain an averment that the liquors sold were “not to be 
drank at the place of sale.” If the liquors were sold to be drank at 
the place of sale, the; vender would be indictable for keeping a “dram 
shop” without license, without regard to the quantity sold, and could 

$ , % not be indicted for keeping a “grocery.” 


Appeal from the Linn Circuit Court. 
Opinion of the Court, delivered by Napion, Judge. 


The grand jury of Linn county indicted the defendant, 
Auberry, for transgressing the law concerning groceries and 
dram shops. The indictment charged, “That defendant on, 
&c., at, &c., did exercise and carry on the business of a gro- 
cer without a license for that purpose continuing in force, 
and that without such license, that the said Auberry did sell 
spirituous liquors in quantities not less than one quart, to 
wit, one gallon, &c., to divers persons, &c., against the form 
of the statute, &c.” 

On the defendent’s motion, this indictment was quashed. 
The attorney for the State excepted to the opinion of the 
court on this point, and saved his exceptions by bill. 

The only objection suggested to the indictment is, that 
the pleader should have averred that the liquor sold “was 
not to be drank at the place of sale.” The first section of 

a the act to regulate groceries and dram shops, (Acts of 1$40-1, 
An indictment > : : : : 
under the act P- Sl) provides that any person desirous of selling wine o: 
——- g SPirituous liquors in a quantity not less than one quart, and 
dram-shops,” not be drank at the place of sale, shall take out a license to 
ote keep a grocery, and any person desirous of selling wine or 
dh Alo for spirituous liquors im a less quantity than one quart, or to 
“Grocery” be drank at the place of sale, shall take out a license to keep 


without a li- ” . oe ‘* : 
cone, ahold * dram shop.” It will be seen from this section, that the 


containan keeper of a grocery is authorised to sell liquors in quanti- 


ga ties exceeding a quart, provided they are not to be drank at 


sold were ‘not sell j ~“ 
iadeaieas the place of sale, and a dram shop keeper may sell in qu 


the place of tities under a quart, no matter where drank, or may sel! in 
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any quantity, provided the liquors are drank at his dram 842. 
shop. ; 


This indictment charges that the defendant sold liquors The State 
in quantities not less than a quart, but does not state whe- eile. 


ther the liquor was drank at the place of sale or not. If the —_— 
liquor was drank at the place of sale, though the quantity alll oe 


exceeded a quart, the defendant would have been guilty of Ake elie 
. 7. . . . a 
selling liquors without a dram shop license. But as the in- place of sale, 
4s - = ; ? ..- ): the vender 
dictment charges that defendant sold without a grocery li- \ ould be in- 
cense, it should have negatived the fact, that the. liquors — for 
were to be drank at the place of sale. In other words, the <drameshop” 


indictment should have pursued the words of the statute, without Te 
5] * . . Sie S' e 

The judgment of the court was, in my opinion, correct, and out regard to 

should be affirmed. ao agri 


sold, and 





could not be indicted for keeping a “grocery.” 


Joserpn Mass v. Mosrs Brown. 


Where suit is instituted before a justice of the peace, on two notes, both in 
favor of the same plaintitf, and against the same defendant, and the 
notes united, do not exceed the jurisdiction of a justice, he has no au- 
thority to make two cases of the one cause of action; nor has he any 
authority to give judgment onthe one note, and continue the cause as to 
the other note. 


Error to the Daviess Circuit Court. 


SrrincFELLow for Plaintiff. 


Opinion of the Court, delivered by Tompkins, Judge. 


Mass sued Brown before a justice of the peace, and ob- 
tained a judgment: from this judgment, Brown appealed 
to the circuit court; and that court deciding in favor of 
Brown, Mass appealed to this court. 

On the trial of the cause in the circuit court, the appel- 
lant, Mass, gave in evidence a promissory note, made to 
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arait TERM. him by Brown, the Appellee. Brown introduced as evi- 
| 1842. dence against this note, a transcript from the docket of a 
Mass _ justice of the peace, by which it appears, that sometime be- 
Brown, 10re the commencement of this action before the justice of 
the peace, Mass had instituted an action before the same 

‘ gf ciao justice on this same note, for $100, and on another for $50; 


iefore. a jus- that on the day of trial in that cause, the defendant asked, 
a 4 ete and obtained a separate trial on the note of S100; and that 


cen bath in judgment Was given against the plaintiff on the note for 
svor oO ie 


same plaintitt, S100; and the cause was continued as to the note for $50. 
an a .. On this evidence, the circuit court decided against the 
fendant, andclaim of Mass, on the note for $100, and gave judgment 
re epee for the defendant, Brown. 

—" =. It seems to me very plain, that when Mass instituted his 
rastice, he has first suit against Brown, on the two notes for $100, and for 
0 bora $90, that the justice had no authority to make two cases of 


ases of the the one action; and consequently that his judgment against 
One cause of 
or tion, nor the plaintiff, Mass, on the note for $100, was entirely void, 


nha i and that the transcript of such judgment, ought not to have 
autnorl 


give judgment been received in evidence by the circuit court. The plain- 
es tiff, Mass, could not appeal from a judgment on half of his 
St ran) 


tinue the =demands; and Brown must not be permitted to profit by 
cause asto the ,. ‘ 5 See i 
other note. »fis own wrongful act, and the blunder of the justice. 
The judgment of the circuit court is, therefore, reversed, 
and the cause will be remanded to the circuit court, to be 


proceeded in agreeably to this opinion. 





As the Transcript offered in evidence, showed that no 
final disposition had been made of the cause, and for ought 
that appeared, the cause was still pending, the record was 
improperly admitted in evidence. W. SCOTT. 


® 











SECOND JUDICIAL DISTRICT. 
Wetton & Epwarps v. Marin. 


I. To divert, or obstruct a private water course, is, by the common law, 
a private nuisance ; and although obstructions to private water courses 
are declared by Statute, (R. S. 1835, title “Mills and mill dams,” 
sect 23, p. 498) public nuisances; yet, that Statute is merely cu- 
mulative, and made for the sake of the remedy, and not with a view 
to alter or affect the remedies afforded by the common law to individ- 
uals for such injuries. 

. When a public nuisance causes a special damage to an individual, he 


io 


! 


has the same remedies for that damage, and none other, which he 
would have had, if the injury had proceeded from a private nuisance. 

3. The jurisdiction of courts of equity, in cases of nuisance, though net 
often exercised, is undoubted. It is founded on the right to restrair 
the exercise, or the erection of that, from which irreparable damag: 
to individuals, or great public injury, would ensue. 9 Every diminu- 
tion in value, however, of the premises, is not a ground for the cou 
to interfere; nor every species of mischief upon which an action on 
the case might be maintained. 

1+ A. filed his bill in equity, complaining of obstructions to his mill, cause: 
by the erection of adam by defendants, which caused the water to 
tlow back, and so to obstruct his mill and machinery, as to render thei 
of little or no value; and praying for an injunction. Held, that the 
case was not such a one, as would warrant the exercise of the restrain- 
ing powers of a court of equity, by injunction. 


Appeal from the Clay Circuit Court, sitting in Chancery. 
Frencu & Dowirpnan for Appellant. 


Woop & Rees for Appellee. 
Opinion of the Court, delivered by Scott, Jude. 


Martin, the compiainant below, filed in March, 1839, 
his bill against the defendants below, Welton & Edwards, 
in which he stated, that he is the owner of a tract of land. 
through which Fishing river runs: that he, at the March 
term of the Clay circuit court, in 183=, filed his petition 
for leave to erect a dam on the said stream, to be connected 


with a grist and saw mill: afterwards, at the July term of 


the said court, permission was granted to erect his dam: 
that so soon as permission was obtained, he commenced 
building his dam, saw, and grist mill: that his dam and 
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the saw mill; and that the grist mill and other works, will 


Welton & be completed ina few weeks. The bill then charges, that 


Edwards 


Martin. 


the defendants below, Welton & Edwards, about the first 
of March, 1838, without the authority of law, erected a 
dam on the same stream, below the seat of the complainant, 
which caused the water to flow back, and so to obstruct his 
mill and machinery, as to render them of little or no value: 
that the defendants are still at work on their dam and mills 
connected with it. Prayer, that the defendants may be en- 
joined, and restrained from further work on said dam so 
erected; and from further continuing the same, so high as 
to back the wateron thecompiainant’s mills, and thatat th e 
final hearing, the defendants may be compelled to pull down 
and destroy their dam, it being a public nuisance. 
Thedefendants, in their answer, admit that the complainant 
is owner of the tract of land mentioned in his bill, and did 
erect, at the time stated, the dam and mills therein described. 
by the permission of the circuit court of Clay county.— 
They admit they have built the dam complained of, about a 
mile and a half below the complainant’s; but deny that it 
causes the water to flow back so as materially to injure the 
complainant’s mill, and allege that it can now do as much 
work as if the defendants had not erected their dam: they 
deny that their dam was built without authority of law: 
that, atthe Nov. Term, in 1837, of the Clay circuit court, 
a petition was filed, praying for leave to erect the same, 
which was granted at the July term following, and in pur- 
suance thereof, their dam was built: that at the time of 
filing their said petition, they believed the complainant was 
not owner of the land, at the point where he erected his 
dam, but afterwards purchased the same, maliciously design- 
ing to deprive them of their mill seat. They admit, that 
when the mill stream is full, their dam causes the water to 
back to the complainant’s mill, but deny that it does any 
injury, &c. To this answer, there was a replication, and 
the cause set for hearing: at the return term of the writ, a 
motion was made for an injunction, the motion was contin- 
ned, and it does not appear from the record that it was ever 
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disposed of. The cause was afterwards heard on the bill, APRIL, Term. 
- answer, exhibit, and depositions of witnesses, when the a 
court below decreed as follows: that the defendants be per- Welton & Ei- 
petually enjoined from all other time, continuing said dam — 
in a condition to back the water on the dam, mill, and mill Martin. 
machinery of said complainants; that they be perpetually 
enjoined from continuing their dam in such a condition, as 
that the back water therefrom, will be nearer than nine 
inches of the head of the shoal in said creek, where the 
state road from Liberty to Richmond crosses the same: 
that the defendants abate, pull down, and destroy so much d 
of their dam, as causes the water to back beyond the point 
mentioned on said shoal. That the said defendants, be fur- 
ther perpetually enjoined, from further work on said dam, 
&c.; from erecting or constructing other, or new dams, or 
other obstructions in said water course, so as to back the 
water higher up the said water course than said point on 
said shoal: and it is further ordered, that if the defendants 
fail to abate their dam as required then, that the sheriff 
carry so much of this decree into effect. From this decree, 
an appeal was taken by the defendants to this court. 
The bill of exceptions not having been signed by the 
judge who tried this cause, will not be noticed, the court 
yielding to the motion, to strike the same from the record. 
This will narrow the case to the single question, whether 
the bill presents such a state of facts, as warrants the exer- 
cise of the preventive justice of a court of chancery. 
The counsel for the defendants contended that, by the 
statute concerning mills, all unauthorized obstructions to 
water courses, were declared public nuisances, and on the 
authority of the opinion of Chancellor Kent, in the case 
of the Attorney General v. The Utica Insurance Company, 
2, J. C. R. insist, that as the injury complained of, is a 
public nuisance, a court of equity has no jurisdiction. It 7 oto, 
is a plain principle, that the proprietor of land is entitled to obstruct a pri- 
the use of a water course which flows through it, and the sag 
law gives a remedy for the violation of the right. Todivertthe common 
or obstruct a water course, is, by the common law, a private me 


: h ob- 
nuisance, 2, J. C. R. 164, Gardner v. Newburgh, and al. ‘thongh ob 
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m8. though obstructions to private water courses, are declared 
"___ public nuisances, yet that enactment is merely cumulative,- 


Welton & Ed- and made for the sake of the remedy, and not with a view 


— to alter or affect the remedies afforded by the common law, 


Martin. to individuals for such injuries. Admitting that the obstruc- 
private water tion complained of, could only be regarded as a public nui- 
courses are : : ines. at the in- 
declared by S22C@s and consequently removed by proceedings, at the in 
Statute,(R.S. stance of the State; yet the law is clear, that whena 
1835, title . : : ses 
“mills and Public nuisance causes a special damage to an individual, he 


=  agal has the same remedies for that damage, and none other, 
sect. 2, p. x oe es ‘ 
108,) pnblie Which he would have had, if the injury had proceeded from 
nuisances. “3 a * . niNetions » 
Yet that Sta- 2 private nuisance, 16, i. 196, Eden on injunctions, 162. 
tute i merely This suit was instituted by an individual complaining of a 
cumulative, : : x sage ase aa a 
and made for Special damage, and is entirely dissimilar to the case of the 
cs gage Attorney General v. The Utica Insurance Company, a 
not with a proceeding conducted in behalf of the State, by her attor- 


rie r t It oe 7 : ~ 
or affect the BEY general, for an alleged injury, affecting the whole State, 


a = and not individual rights. Indeed, it may be questioned, 
oraec y the ° r . 
common. law Whether the doubts entertained by Chancellor Kent, in 
io individuals that case, as to the jurisdiction of a court of chancery, 
or such inju- tnt ; z 
ries. were well founded. Eden on injunction, 162; Story’s equity, 
‘When a pub- 202. 
eco Reverting to the main question, whether the bill presents 
elal damage “ such a state of facts, as will warrant the interference of a 
an individua. a . . 
he has the. court of chancery, by injunction, we are constrained to say, 
ag yma that if the case presented by the bill, would warrant the ex- 
am- . be : 
age, and none ercise of the restraining power of a court of chancery, it 
other, which ,,, : . ° : 
“ would tt w ould be difficult to concieve a nuisance, which would not 
had, the in- justify such interposition. 
jury had pro- es 5 ; , 
ented {rena The jurisdiction of courts of equity, in cases of nuisance, 


—" nui- though not often exercised, is undoubted. It is founded 
The jurisdic- in the right to restrain the exercise, or the erection of that, 
tion of courts from which irreparable damage to individuals, or great pub- 
of equity, in lic injury, would ensue. Every diminution in value, how- 


cases of nui- 


sace; though ever, of the premises, is not a ground for the court to inter- 
not olten ex- . . . . * 
ercised, is un- Te, hor every species of mischief upon which an action on 


doubted. It j intai 
Ss founded on Ue case might be maintained. Chancellor Kent says, “the 


the right to re- cases in which chancery has interfered by injunction, to pre- 


strain the ex- . i n : 
ercise, or the vent or remove a private nuisance, are those in which 
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the nuisance has been erected, to the prejudice or annoy- 4PRIL TERM, 
ance of a right, which the other party had long previously al 
enjoyed. It must be a strong and mischievous case of pres- Welton & Ed- 
sing necessity, or the right must have been previously es- = 
tablished atlaw.” Lord Hardwick intimated, that to supply Martin. 
a legal decision, the plaintiff must have been in the previous erection of 
enjoyment of the subject, at least three years, before he —, from 
; : se . . ’ . - Which lrrepar- 
would interpose by injunction, in the case of a private nul- able damage 
sance. ‘ to individuals, 
‘ ; ’ vP ’ , or great pub- 
Eden, in his valuable work on injunctions, speaking of lic injury, 
1isances, obsery ~— eg hve. =" | 1 juris would ensue. 
nuisances, observes, “whatever may be the actual juris-pyery dimi- 
diction upon this point, it is, however, certain, that courts agg in val~ 
. ° a 4 ue 1owever, 
of equity, are at present, extremely unwilling to interpose ot the premi- 
Re a ae we ee eee a .-...S@Bs, 18: NOL 2 
W ithout a trial at law; a question, therefore, has alw AYS sround for the 
arisen in these cases, whether the court will grant or con- court to inter- 
: 58 : : i li - fere, nor eve- 
tinue an injunction ¢idl the trial. ‘Where the alleged nui- ry gpecies of 
sance consists in the exercise of a manufacture, the court cng 
upon the same principle upon which it feels so reluctant to tion on the 
ee, ep a eae ae ee : - case might be 
restrain the working of mines and collieries, would require |i itained. 
the fact of its being a nuisance, to be first clearly established 
at law.” If these are the principies by which a court of 
equity is governed, in the exercise of its powers in relation 
to nuisances, it is not easy to see what is contained in the 
complainant’s bill, that would justify its interposition. Here 
there is no leng possession; no irreparable damage; no 
strong nor mischievous case of pressing necessity, norestab- 
lishment of his right by a trial at law, for it cannot be pre- 
tended, that the permission granted by the court, to erect 
the dam on an ex-parte proceeding, as against the defendants, 
established any right. 
There is a view of this matter, derived from the course of 
the court below, which, in our judgment, is decisive against 
the complainant: a court of equity only interposes in these 
matters, when a suitable case is made out by the bill; if a 
case is clearly made out upon affidavit, it will grant or con- 
tinue an injunction, until a trial can be had at law. ; 
If the bill is filed merely for an injunction, and no prayer ’ A. filed his 
is made for an account, or compensation for damages, and bill in equity, 


the injunction is not granted by the court to which the bill a rei 








tee 


Od 
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Ara TERM. ig addressed, there is an end of the matter. In this case 
there is no prayer, nor any foundation laid for compensa- 


Welton& Ed- tion. The sole object of the party, seems to have been an 
— injunction; the court below never grants it, yet retains the 
Martin. Cause, and in effect, although sitting as a court of chancery, 
lions to his tTH€S @M action at iaw between the parties, and then at the 


mill, caused final hearing, enters the decree before recited. As the com. 
by the ere- plainant failed to establish his right to equitable protection 


by defendants, by means of an injunction, the cause was at an end, and the 


which caused , ° meee . see 
the water to bill should have been dismissed. The granting of an injunc- 


flow back, and ;:., ; a wie : ae 
so to obstruct 40M In the first instance, was indispensably necessary, in 


his = and order to give the court authority to retain the cause, until 
torendertkem the final hearing. Bailey v. Taylor, 4, Eng. Con. Chan. 


of little orno R, 329, 

seiategmecan The counsel for the complainant, cited and relied upon 
Hold, that the the case of Gardner v. The Trustees of the village of New- 
—— ee: burgh, 2, J. C. R. 162, as being in point. In that case the 
wonld war- trustees of a village, proceeding under the authority of an 
rant the exer act of the legislature, by which they were empowered to 
straining pow- supply the village with water, were about to divert an an- 


pe por ne cient stream, which had immemorially flowed through a 
injunction. farm; the chancellor laying stress upon the fact, that the 
water had been immemorially enjoyed with the farm; and 
because the legislature had taken private property for public 
purposes, without providing a fair compensation, interfered 
by injunction to restrain the proceedings of the trustees, 
until a compensation was made for the persons who might 
be injured by diverting the water. ‘In a subsequent case, 
Van Bergen v. Van Bergen, 3, J. C. R. 282, an applica- 





“a tion was made for an injunction, under circumstances sim- 


ilar to those stated in the bill now under consideration, the 
party complaining of the obstructions to his mill, caused by 
the erection of a dam on the same stream, below, which 
made the water flow back upon it; the chancellor, although 
of the opinion that the party had no just cause of complaint 
against the defendant, yet, after reviewing the authorities, 
held that the case was not such a one, as would warrant the 
exercise of the restraining powers of a court of equity, by 
injunction. 
Decree reversed. 
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S n v. McD " APRIL TERM. 
NOWDEN V CUANIEL 1849. 
The plea of non est factum, although not verified by affidavit, is a good plea Cuaieshin 


to an action ona sealed instrument. The omission of the , affidavit ¥. 
merely relieves the plaintiff from the necessity of proving the execu- McDaniel 
tion of the instrument; all other advantages of which a party can 
avail himself under that plea, are still open to him. (See Bates v- 
Hinton, 4, Mo. R. 783; Payne v. Snell, ib. 238.) 
2. When anon-resident commences a suit, without giving security for costs, 
he may be permitted to file a bond for costs, after a motion is.made-to 
dismiss for want of such security. (See Gov. of Mo. v. Rector, 1, 
Mo. R. p. 638; Posey v. Buckner, 3, Mo, R. 694.) 


Appeal from the Carroll Circuit Court. 
Jones & Rywanp for Appellant. 


Ewine for Appellee. 
Opinion of the Court, delivered by Scott, Judge. 


McDaniel sued Snowden by petition in debt on a bond; 
judgment was rendered against Snowden, and he has brought 
the cause here by appeal. One of the errors assigned, is, 
that the court overruled the plea of non est factum, filed by The plea of 
Snowden. It has been repeatedly held, that the plea of non sail ss a 
est factum, although not verified by affidavit, is a good plea not verified by 
to an action on a sealed instrument; the omission of the a - 


affidavit, merely relieves the plaintiff from the necessity of an ois — 

: : % sealed instru- 

proving the execution of the instrument: all other advan- ment. The 

; tyr Thi omission of 

tages, of which a party can avail himself under that plea, a ses: 
are still open to him. The practice of the circuit court, in merely eS 

permitting motions to strike out pleas, to be substituted for piaintitt from 


demurrers, ought not to be tolerated. It is not conceived pofererioe A 
on what principle such a practice is founded. In this case, execution of 


. . the instru- 
the plea of non est factum, was disposed of by motion, and vont. all 


no bill of exceptions having been taken to the action of the other advan- 
bel di : f thi h tages of which 
court below, according to the practice of this court, the, party can 
error cannot be examined. —. — 
It is, also, assigned for error, that the court below refused plea, are still 


to dismiss the suit, because the plaintiff was a non-resident, (8. Dlg 
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APRIL TERM. and had not given security for costs before commencing his 
*__ suit. The court permitted a bond for costs, to be filed after 
Snowden the motion to dismiss was made, and then overruled the mo- 
McDaniel. tion. It has been determined by this court, that when a 


Hinton, 4 Mo. NON-resident commences a suit without giving security for 


R. 78; ; Payne costs, he may be permitted to file a bond for costs after a mo- 
v. Snell, i 


234.) ib- tion is made. Posey v. Buckner, 3d, vol. Mo. R. 604. 
When anon. Judgment affirmed. 


resident commences a suit without giving security for costs, he a be permitted to file a 
bond for costs, after a motion is made to dismiss for want of such security. (See Gov. 
of Mo. v. Rector, 1, Mo R. p. 638.) Posey v. Buckner, 3, Mo. R. 604.) 


Frost v. Pryor. 


1, Where the declaration is defective in the omission of an averment with- 
out proving which the jury ought not to have found a verdict for the 
plaintiff, such defect is cured by verdict, and therefore cannot be taken 
advantage of by motion in arrest of judgment. 

2. The plaintiff, as a condition precedent, agreed to make to defendants a 
good title to certain premises. One of the deeds in the plaintiff's chain 


¥ of title, was a conveyance of the premises in question by H. and his 
° wife, acknowledged before a justice of the peace. H. had no interest in 
the premises except in right of his wife. Held, that the deed thus ac- 
i knowledged was incompetent to affect the right of the wife, and con- 
veyed no title to the premises. 
{ im Appeal from the Clay Circuit Court. 
ds 
. .” 
. ori Rees & Witson for Appellants. 
r ya al y 
{ , 7 
| * Donrenan & Woop for Appellees. 


Opinion of the Court, delivered by Napton, Judge. 


The appellee brought an action of assumpsit against the 
appellant, in the Clay circuit court, on the following note: 


“We, or either of us, promise to pay to George M. Pryor, 

the just and fullsum of one thousand eight hundred and six 

: dollars and twenty-five cents, bearing ten per cent. interest 
from the date until paid, and to be paid within one month 
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fro! 
ver 


* han 


offe 
vey 
we 
anc 
to 
CV, 
fro! 
att 
fro 
tiff 
latt 
led 
oth 


for 
cey 
1101 
tha 
mil 








h 








SECOND JUDICIAL DISTRICT. 315 


from the time the said Pryor shall perfect his title to the ta- ~~ 
vern lots and property attached thereto. Given under our 


’ hands this 29th day of April, A. D. 1840. Frost 
P. S. Frost. Pie 
J. P. Frost, 


Isaac Frost.” 

On the trial of the cause, the plaintiff below, to show title, 
offered in evidence several conveyancs, to all of which con- 
veyances defendant objected generally, but the objections 
were overruled by the court. Among other deeds offered 
and read in evidence, were a patent from the United States 
to one John Owens, deeds from Owens and wife to one Sear- 
cy, deeds from Searcy and wife to one Poter Fleming, deeds 
from Poter Fleming and wife to John Chauncy, a power of 
attorney from said Chauncy to G. L. Hughes, and adeed 
from Hughes to the legatees of G. W. Hendly. The plain- 
tiff also offered a deed from Peter B. Grant and wife (the 
latter being one of the legatees of said Hendly,) acknow- 
ledged before a justice of the peace, and deeds from the 
other legatees 10 Pryor, and from Pryor to Frost. 

Some oral testimony was introduced, though objected to, 
for the purpose of identifying the lots described in Chaun- 
cey’s power of attorney. Several witnesses testified in rela- 
tion to conversations had with Frost, conducing to show 
that Frost was advised of the nature of the title, had exa- 
mined the same, and objected only to the power of attorney. 

A verdict was found for the plaintitls, and judgment given 
accordingly. Motions were made in arrest of judgment 
and fora new trial, but the motions were overruled. 

The errors assigned are, that the declaration was defect- 
ive, containing no averment that Pryor had given notice to 
Frost of his title when perfected, that the court admitted in- 
competent testimony, and that a new trial was improperly 
refused. 

The declaration is clearly defective; but as thedefect con- 
sisted of an omission of anaverment, without proving which heen egy 
the jury ought not to have found a verdict, it cannot be ta- fective in the 
ken advantage of by motion in arrest. The title papers are svermen = 


are averment, 


spread upon the record by bill of exceptions. It seems that sec negine ig 
ving which 
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~~ the objections made to each of these papers, were general ; 
*__ no specific objection was pointed out to the court below, nor 


Frost do the grounds of objection taken in the circuit court ap- 
Dever. pear on the bill of exceptions. It is apparent that these ge- 
iesemaatd neral and sweeping objections to the introduction of a mass 
not to have Of testimony, either oral or written, do not present the 
gh ‘the Points which may have been determined in the circuit court, 


plaintift, such and it may become a question whether this court will be 
Cc " 5 * x 
preci ae authorised to look into such exceptions, whilst our statutes 


woosiee > and, declare that this court shall review only such matters as have 
>] 


cannot be ta- been expressly decided by the court below. In this case, 
oo stg however, the deed from Grant and wife to Pryor was a link 
in arrest of in the chain of title, which was clearly defective. The deed 


judgment. ote 
, was acknowledged before a justice of the peace, and pur- 
The plaintiff, porting to convey an interest in land to which the husband 


oa had no claim except by right of his wife, was incompetent 


— - Ph, affect the rights of the wife. It appears plain, then, from 
fendants, a the bill of exceptions, without going into an examination of 
0 gd its details, that no title wasshown in Pryor, even at the trial, 
ises. One of much less then could it be presumed that the title was per- 


t ds, i erie 5 ae 
_ vlaintifi’ fected before the institution of the suit ; a condition prece- 


chain of title, dent to the plaintiffs right of recovery. Let the judgment 
was aconvey- 


ance of the therefore be reversed and the cause remanded. 
premises in 
question by 
H. and his 
wife, acknow- 


ledged before As all the evidence given on the trial of this cause is pre- 
ajustice of the 


* peace. H. had Served in the bil! of exceptions, and as it appears from that 


(no interest in evidence that no notice was given of the pesfecting of the 


the premises 


© © exceptinright title, and as indeed the party appears to have been unable to 


field, that the give the notice, for his title had not been perfected, it can- 


rove eg not be presumed that notice was proved on the trial. This 
a it . . . . e e 
was incompe- case is unlike those in which an appellate court is required 


tent to affect ° % . ; 
the eht of © arrest the judgment from an examination of the declara 


the wile, and tion alone, unaccompanied by a bill of exceptions preserving 
no . 
title to the the evidence. 


premises. W. Scorr. 
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Tune Strate v. Kissy and others. APRIL TERM. 
1842. 
Where several felonies are joined in the same indictment, the court will The State 
compel the prosecutor to elect on which one he will proceed, but not y. 


where misdemeanors are thus joined. Kibby & oth-» 
ers. 





Error to the Circuit Court of Andrew county. 


3urneTtTt & Jones for the State. 


Opinion of the Court, delivered by Scott, Judge. 


An indictment was found against Kibby and others, con- 
taining two counts, one charging them with acting as gro- 
cers, without license, and the other with keeping a dram- 
shop, without license. On the trial, the circuit court com- 
pelled the circuit attorney to elect on which count he would 
proceed. This was objected to, and is the error assigned. 
The joinder of several offences in the same indictment in 
different counts, is no cause of demurrer, or arrest of judg- wh , 
ment. But in such cases, when the crimes alleged are felo- haeice one 
nies the court will compel the prosecutor to elect on which Joined in the 


same indict- 
one he will proceed. This, however, is never done where pon the a 
ou wi 
the indictment is for misdemeanors. Storrs v. State, 3 vol. “wae the 
Mo. Rep. prosecutor to 


: . . ice elect on 
which one he will preceed, but not where misdemeanors are thus joined. 
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Aree, TEEH- Srornarp v. Aunt & Moreneap. 
1842. 
5 1. An agent is a competent witness to prove contracts made by him, on the 
Stothard £ Wie winds . 
— % part of his principal- 
Wull& More-2- An authority to purchase articles on credit, must imply a power in the 
reee head. agent, to acknowledge indebtedness in the name of the principal. A 
a Fs recognition, by the principal, of the agency, in the particular instance. 


or in similar instances, is evidence of the authority of the agent 
Appeal from the Clay Circuit Court. 
Grecnoven for Appellant. 


Wirson & Rees for Appellee. 


Opinion of the Court, deiivered by Scott, Judge. 


This was an action commenced by appellees against the 
appellant in a justice’s court on a promissory note, executed 
by one Clarke, for the appellant. On an appeal to the cir- 
cuit court the appellees had judgment, to reverse which, this 
appeal has been taken. It appears that Clarke, who execu- 
ted the note for the appeliant, ke a a grocery for him ; that 


= the business was carried on ey is, Clarke’s, name, but that 
the concern belonged entirely to the appellant; that Clarke 
was authorised to “bay such things as were wanted for the 


grocery; that he purch: _ of the appellees a stove, barre! 
of whisky, and other articles, which were needed in the gro- 
eery, for which he sauaian the promissory note on which 


} this suit was brought ; that Stothard, the appellee, received 
d the proceeds arising from the sale of the articles purchased : 
that in the course of his employment for the appellee, Clarke 
had given two other notes in the appellee’s name, which had 
7. been discharged by him; Clarke had no special authority to 


execute the notes. 

The facts above stated were proved by Clarke himself, and 
the opinion of the court in permitting him to testify as a 
witness was —— to, and is now complained of as error. 
It is the constant practice to admit agents to be witnesses 

for their etna in order to prove contracts made by 
An agent is them on the part of the principal, and this is allowed from 


iy * —" necessity, or rather for the sake of trade, and the common 
witness to 








daa Co 2 
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usage of business. If the agent exceeds his authority, he is 4P"1% a 
liable at all events to the losing party, and if he does not, a 
he would be liable to neither. The court below instructed — stothard 
the jury that if they believed from the evidence that the ap- 44 « Moree 
pellee authorised Clarke to purchase the articles for which head. 
the note was given on credit, that such authority warranted 

the agent in signing the note sued on, in the name of the aa aan 


| . him on the 
appolh ee. That the appellee having paid similar notes is pat ab le 


evidence of.an authority to execute ie note now in ques- principal. 

tion. These instructions were objected to, and the giving 

themis assigned for error. An authority to purchase articles 
An authority 

on credit must imply a power to acknowledge an indebted-to purchase 
articles on 

SS "4 ° 
ness in the name of the person for whom they are bought. git inust 


A recognition by the principal of the agency, in the parti- imply a pow- 


er in the agent 
cular instance, or in similar instances, is evidence of the au- to acknow- 


thority of his agent. As when one signs poiicies in the ledge indebt- 
edness in the 


name of ianttins who, wnen a loss occurs, pays the same, name of prin- 


- cipal. A rec- 
this would be evidence of a general authority to sign, poli- oe “ 


cies. So in case the defendant’s son had in several instances wy principal 
he agency 
si gned bills of exchange by thedirection of his father,it was in the particu- 


held sufficient evidence to presume an authority from the = a 
father to the son to execute a guarantee. 2 Starkie .on —— - 
5 , evidence 0 
Evidence, 35. the authority 
Judgment affirmed. slit wines 
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; I . 
1849, ‘al Asusy v. Guascow,and others. 





Ashby 1. When final judgment is rendered ina cause, and that judgment is erro- 


“Y + : —* neous, it may, during the term at which it was rendered, be set aside ;, 

Fee, = but when the term is past the control of the court ceases, and nofalter- 
, ation or amendment can be made, but suchas is authorised by the sta- 
“ tutes of jeofails or amendments. 


2. Where a suit, properly cognizable before a justice of the peace, is com- 
menced in the circuit court, judgment for costs should be rendered’ 
against the plaintiff. 


Error to the Circuit Court of Livingston county. 
Opinion of the Court, delivered by Scott, Judge. 


Glasgow, and others, sued Ashby by petition in debt, on 
a note for sever.ty-four dollars and fifty-seven cents ; judg- 
ment.was recovered for the amount cf the note, with dam- 
ages and costs. Ata subsequent term of the court, a mo- 
tion was made to set aside the judgment for costs entered 
against the defendant below, which motion was overruled. 
This is the errror assigned, for which a reversal-of the judg-- 
ment is sought. 

When a final judgment is rendered in a cause, and that 
cng judgment is erroneous, it may, during the term at which it 
rendered ina Was rendered, be set aside for during a term all the pro- 
thet jodgment ceedings are in the breast of the court, and they may be al- 
is erroneous, tered or vacated as justice requires. But when the term is 


“ . ' 
= on eid past, then the control of the court ceases, and no alteration 


which it was or amendment can be made, but such as is authorised by the 
set aside ; but statute of jeofails and amendments. An error in the 


a _ ast Court, in rendering judgment, is not cured by the statute of 


the control of jeofails, it can only be corrected by appeal, or writ of error. 
the court a : 
ceases, anéno But as the whole record is now before the court, and as it 


alteration or ' . . > 
Amendment 2PPears that this cause was properly cognizable, before a 


can be made, justice of the peace, the suit having been commenced before 
rer the act, amendatory of the act, regulating justices courts, 


a ofapproved February 16th, 1841, judgment for costs should 
svnendments, have been entered ‘against the plaintiffs below. See 4th sec. 
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Ist article of the act concerning justices’ courts, 346. The 
judgment of the circuit court, as to costs, is reversed, with 
directions to enter a judgment for costs against the piaintiff, 
and the cause remanded. 


Where a suit, properly cognizable before a justice of the peace, is com- 
menced in the circuit court, judgment for costs should be rendered against 
the plaintiff. 


Tue Strate v. Hurtr—Srare v. Stents. 


‘Petty larceny is a trespass, within the meaning of the 22d sec. of 3d. art. 
of the act concerning practice and proceedings in criminal cases, (R. S: 
1835, p. 451,) and the name of a prosecutor must be endorsed on the 
indictment 
Scott, Judge, dissenting. 


1. Appeal from the Linn Circuit Court. 
2. Error to the Linn Circuit Court. 
StTRINGFELLOW for the State. 


Jones for Appellee. 


Opinion of the Court, delivered by Napton, Judge. 


These cases are similar. In each case, there were indict- 
ments for petty larceny, and endorsed by prosecutors, and 
the only question is, whether such endorsement was neces- 
sary or proper. 

To determine this question, the simple inquiry must be, 
whether larceny is a trespass, not amounting to felony? To 
call larceny a trespass, I must admit, is abhorrent to all no- 
tions of the offence derived from the common law; yet our 
statute expressly declares it is nota felony. By the com- 
mon law, every larceny included a trespass, but the trespass 
was merged in the felony; can this be so under our statute, 
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i o when the act in terms, declares it to be no felony? and when 
the word feloniously seems to be purposely omitted in de- 
The State fining the offence? 
Vv. . 
Hurt Our statute was not designed to alter the nature of the 
— offence ; the animo furandi must still be charged and proved ; 
Sights. but our statutory definition of felony, was intended to form 
a a standard to regulate the amount of punishment, and fix 
euy iarceny ° *}: ce 
eg Tre f the liability of prosecutors. 
within the It is to be observed, that under our statute, the word fel- 
meaning of the 
22d sec. of 30Ny, in no instance means a common law felony; it is no 
art., of the 
act” concern. Ore to be understood in that sense, in the act fixing the 
ing a liability of prosecutors, than when used in any other | part 
and proceed- 
ings in crimi- Of the criminal code. When, therefore, the act declares, 
CR. §. 1833, that a prosecutor’s name shall be endorsed on every indict- 
and p. 481.) ment for a trespass, not amounting to a felony, we cannot 
the name ofa lade f ts . : ss. whic! d 
prosecutor  €XClude from its operation a trespass, which amounted to a 
rma woh al felony at common law, but which does not amount toa 
dorsec e x : : 
indictment. felony under the act. The judgment for costs against 
Linn county, should be reversed, and judgment entered 


against the prosecutor. 
Opinion of Scott, Judge. 


An indictment against John Sights, fur petty larceny, 
was preferred to the grand jury of Linn county, on which 
the name of Mordecai Lane was endorsed as prosecutor : 
the grand jury returned the indictment “Not a true bill,” 
thereupon, a motion was made to enter a judgment for costs 
against Lane, which was overruled by thecourt. This is the 
error assigned. The 22d sec. of the 3d art., of the act to 
regulate the practice and proceedings in criminal cases, de- 

. clares, that “No indictment for any trespass against the 
person or property of another, not amounting to felony, 
shall be preferred, unless the name of a prosecutor, as such, 
is endorsed thereon:” the 24th sec. of the same article, 
enacts, “That if any indictment so endorsed, shall be re- 
turned by the grand jury, “Not a true bill,” the prosecutor 
shall be adjudged to pay the costs. It is contended on the 
part of the State, that, as by statute, petty larceny is no 
longer a felony, that, therefore, it is a trespass not amount- 
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sae * 


ing to felony, and within the meaning of the above reci- ae 


ted act. 


It is evident that every larceny includes a trespass, but The State 


it is something more than a trespass. In prosecutions for 
larceny, no defence is more common than that the taking was 
a bare trespass, and nota larceny. Although by our sta- 
tute, petty larceny is no longer a felony, yet it will not be 
pretended, that the same ingredients are not necessary to 
constitute the offence, and that in prosecutions for it, the 
same evidence must be produced, which was requisite to a 
conviction before the offence was declared not to be a fe- 


lony. 
The animo furandi is still necessary to constitute petty 


larceny, and whenever the taking is animo furandi it ceases 


to be a trespass, and becomes a mere heinous offence. If 
pass, 


the legislature should make murder punishable by fine and 
imprisonment in the county jail, would that, in cases where 
the death was caused by force, make the crime a mere tres- 


pass? A reference to the last sections of the 3d article, et 


the act concerning crimes and punishments, will show many 
instances of trespasses, not amounting to felony, which are 
amply sufficient te satisfy the words of the law, without by 
a forced construction, which changes the nature of offences, 
exteading its operation to crimes which were neverinte7 cd 
to be included in its provisions. 





oe 
Hurt. 
The State 
Vv. 
Sights 
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Berry v. Drypen. 


———— 1. In slander, although the words proved are equivalent to the words 


charged in the declaration, yet not being the same in substance, an ac- 
tion cannot be maintained; and although the same idea is conveyed 
in the words charged, and those proved, yet if they are not substan- 
tially the same words, though they contain the same charge, but in 
a different phraseology, the plaintiff is not entitled to recover. 

2. Quaere. Whether a court can instruct a jury as to the weight and ten- 
dency of evidence? 


Errer to the Daviess Circuit Court. 
Opinion of the Court, delivered by Scott, Judge. 


Francis Berry brought an action of slander against 
William Dryden. The declaration contained four counts, 
of which the plaintiff relied on the first two. In these, the 
words charged to have been spoken, were the following: 
“He, (meaning the plaintiff,) had sworn a lie in Kentucky, 


and that it was in him, for he had sworn what he could prove . 


to be a point blank lie, this day, before Squire Davis. He, 
(meaning the plaintiff,) had sworn a lie in Kentucky, and 
that it was in him, for he had sworn what he could prove 
to be a point blank lie, this day, before Squire Davis.” 

On the trial it was proved that the defendant had said of 
the plaintiff, that he had sworn off a just account, before 
Squire Davis, and that he would, or could prove it, at the 
circuit court by a witness; that he had been had up for per- 
jury in Kentucky, and the records would show it. 

The defendant’s counsel moved the court to instruct the 
jury, that the words laid in the declaration were not sup- 
ported by the proof. This instruction was given and ex- 
cepted to, and is now assigned for error. 

The plaintiff has made a preliminary objection to the in- 
struction, and insists, that it is the province of the jury and 
not of the court, to determine whether there is such an iden- 
tity between the words proved, and those laid in the decla- 
ration, as will support the action. . This position cannot be 
maintained. Whether a variance exists or not, between the 
declaration and proof, is a question exclusively for the de- 
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termination of the court. The jury ascertains what words 4PRIL TEAM. 
were spoken, and if there is a variance between them and ae 
the words contained in the declaration, will look to the Berry 
opinion of the court, in order to be informed, whether it is Deplen. 
of such a nature as will defeat the action. 

After the many decisions that have been made on the sub- Pd a 
ject of variance, in actions of slander, no authority will be words proved 
required, to show that the words proved to have been spo- “| “in 


ken, are not substantially the same as those laid in the dec- sane changed 
° . . cla- 
laration. The rule is stated in the books, that the slander atoms a 


proved must substantially correspond with that charged in being , the 
ame in sub- 


ai 
the declaration. By this, it is not to be understood, that if stance, an ac- 


: : tion cannot be 
2er mputa- —. 
certain words are employed to convey a slanderous i pu maintained; 


tion, those words will support a declaration containing the a a 
same imputation in different words. The meaning of the js conveyed in 
rule seems to be, that, if the words charged to have been egy . 
spoken are proved, but with the omission, or addition of those roved, 


yetiftheyare - 


others not at all varying, or affecting their sense, the vari- jot  substan- 
ance will not be regarded. Although the words proved are tially the same 
s P : words, though 
equivalent to the words charged in the declaration, yet not they contain 
being the same in substance, an action cannot be maintained ; age in 
and although the same idea is conveyed in the words different phra- 
° ‘ ‘ seology, the 
charged and those proved, yet ifthey are not substantially the plaintiff is not 
same words, though they contain the same charge, but in dif- entitled to re- 
ferent phraseology, the plaintiffis not entitled to recover. In 
Maitland v. Goldney, 2° East 438, it is said, “Though the 
plaintiff need nor prove all the words laid, yet he must 
prove so much of them, as is sufficient to sustain his cause 
of action, and it is not enough for him to prove equivalent 
words of slander.” It is necessary that this rule be adher- 
red to, in order to let the party know what he has to defend, 
and that he may not be held responsible for the misurider- 
standing of the witnesses, as he might, if they were per- 
mitted to testify as to the import of his words. 2 Phil. 
Evidence, 97. ; 
: . ; Quaere. Whe- 
It is also assigned for error, that the court instructed the ther a _ 
jury, that there was no evidence that the plaintiff was sworn COU" ¢a pnd 


before the justice. This objection is well taken. Theres wa the 
were circumstances, from which a jury might have inferred, ten: ency "a 


evidence. 
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Are TERM. that the plaintiff was sworn, and it was their province to 


Berry 
Vv. 
Dryden. 


weigh them. The slander itself, admitted that the party 
was sworn. Without giving asettled opinion on the subject, 
it may well be doubted, whether a court is warranted in 
giving such an instruction in any case. What is, or is not 
evidence, is a question of law for the determination of the 
court. The weight and tendency of that evidence, must 
be ascertained by the jury. When a particular mode or 
form of proof is required by law, to establish a fact, the 
court will determine whether the law has been complied 
with, and will reject, or admit the evidence accordingly ; 
but whether a fact requiring no formal proof, and whose ex- 
istence may be inferred from the other facts and circum- 
stances in the cause, has been proved or not, is a question 
for the jury to determine, and not the ‘court. Jurors are 
presumed competent to discharge the duty assigned them, 
in the administration of justice, and they will know whether 
any evidence tending to establish a fact has been produced 
or not—they need not be informed of it, and the court can- 
not instruct them as to the tendency,of evidence, without 
usurping their province. Can it be error for the court to 


refuse such an instruction? Suppose a fact in evidence, . 


in the opinion of the jury, tends to the proof of another 
fact, is it for the court to tell the jury, that such fact has no 


such tendency ? 
As the plaintiff upon the whole record has shown, that he 


is not entitled to recover, notwithstanding this error, the 
judgment will be affirmed. 
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FOURTH JUDICIAL DISTRICT, 


MAY TERM, 1842. 





Destoce & Rozier v. Raneer, Ex. 


In determining whether a contract was a conditional sale or a mortgage, in 
cases where the form of the instrument is not conclusive either way, 
resort must be had to the circumstances attending the transaction: And 
if, upona full view of the whole matter, doubts may be reasonably en- 
tertained as to the real intent of the parties, courts of equity have in- 
clined to regard the transaction as a mortgage. 


Appeal from the Circuit Court of Washington county. 
Scorr & Frisset for Appellants. 


Brickey & Couz for Appellee. 
Opinion of the Court, delivered by Napton, Judge. 


This was a bill in chancery brought by Marie T. Ranger, 
executrix of Lambert Ranger, deceased, for the redemption 
of a negro girl, conveyed to Desloge & Rozier in 1830. The 
instrument of conveyance was as follows: “Know all men 
by these presents, that I, Lambert Ranger, of the county of 
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wad. Washington, and State of Missouri, this twenty-first day of 





August, in the year of our Lord one thousand eight hundred 


Date & and thirty, for and in consideration of the sum of two hun- 


v. 
Renger, Ex. 


dred ($200.00) dollars, lawful money of the United States, 
the receipt of which I hereby acknowledge, have bargain- 
ed, sold, and transferred, and by these presents do bargain, 
sell, and transfer a certain young negro girl named Marie 
Louise, warranted sound in her body, unto Firman Desloge 
and Ferdinand Rozier, their heirs or assigns. And by these 
presents warrant and defend against all claim whatever the 
right and title to said negro girl. It is, however, understood 
between the parties, that the said Ranger, his heirs or assigns, 
can at any time within the space of two years, redeem the 
said negro girl, by paying and refunding unto the said Des- 


_ loge & Rozier the above sumof two hundred ($200.00) dol- 


lars, together with the legal interest from the date above 
mentioned. 

; his 

LAMERT *% RANGER, 
mark. 

In the presence of 

Jacos Boas, 

Bazi Mispray. 

It appears from the bill and answer, as well as the testi- 
mony of witnesses, that in the summer of 1830, Lambert 
Ranger was indebted to the firm of Desloge & Rozier in 
the sum of two hundred dollars ; that Ranger being confin- 
ed to his house by illness, from which he never recovered, 
was called upon by Desloge, the acting partner of the firm,. 
to settle his account, but being unable to do so, executed the 
above instrument of writing. The answer of Desloge avers. 
that the negro girl was delivered up to him immediately on 
the execution of the instrument, but that from her tender 
age he offered to leave her with the complainant, and did 
so leave her. 

The witnesses say nothing of any delivery, but state their 
impression to have been, that the girl was to remain in pos- 
session of Ranger for two years. One witness states that 
she was present at the sale, and that Desloge said to Ran- 
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ger, that the girl might stay two years, and if the money 
was not paid, he would take her away. Ranger died shortly 
after the sale. 

Before the expiration of the two years, Desloge called 
upon the complainant, and stating that he had need of the 
services of the girl, in consequence of the illness of his own 
house servants, requested her to be sent to his house, with 
a promise that he would return her so soon as his servants 
should recover. The girl was sent, but was never after- 
wards in possession of the complainant. 

About the expiration of the two years allowed for re- 
demption, Desloge, at the request of Marie T. Ranger, the 
widow of Lambert Ranger, consented that she might have 
six months longer to redeem the negro; but she was still 
unable to do so; and in the year 1835 the negro was sold by 
Desloge for eight hundred dollars. 

There was proof that the two hundred dollars, with in- 
terest, had been on one or two occasions tendered to Des- 
loge, but refused. But no proof of any tender until after 
the expiration of the two years and six months allowed for 
redemption, by the instrument of writing, and the subse- 
quent parol agreement of Desloge. 

It was also in proof that two hundred dollars was a fair 
price for negroes of the description of the one sold, at the 
time of the transfer to Desloge & Rozier. 

The court decreed that defendants retain $200.00, their 
debt, and interest for two years, and pay the complainant 
the balance, amounting to $576, with interest from 13th 
December, 1836, the date of the writ. 

The only inquiry presented by the record is, whether the 
contract in this case was a security for the repayment of mo- 
ney, or an actual sale. Courts of equity have never denied 
to parties the power of making contracts for conditional 
sales, and if the form of the instrument, together with the 
extrinsic circumstances attending the contract, are conclu- 
sive of the intention of the parties, it is not their province 
tointerfere. When the form of the instrument is not con- 
clusive either way, resort must be had to the circumstances 
attending the transaction. And if, upon a full view of the 
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In determin- 
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a contract was 
a conditional 
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e, in cases 
where the 
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may TERM, whole matter, doubts may be reasonably entertained as to 
the real intent of the parties, courts of equity have inclin- 
Desloge & ed to regard the transaction a mortgage. By this rule of 
Rozier interpretation, no injustice is done to the creditor, as he re- 
Ranger, Ex. ceives his debt and interest, which it was his purpose to se- 
not conclu- ae. ; . ; 
sive either In this case the instrument contains a clause of redemp- 
way, resort .. : 
q tion, and is so fara mortgage. It does not, however, con- 


must be ha 
to the circum- tain any obligation for the repayment of the money, and in 


»® stances at- 


"* tending the that particular, lacks one of the most important features of 
®,, transaction. , : * 
BE And oo amortgage. A remedy against the person of the debtor is 
_» Sea full Heed of essential to a mortgage ; but, as was observed by Judge Mar- 
‘ie “the whole 


a 


- \ Y out 
* matter, doubts shall, in Conway’s Exr. v. Alexander, (7 Cranch, 218,) if 


oa this remedy really exists, its not being reserved in terms, 
tained . to does not affect the case. Whether any remedy existed in 
the real intent ,, . : ai - 

of the parties, this case, then, must depend upon the construction to be giv- 


ong i en to the instrument from extrinsic circumstances, for if 

ned to regard the instrument should appear from such circumstances to 

saree have been designed asa mortgage, the debt was not merged 

gage. in the contract of sale, and the creditor had his remedy 
against the mortgagor, either by foreclosure, cr suit upon 
the original contract. If the instrument was in form and 
essence a sale, the debt was paid, and no remedy existed 
against the person of Ranger, and the death of the slave 
would have been the loss of the purchaser. 

The form of this instrument, then, I take not to be con- 
clusive, and we therefore resort to the circumstances attend- 
ing the transaction, for the purpose of ascertaining the real 
intention of the parties. In the case of Chapman v. Terrell, 
(1 Call 280,) a leading case on this subject, Judge Pendleton 
said “The great desideratum which this court has made the 
ground of their decisions is, whether the purpose of the par- 
ties was to treat of a purchase ; the value of the commo- 
dity contemplated, and the price fixed ; or whether the ob- 
ject was the loan of money, and a security or pledge for the 
repayment, intended.” ‘The intention of the parties must 
then govern the construction of this contract. 

In fixing on the marks by which conditional sales are to 
be distinguished from mortgages, ] have seen no case in 
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° which the characteristics of each, are more clearly pointed M4¥ _ TERM. 
- out, than they have been by Judge Heyward, in the case of " 
f Bennett v. Holt, (2 Yergus’ Rep.) His language is this, Desloge & 
‘“ “Js there a striking desparity in value, between the property B07#e" 
? conveyed, and the money advanced? It is, then, undoubt- Ranger, Ex. 


edly, intended as asecurity. Is there no price fixed? Itis 
then, probably, nota sale, but a security only; for hada 
sale been contemplated, the price would have been agreed 








"i on. Is there a covenant for repaying the money? If so, it 
af is most probably a mortgage, for repayment is incompatible 
ss witha sale. Does possession remain in the maker! This 
a circumstance repels the idea of asale; for the vendee, in \ 
u case of a sale, would take possession. But if the price be 
7 settled, and there be not any great desparity between the 
” money advanced, and the thing conveyed; if the re- 
ceiver of the money be not bound to repay it, and there is 
if no covenant to that effect; and if the possession is delivered 
ie to the vendee, then it is a sale, and beingliabletobe defeated, 
cd by paying a certain sum on a certain day, it is a conditional 
ly j sale.” 
no} Let us examine the circumstances of the present case 
id upon these principles. Here the price was settled, and the 
od price a fair one, and there was no covenant for repaying 
ve the money. Thus far, the transaction was clearly a sale. 
But the possession of the negro, remained in Ranger, 
n- which fact, according to Judge Heyward, repels the idea of 
d- asdle. Itis true, that Desloge, in his answer, avers that 
al the slave was duly delivered to him; but without question- 
ll, ing this statement, which is unsupported by the testimony, 
yn j itis obvious, that this delivery, if it did take place, was pure- 
1e ly formal. The proof is clear, and uncontradicted, that the 
T- girl remained in Ranger’s house for two years after the sale, 
O- and was only got into the possession of Desloge,by the per- 
b- mission of the widow. Iam not prepared to say, as Judge 
he \feyward intimates his opinion to be, that this circumstance 
ist is absolutely conclusive against the vendee or mortgagee, 
and could not be explained ; butit is,ia my opinion, entitled to 





to great weight in explaining the intent, and understanding of 
in the parties, and is well calculated to throw doubt and uncer- 
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MAY TERM, tainty on a transaction, »which otherwise might be clearly a 


conditional sale. Thompson v. Davenport, 1 Wark, 127. 

There is an other circumstance entitled to consideration, 
in determining the real nature of this transaction. A pre- 
- existing debt is alluded to by Judge Marshall, in the case of 
Conway’s Ex. v. Alexander, as affording presumptive proof, 
that a mortgage is designed. In this case, Desloge and 
Rozier were not traders in negroes, nor from any thing that 
appears, had they any wish to purchase such property.— 
They were merchants, and it is clear, that from the friendly 
feeling they entertained for the family of the Rangers, 
which they repeatedly aver in their answer,) they had no 
other wish or design, than to secure the debt which Ranger 
owed them. The instrument of sale was, therefore, made 
to Desloge & Rozier, a mercantile firm—not dealing in the 
purchase and sale of slaves, and the slave sold, was a family 
servant, and one, therefore, which Ranger would not have 
parted with, except from his necessitous circumstances, and 
which he did not part with, except upon express conditions, 
that he might redeem within a given time. 

Upon the who'e, it appears to me, that the retention of 
the possession by Ranger—the existence of a previous debt 
on his part, and the execution of the instrument to a mer- 
cantile firm, were circumstances calculated at least, to throw 
so much doubt over the transaction, as to justify a court of 
equity in construing it a mortgage. 

Decree affirmed. 


Tompkins Judge, dissenting. 


I dissent from the majority of the court, believing that 
this instrument of writing ought not to be regarded as a 
mortgage. There isno mutuality preserved. Ranger might 
redeem within two years, but Desloge & Rozier could not 
even sue him on that instrument of writing after the ex- 
piration of the two years, in case the negro had died, and 
there is no evidence that they took any note to secure the 
payment of the money, in the event of the death of the ne- 
gro. To suppose that they would rely on the implied pro- 
mise of Ranger to pay an open account, for the goods they 
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had sold him, in the case of the death of that negro, is to Ma¥ TERM. 
suppose, that they were incapable of managing their own : 
business. I, therefore, believe that neither party ever , 





& 
thought that the bill of sale, given by Ranger to Desloge — 
& Rozier, was to be construed as a mortgage, until, acci- sins - 


dentally, the price of negroes rose very high, or rather 
until the price of money sank very low. 


RicuHarpson and others v. Murr and others. 


‘Trespass quare clausum fregit. Plea, that the close, &c. was the freehold 
of the United States, and not the freehold of plaintiff. Held: that the 
plea was bad, as possession, withouttitle, is sufficient to maintain this 
action against a wrong doer. 


Error to the Washington County Circuit Court. 
Coxe for Defendant in Error. 


Brickey for Plaintiff in Error. 
Opinion of the Court, delivered by Napton, Judge. 


This was an action of trespass, guare clausum fregii, 
brought by the plaintiffs in error, against the defendants. 
Defendants pleaded not guilty, and a special plea, alleging 
that the close, upon which the supposed trespasses were com- 
mitted, was not the freehold of plaintiffs, but the freehold ‘Trespass 
quare clausum 


of the United States. Plaintiffs demurred to this last plea, fregit. Plea. 
but the court overruled the demurrer, and gave judgment ‘hat the clove, 


for defendants, the plea of not guilty, having been previous- frechold ofthe 
ly withdrawn ; from this judgment plaintiffs appealed. United States 
As possession, without title, is sufficient to maintain an — of 
action of trespass against a wrong doer, the plea of prop- Held: that the 
ertyin the United States was bad. = msg 
Judgment reversed, and case remanded. without title, 


ne . . : is sufficient to 
mainta’n this action against a wrong doer. 
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Waraxins v. Tue Strate. 


A party cannot plead any matter to a scire facias on a judgment, which he 
might have pleaded to the original action. 


Appeal from the Circuit Court of Cape Girardeau county. 
Scorr & Zerever for Appellant. 


Brickevy for the State. 


Opinton of the Court, delivered by Napton, Judge. 


On the 26th of September, 1826, the State had judgment 
by nil dicit for $221 52, against Watkins, in an action of 
covenant. On the 25th of January, 1838, a scire facias on 
this judgment issued from the clerk’s office of the circuit 
court of Cape Girardeau county. To this the defendant 
pleaded: First, nud tied record: Secondly, payment; and 
four additional pleas, setting forth, in substance, that the 
consideration of the obligation on which the judgment had 
been recovered, was loan office certificates, issued in viola- 
tion of the constitution of the U. States. 


+ The defendant, also, moved to vacate the judgment, be- 


cause the consideration on which said judgment was founded, 
was illegal, unconstitutional, and void, and because the said 
judgment was obtained by fraud, misrepresentation, and 
mistake. The circuit attorney demurred to the four pleas, 
setting up the defence of illegal consideration, and tooi: 
issues upon the pleas of payment and nui tie’ record. The 
demurrer was sustained by the court—the motion to set 
aside the judgment overruled, and the issues submitted were 
found for the State, and judgment went against Watkins. 
Exceptions were taken, and saved, to the opinion of the 
circuit court. . 

No principle is better settled, than that to a sctre facias, 


A party can- ona judgment, no defence can be pleaded, which might have 


not plead any 


matter toa 


been made to the original action. The principle is one uni- 


scire facias on formly adopted by the courts, and subject to no exceptions. 
Judgment, by confession, upon warrant of attorney, suf- 


a judgment, 
at 


ich he 
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fered in pursuance of an illegal contract, do not come within MAY TERM. 


the principle; and hence, it has been held, both in England 
and in this country, that such judgments may be set aside 
upon motion, or by audita querela. Ca. Temp. Hard- 
wick, 220; Cowp. 727; 1 H. Black. R. 75, 1 John. Rep. 
634, Note A. 

The case of McFarland v. Irwin, (8 John. R. 77,) has 


been relied on as establishing an exception to this rule. tion. 


In that case, the supreme court of New York, held the fol- 
lowing language. “It is a settled rule, that the defendant 
cannot plead any matter to a scire facias, which he might 
have pleaded to the original action, or which existed prior 
to the judgment. A judgment, entered upon a warrant of 
attorney, is a judgment by confession, and the case of Bush, 
assignee of Jones v. Gower, (Ca. Temp. Ld. H. 220,) 
and of Cooke v. Jones, (Cowp. 727) were cases of sci. fa. 
upon a judgment ‘entered by confession, on a warrant of 
attorney. The rule is the same, whether the judgment be 
obtained by confession, or default, or upon plea. The rem- 
edy, in these cases of judgment by confession, is by appli- 
cation to the court, upon motion, as was done in the case 
of Jackson v. Morely, cited Ld. Hardwick, in the case 
from Cowper. 

The court, here, may have intended to say, that the rules 
of pleading, were the same in all the three cases specified: 
that in neither case, could the party, by plea, avail himself 
of any defence, except such as originated since the judg- 
ment; but that in case of judgments by confession, relief 
could be had by motion. This is the only interpretation of 
the language of the court which is consistent with the prin- 
ciples established in the cases which they cite; and thus un- 
derstood, the case does not help the appellant. 

In Cardisa v. Humes, (5 Serg. and Rawle, 68-9,) 
Gibson, J., says, “I take the law to be, that in no case, nor 
under any circumstances, can the merits of the original 
judgment be enquired into, for the purpose of furnishing a 
defence to a scire facias. When a judgment has been ob- 
tained surreptitiously, it will beset aside on motion, and when 
it is suffered by confession or default, if there be a defeace, 
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of which the party was ignorant, or which arose afterwards, 
the court, to give hin advantage of it, will open the judg- 
ment; but in no other way can the equitable power of the 
court be interposed.” 

The language of Judge Gibson, in this case, confirms the 
doctrine of the court in McFarland v. Irwin, in relation of 
the admissability of pleas in all cases, and seems to counten- 
ance the opinion, that even in cases of judgment by default, 
or confession, the only way in which a defence could be 
made available, would be by motion, or audita querella. 

But the precise mode in which a defence to a judgment, 
by confession, must be made, cannot be very material: it 
is sufficiently established, that neither by plea audita que- 
rella, or motion, can any such defence, going into the mer- 
its of the original action, be made, where the judgment has 
been regularly obtained. It is immaterial, so far as the pre- 
sent inquiry is concerned, whether the judgment be by de- 
fault, by nil dictt or upon plea; if the party fails to make 
his defence, or is unsuccessful in making his defence, the 
judgment is conclusive, until reversed by writ of error. 

A judgment by confession, is, in reality, nothing more 
than a record security ; and when such judgments are suf- 
fered, in pursuance of some illegal contract, such as usury, 
or gambling, there is no reason why they should not be 
avoided. The judgment insuch cases, is the consummation 
of the fraudulent or illegal contract, and whenever such il- 
legality in the consideration, for which this judgment or 
record assurance has been given, is brought to the know- 
ledge of the court, either by motion or plea, the court will 
set it aside. The party never had any previous oppor- 
tunity of making his defence, no principle of law is violated, 
and the case is really not embraced within the general prin- 
ciple. Flint v. Sheldon, 13 Mass. Rep. 453; and Killings 
v. Coolridge, 14. Ib. 48. 

It need scarcely be added, that the fact that the loan office 
law, had not been pronounced unconstitutional by the su- 
preme court of the United States, when the judgment was 
recovered against Watkins, which has been relied upon as 
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a reason for his not making any defence to the original action, 
: is entitled to no weight. 
| The judgment of the circuit court is affirmed. 


Moss v. ANDERSON. 


1 Since the introduction of the common law, and the enactment of the 
statute of frauds and perjuries in 1816, lands cannot be conveyed in 
this State but by deed. Prior to that time, the laws of Spain, which 

prevailed in this country—when not abrogated by the constitution of 
the United States, and the laws of the territory—did not require a seal 
to an insirument of writing, to make it effectual for the conveyance of 
lands. ; 

2. Under the provisions of the act of Feb. 1, 1839, concerning evidence, 
(L. of Mo. session 1838-9, p. 41,) it is not necessary to call the sub- 
scribing witnesses to the deed to prove the identity of the grantor, or 
to account for their absence ; nor is their presence required by the rule 
that the best evidence should be produced. The proof of the identity 
of the grantor in a deed, by a person who is not a subscribing witness, 
is not evidence inferior to the proof of the fact by one who has attested 
it as a witness. 

3. Ejectment: Plaintitf claimed by settlement and cultivation prior to 20th 
Dee. 1803, under the acts of congress of 2d March, 1805, and 13th June, 
1812, and a confirmation by the act of 4th July, 1836. Defendant 
claimed likewise by settlement and cultivation prior to the 20th Dec. 
1803, and under the acts of 2d March, 1805, and 13th June, 1812, and a 
confirmation by the act of 29th April, 1816. Neither claim was con- 
firmed by metes and bounds. Upon the trial the court permitted the 
plaintiff to’ prove that the settlement of M., under whom defendant 
claimed, was not within the lines of the survey consequent upon plain- 
tiff’s confirmation, but was two miles off. Held: That this evidence 
was properly admitted, as the act of 2d March, 1805, provides, that 
the confirmation under it shall be for such lands as were actually inha- 
bited and cultivated by the claimant. 


Appeal from the Circuit Court of Franklin county. 


Cote for Appellant. 


Scorr, Zricier, & Brickxey, for Appellee. 


Opinion of the Court, delivered by Scott, Judge. 


This was an action of ejectment, brought by John An- 
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aay derson against Mark Moss. Anderson derived title to the 


Moss 


v. 
Anderson. 


land in dispute from Roger Cagle, who claimed it by settle- 
ment and cultivation prior to the 20th December, 1803, un- 
der the acts of congress of the 2d March, 1805, and 13th 
June, 1812. Cagle’s claim was confirmed to him, or his 
legal representatives, by the act of congress of the 4th July, 
1836. Mark Moss, the defendant below, derived title to the 
land in controversy, from his father, Wm. Moss, who like- 
wise claimed by settlement and cultivation prior to the 20th 
December, 1803, under the acts of congress of the 2d of 
March, 1805, and 13th June, 1812. Moss’ claim was recom- 
mended for confirmation, and confirmed by the act of cén- 
gress of the 29th April, 1816. Moss, it appears, never ob- 
tained a patent for the land confirmed to him, although by 
a law a patent could issue for the same. Neither the claim 
of Moss nor Cagle was confirmed by metes and bounds. 
The description of both claims was vague: that of Cagle 
being for 650 arpens, lying on Sandy creek, in the county 
of St. Louis; that of Moss being for 640 acres, lying on 
Sandy creek, in the same county. It was proved that the 
defendant below was in possession of lands included in Ca- 
gle’s confirmation. On the trial, Anderson obtained judg- 
ment, from which Moss has appealed to this court. 
Anderson, to show title in himself, produced a duly certi- 
fied copy of an instrument of writing, not under seal, con- 
veying Cagle’s claim to W. Johnson, an intermediate grantee 
between Cagle and himself. The instrument had the 
name of Roger Cagle subscribed to it, as the person who 
had executed the same,and was dated the 6th October, 1807, 
and acknowledged on the same day, and recorded in the re- 
corder’s office of St. Louis county, in Feb’y. 1809. Before 
the copy was read in evidence, Anderson, the plaintiff below, 
made affidavit that the original, of which the instrument pro- 
duced was a copy, was not, and had never been, in his power, 
that he had made a diligent search for the same, in places 
where it would most probably be found, without avail, and 
that he believed it was lost or destroyed. Another witness 
testified that after a diligent search, he was unable to find 
it, aud expressed his belief that it was lost or destroyed. A 
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witness was then called, who stated that he had lived near ™“4¥ TRAM 
Roger Cagle; that there was but one Roger Cagle; that to his 
knowledge Cagle never claimed the land in controversy af- — Moss 
ter the sale to Johnson; that Cagle had lived on the said 
land, and afterwards went to Tennessee; that it was cur- 
rently reported that Cagle had sold the land to Wm. John- 
son. After this proof, the copy of the conveyance was read 
to the jury, under the 10th and L1th sections of the act of 
Feb. 1, 1839, supplementary to the act concerning evidence. 
To the introduction of this paper it was objected, First, that 
it was not a deed or conveyance within the meaning of the 
said act, it not being under seal. Whatever may be intend- 
ed by the term conveyances, used in the statute now in 
force, regulating the alienation of land, that word, as em- 
ployed in the act now under consideration, must be constru- 
ed in the sense in which it was understood at the time of the 
execution of the instrument to which it relates. In 1807, 
the date of the instrument now in question, the legal title to 
but a small portion, if any, of the lands in the then territo- 
ry, had passed from the government. The titles were most- 
ly equitable. lence, in the act concerning conveyances, of 
1804, (Geyer’s Digest, 127,) the words, “ deeds and convey- 
ances,” were employed not to convey alone the idea of in- 
struments passing the titles to lands, but of instruments by 
which they were in any way affected. It is true, the second 
section of the act, declaring that all deeds and conveyances 
shall be proved by one or more subscribing witnesses to such 
‘“* deed,” &c., dropping the word “ conveyances,” might be 
thought to imply, that the instruments to be proved must be 
sealed : but we would not be justified in holding that the 
jaw-making power, by a bare implication, intended to intro- 
duce forms of alienation of lands before unusual, and to Since the in- 
: : A : . troduction of 
which the early inhabitants were utter strangers. This Opi-the common 
nion is strengthened by a knowledge of the fact, that a scroll /#w,, and the 
affixed to an instrument by way of seal, did not make it athe statute of 
deed, unless actually sealed, till the year 1807. Geyer’s ni img 9 
Digest, p. 250. It is believed, that since the introduction of 1816, lands 
at cannot be con- 
the common law, and the statute of frauds and perjuries, veyed in this 


which took place in the year 1816, lands cannot be convey- — ~~ 





v. 
Anderson. 
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‘a ed in this State but by deed. Prior to that time, the laws 
of Spain, which prevailed in this country, when not abro- 
Moss _ gated by the constitution of the United States, and the laws 


Andersson, Of the territory, did not require a seal to an instrument of 


__ writing, to make it effectual for the conveyance of lands. 
Hywel _ White’s Compilation, title “Contracts.” 
oma _ It was turther objected, that the subscribing witnesses 

revailed in . 

Sonne should have been called, or their absence accounted for, and 
a —" that the original should have been proved once to have ex- 
the sae isted. The | 10th section of the act concerning evidence, be- 
ti 
United States, fore referred to, declares, “that if any deed or conveyance 
7 laws j is acknowledged, proved, and recorded according to law, 
ry—did not though not recorded within one year from the date, it may 


“sigan el be read in evidence, upon proof of such facts and circum- 
sagre = stances, as, together with the certificate of acknowledg- 
it etfectual for Ment or proof, “will satisfy the court that the person who 
rege ys, executed the instrument is the person therein named as 
grantor.” The 11th section enacts, that whenever it shall 

appear that the original deed or conveyance, in the case spe- 

cified in the preceding section, has been lost or destroyed, 

or is not in the power of the party who wishes to use it, a 

certified copy of the record thereof, and of the certificate 

of the acknowledgment or proof, shall be received in evi- 

dence upon like proof as is required in case of the original, 

and with like effect. It will be seen that the statute does 

not require that the subscribing witnesses should be called 

to prove the identity of the grantor, or that their absence 

should be accounted for; nor is their presence required by 

the rule, that the best evidence shuuld be produced. The 
subscribing an instrument as a witness, is an act which in 

most cases leaves little or no impression on the mind, and 

_we are only conscious of having done the act from seeing 

our signatures to it. If an instrument is not produced for 
inspection, few would be willing to say, after a lapse of many 

Under the years, whether or not they had attested it. The proof of the 
he ions. identity of the grantor in a deed, by a person who is not a 
ane coe con- subscribing witness, is not evidence inferior to the proof of 


dence, (L. “or the fact by one who has attested it as a witness. If his 


Mo., sessio . 
183-9, p. 41.) identity is established to the satisfaction of the court, a cer 
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tified copy of the instrument, together with the acknow- oO 
ledgment or proof, is evidence without regard to the source ‘ 
from which the proof is derived. Cases may arise, and cir- Moss 
cumstances may exist, which would induce a court to require 4 ngerson. 
the presence of the attesting witnesses, or the reason for... | 
it is not neces- 


their absence. From the length of time which has elapsed sary to call 
since the execution of this instrument, the probability of the a i on 


death of the attesting witnesses, and the want of the least = = deed, to 
circumstance to show that their testimony was withheld for identity ofthe 


a . : - . : antor, or to 
fear of its being unfavorable to the party who wished to SiO? co. 


use the copy in question, we are of opinion that the circuit their — 
court had sufficient evidence uf the identity of the grantor, ooeaiin tte 


‘ it di i itti ; uired by the 
and that it did not err in permitting the certified copy to be Wve", OY oe 
read. best evidence 


The court permitted the plaintiff below to prove that the Pe “— 


settlement of Wm. Moss, under whom the defendant claimed, proof, of the’ 
identity of the 


was not within the lines of the survey consequent upon his grantor in a 


i s ; 5 : : deed, by a 
confirmation, but was two miles off. This was objected to person who is 


and assigned for error. The act of congress of the 2d nots subscri- 
March, 1805, provides that the confirmations under it shall tin Rie sted 


be for such lands as were actually inhabited and cultivated inferior to the 
proof of the 


by the claimants. It is not perceived on what ground this fact by one 


onc : ’ ’ : who has at- 
objection is based. Moss's confirmation was for the land he jocteq it as a 


had actually inhabited and cultivated. He was not author- witness. 
ised to survey any other ; his survey was his own act; it Bjectment : 
was not a public or official act. This evidence does not go Plaintiff 

©” claimed by 


behind, or contradict the confirmation ; it merely shows settlement and 


upon what it operated, and what was included in it. Any rior to. 20th 


other construction of the act of Congress, would sanction Dec. 1803, un- 
der the acts 


the grossest frauds. A confirmee might otherwise locate of congress of 

his claim where he pleased, without regard to the rights of lg 
. . . ? 

others This view of the subject answers the argument, that June, 1812, 


A : : : d firm- 
Moss having the elder legal title, should prevail at law in an a orn 


action of ejectment. Had the confirmation of the lands in sa, 1836 
, 1836. 


dispute been made to him by metes and bounds, it might Defendant 
have been different. As it is, he has no title to the land, Give by — 


either legal or equitable. tlement and 
cultivation 


The act of the 4th of July, 1836, by which Cagle’s claim prior to 20th 


was confirmed, provides, that if any tract or part of a tract, og = 
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ma TERM. confirmed by it, had been previously located by any other 
~"___ person, or had been sold under any law of the United States, 
Moss __ the said act shall confer no title to such lands, in opposition 
to the rights acquired by such location and purchase. And 


it was contended for the defendant below, that this provision 


pp protected his location. After what has been said, it can 


——. _ scarcely be necessary to answer this argument. If the prin- 
ation by the Ciples above stated be correct, it is clear that Cagle’s claim 
rene 29h had never been located or sold under any act of congress. 
Neither claim Moss, by his confirmaticn obtained only the land he had ac- 


firm- : ; : , . 
bey tagger ually inhabited and cultivated, and not that inhabited by 


oan bounds Cagle, which was two miles distant. 

trial,thecourt There was no error in refusing the instruction asked for 

a by the defendant below, no evidence having been given on 
ove that the which it could be predicated. Such instructions are always 


* settl t ; , : ‘ 
"aM. under *" refused. They mislead the jury, and may impress their 


ge mee minds with the belief that there is evidence of a fact, when 
was not with- in truth there is not. 

in the li 

of the survey JUdgment affirmed. 

consequent 

upon plaintff’s confirmation, but was two milesoff. Held: That this evidence was pro- 
perly admitted, as the act of the 2d March, 1805, provides, that the confirmations unde1 
it shall be for such lands as were actually inhabited and cultivated by the claimant. 
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Smirners and others v. Tue State, to use of Morris. 


The sheriff of Gasconade county levied upon and sold certain property, as 
the property of M., afterwards the judgment was reversed, and resti- 
tution of the proceeds of the sale awarded against the sheriff, who had 
not paidover the money. This suit was instituted by the State, to the 
use of M. on the sheriff’s bond, to recover the money. Defendants, 
the securities of the sheriff, pleaded, that the property levied upon was 
not the property of M.; to this plea there was a demurrer, which was 
sustained; defendants also pleaded, that M., before the rendition of 
the judgment, for the purpose of defrauding his creditors, had conveyed 
the property to one J. Verdict and judgment for M. Held: that as 
the judgment against M. was reversed, the enquiry into the fraud be- 
came immaterial. 


Appeal from the Circuit Court of Gasconade county. | 
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Smithers and 
others 


v. 
Opinion of the Court, delivered by Napton, Judge. The State. 


This was an action of debt, on a sheriff’s bond, brought 
by the State, to the use of William Morris, against Joel 
Smithers and others, in the Gasconade circuit court. The 
defendants plead the general issue, andaspecial plea, alleging 
that the property levied on, and sold as the property of said 
Morris, (as alleged in the declaration) was not the property 
of said Morris, at the time it was alleged in the declaration e} 
to have been levied on and sold. To this last plea, there 
was a demurrer, which was sustained by the court. The 
defendants there filed another plea, setting forth, that the 
defendants were securities for the sheriff, Smithers, and 
that before the rendition of the judgment against said Mor- 
ris, the said Morris, for the purpose of defrauding his cred- 
itors, had conveyed the property to one John W. Johnson; 
upon these, pleas, issues were taken, and verdict and judg- 
ment for plaintiff. 
To establish a second plea, defendants read a record of a 
suit brought in the circuit court of Montgomery county, by 
Rebecca Dyer, against Morris, by which it appeared, that 
judgment was obtained against Morris for $1,433; upon 
the judgment execution issued; and the return upon the ex- 
ecution was as follows:—“Executed by levying on, and sel- 
ling the S. E. qr. of sec. No. 2, T. 45, R. 7, for the sum 
of three hundred and fifty dollars. And, also, by levying 
upon, and selling personal property to the amount of 
$339 69%, and the body of the said William, not found in 
my county. 


Jorn Smrruers, Sheriff. 
By Samuel Harrison, Deputy Sheriff.” 


This judgment was afterwards reversed in the supreme 
court, as appeared by record introduced on the trial. 
It also appeared, that an order had been made by the said 
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max TESM, court of Montgomery county, directing Joel Smithers to re: 


_—— 


fund the money so collected: that Smithers was duly noti- 


Smithers and fied to show cause, why said money should not be paid; and 


others 


v. 
The State. 


that judgment, by default, went against Smithers. 

Deeds from Morris to Johnson were also read in evi- 
dence, conveying the property to said Johnson, and executed 
by Morris before the levy, and the record of an action of 
trespass, brought by Johnson, against the sheriff for the 
property levied on, on which the defendant had a verdict 
and judgment. _ 

There seems to be only two points relied on here to re- 
verse this judgment: First, because the declaration is defec- 
tive, and second, because the verdict is unsupported by the 
evidence. 

The last objection I do not think it necessary, minutely 
to examine, because I am not satisfied that the securities of 
the sheriff, should have been permitted to set up property 
in Johnson against the return of the sheriff. But whether 
this defence was properly admitted or not, it is clear, that 
by the record which defendants themselves offered, it ap- 
peared, that Rebecca Dyer was not a creditor of Morris, 
inasmuch as her judgment had been reversed by the supreme 
court. The inquiry into the fraud, was, therefore, imma- 
terial, and the verdict of the jury was right. 

The declaration may have been defective, in not averring 
a special request to Smithers, to pay this money to Morris, 
accompanied with a notice of the order of the Montgomery 
circuit court; but that defect has been cured by verdict. 


No motion was made in arrest of judgment; the judgment. 


must, therefore, be affirmed. 
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Lyon & Kwientron v. Hartow and others. mar se 


The circuit court has no power to quash the writ, and dismiss the suit, be- = [yon & 


cause bail was improperly required, in an action commenced by ca- Knighton _ v. 
pias Harlow & oth- 
ers. 


Appeal from the Circuit Court of Washington county. 
Bricxey & Cone for Appellants. 


Frissett for Appellees 
Opinion of the Court, delivered by Tompkins, Judge. 


This was an action of trespass, commenced by the plain- 
tiffs against the defendants, by writ of capias. The de- 
fendants having appeared, moved to quash the writ. The 
circuit court sustained the motion, and dismissed the suit. The circuit 
The statute provides, that the court at any time pending veal _ ™ 
the suit, if they be satisfied that bail ought not to have been quash the 
required, may vacate the order, allowing the capias, or may be - o 
direct the recognizance to be cancelled, or the defendant to — a 
be discharged from imprisonment; and in every such case erly required, 
shall order his appearance to be accepted, and the suit to‘? 20, action 
proceed in all things, as ifthe original had been a summons. by capias. 
See Digest, page 453. The circuit court committed error, 
then, in quashing the writ, and in dismissing the suit. The 
plaintiffs should have been permitted to proceed in their suit, 
as if a summons had been issued in the first instance. 
The judgment of that court is therefore reversed, and 
the cause will be remanded for further proceedings, in con- 


formity with this opinion. 
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Hicks & Ham- 
mond v. 
Perry. 


When more propety is sold by a sheriff, under execution, than is sufficient 





SUPREME COURT OF MISSOURI, 


Hicks & Hammonp v. Perry 


to satisfy the execution, and the property could have been sold in par- 
cels, the court will set aside the sale on motion, but the motion must 


be made bya party, whose rights are affected by the sale. 
Appeal from the Washington Circuit Court. 


Cote for Appellants. 


Scorr & Zricier for Appellee. 
Opinion of the Court, delivered by Scott, Judge. 


An execution was issued from the circuit court of Wash- 
ington county, against John C. Scott, John Perry, and 
Joseph M. Stephenson, for the sum of $318 073, directed 
to the sheriff of Jefferson county. Under this execution, 
the sheriff, Hammond, levied on two tracts of land, con- 
taining, together, 204 acres, in each of which, Scott was 
entitled to an undivided half, although doubts were enter- 
tained as to the extent of his interest. After advertising 
that the lands would be sold between the hours of nine and 
ten o’clock, of the day appointed for the sale, the sheriff 
on that day, during the session of the circuit court, sold the 
two tracts tovether, and not in parcels, for the sum of five 
dollars, there being no higher bid ; Hicks was the purchaser. 
Under this state of facts, John Perry, one of the defend- 
ants in the execution, and who, it appears, is a mere secu- 
rity for Scott, moved the court to set aside the sale, on the 
ground of irregularity; and alleged as a further cause, that 
there was fraud and collusion between Hammond and Hicks: 
all fraud and collusion between the appellants, was expressly 
denied, and there was no evidence of its existence. ‘The 
court set aside the sale, and the cause is brought here by 
appeal. Theland sold was the property of Scott. There 
is no allegation that he is unable to pay his debts, or that he 
is colluding with the appellants, nor is there any circum- 
stanze from which such a presumption can arise. This ne- 
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cessarily leads to the inquiry, why should Perry inter- 1842. 
fere in this matter? and had he even a right to interfere, : 


does not the silence and acquiescence of Scott repel the Hicks& Ham- 
charge that there was a sacrifice of the property. When more yg 
property is sold than is sufficient to satisfy a debt, and the 

property could have been sold in parcels, a court would set women 
aside the sale. This appears to be the meaning of the 26th sold by a 


: fe A sheriff, under 
sec. of the act concerning executions. In this case, the execution. 


property sold did not pay the debt, and it does not appear than is suffi- 


Jake ; ient to satisf 
that the biddings were affected by the circumstance, that Gaeameaie, 


both tracts were sold together. We do not mean to say, lene 
that a sheriff would be justified in offering at the same time, have been sold 


different tracts of land, whether contiguous to each other or — 

not, where it appears that a diminished price was the conse, aside > 
*q On Motion, DUT 

quence of such a mode of sale. The law entrusts a sheriff the motion 


with a discretion in conducting sales; he is the agent of both “agpgge9 
parties, and should dispose of the property in such a man- whose rights 
ner as will promote the interest of both plaintiff and de- — 7 
fendant. Had Scott, himself, complained, the sheriff should 

have been compelled to show, that by offering both tracts 

together he was not damnified. As he acquiesces in the 

conduct of the sheriff, we do not think that the sale should 

have been set aside. If the sheriff has sacrificed the pro- 

perty, the party aggrieved has his remedy by action against 

him. 


Judgment reversed. 
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a pe Tue Strate v. Pepper, et al. 
1842. ’ 
ee a ~ : 
The State n appeal cannot be taken until final judgment has been rendered in the 


a cause. \ 
Pepper, et al. ’ ae" a 
Appeal from the Washington Circuit Court. 


Opinion of the Court, delivered by Scott, Judge. 


A scire facias was issued against Pepper, and bail, on a 
forfeited recognizance._».The parties appeared, and demur- 
red to the scire facias, _ The demurrer was sustained, and 
the cause is brought here by the State. 

A motion was made to dismiss the appeal, because it ap- 

—_ _ pears from the record, that no final judgment»has been en- 
ken until final tered in the cause. ‘his motion must prevail. ~ It appears 
a gee from an inspection of the record, that the court simply gave 
in the cause. a judgment sustaining the demurrer to the scire facias. No 
further entry is made in the cause. The suit, then, is still 
pendingin the court below, and this appeal is improvidently 


brought here. 


Reevs v. Harpy & Buckner. 


1, When the statements of the opposite party are offered in evidence, what- 
ever was stated in the same conversation, whether adverse to the inter- 
ests of the party offering the evidence or not, is also admissible. 

2. A receipt given by a member of a firm in his own name, without refer- 
ence to the firm, is not necessarily evidence that the money was paid in 
discharge of a debt due to the firm. 


Error to the Circuit Court of Crawford county. 
> Frissex for Plaintiff in Error. 


Core for Defendants in Error. 


| Opinion of the Court, delivered by Tompkins, Judge. 


Hardy & Buckner, the defendants in error, sued Josias 








—_— ~*~ fe =x 


—_ othe & ab 


_ et OxoklUelCUlUlU elCUCU lc (ié‘é MN 











i « 


FOURTH JUDICIAL DISTRIGF” 349 


Reevs before a justice of the peace, and judgment being MAY TERM, 
given against Reevs, he appealed to the circuit court. That we 
court also gave judgment against him, ani he prosecutes owe 
here his writ of error to reverse the judgment. Har - _ 

The bill of exceptions shows that Hardy & Buckner, in Buckner. 

the circuit court, gave in evidence against Reevs, a note exe- 
cuted to them by Reevs, on which was endorsed a small credit. 
Reevs, on his part, gave in evidence a receipt, dated some 
time after the note which was sued on, signed by Thomas 
Buckner, one of the plaintiffs in this suit, before the justice, 
and the circuit court. The receipt was for all dues, debts 
and demands, up to this date, 25th March, 1838. The note 
was dated and due more than a year before the receipt; and 
Buckner was proved to have acknowledged the receipt; but 
he stated that the receipt “had nothing to do with the 
bond in the suit.” The jury found a-verdict for the plain- 
tiffs for the amount of the note, &c., deducting the credit. 
Reevs moved for a new trial, and the refusal of the court to 
grant this new trial is assigned for error. 

The plaintiff in error insists that the receipt of Thomas When the 
Buckner ought to be evidence against Buckner & Hardy, {ho ervosite 
and that it is error to bring the suit in the names of Hardy party aye 
and Buckner, instead of using the given names of the plaintiffs. dence, what- 
The last objection was not made before the circuit court and Cye" Was Sat- 


ed in the same 


ought not therefore to have been urged here. Aad as to the se 
ii . ° ae a whetner ad- 
first, it is sufficient to observe, that as the plaintiff in error verse to the 


gave in evidence the admissions of Buckner against his own in- re 
terest, it was perfectly correct that what Buckner stated in the or not, is als: 
same conversation, in his own favor, should go.to the jury. manna 
But money paid to Thomas Buckner, and his receipt there- A. receipt 
for, is not necessarily evidence that such money was paid for SS .. 
the use of Hardy & Buckner. It might have veen the case, firm in hisowi, 
that Reevs owed money to Hardy & Buckner. and also to puny With: 


Thomas Buckner. The jury have chosen to consider it sae tp firm, is 
. ° ~ not necessari- 
and we can see no reason to set aside their verdict. ly evidence 


The judgment of the circuit court is therefore affirmed, that the mo- 
ney was paid 





in discharge of a debt due to the firm. 


34 
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MAY TEKM. Snounts v. Baker. 
1842. 
The act of 14th January, 1839, allowing a party to dismiss his suit in vaca- 
ee tion, not containing any provision respecting the preservation of the 
Baker. evidence of ‘sych dismissal, the circuit courts may provide by rule for 


the preservation of such evidence. In the absence of any such rule, 
the entry of the clerk in a book kept by him for that purpose, or on a 
paper filed in the cause, would be sufficient evidence of such dismissal. 


Error to the Circuit Court of Madison county. 
Houpen for Plaintiff in Error. 


Bricxey for Defendant in Error. 


Opinion of the Court delivered by Tompkins,Judge. 


Baker brought his suit against Shoults before a justice of 
the peace, when he obtained judgment; and from that judg- 
ment Shoults appealed to the circuit court. The court also 
gave judgment against him; and to reverse its judgment, this 
writ of error is prosecuted. 

Shoults, the plaintiff in error, contends that a former suit 
was pending for the same cause of action, to wit: the sum 
of one hundred dollars due on a promissory note, at the time 
this cause was decided before the circuit court. 

It does not appear from. the bill of exceptions in the case, 
that any transcript of the proceedings before the justice of 

The act of the peace, in the cause charged to be pending, was produc- 
iene, aioe ed in evidence in the circuit court, to prove the fact. And 
ing a party toit was proved by the production of the entry of one of the 
dismiss his . . _ ——— 

suit in vaca- papers on file in the said cause, that it had been dismissed. 
ane nage The plaintiff in error contends that the entry should have 

y 
provision res- been made on the records of the court. 
Sees The act of the 14th of January, 1839, allows any person 


of theevi- to dismiss his suit in vacation, but does not direct how the 
dence of such. — ’ er 
dismissal, the evidence of sueh dismissal shall be preserved. The circuit 
circuit courts : . rats 7 

may provide COUrt might make a rule for the preservation of the evidence 
by rule forthe of such dismissal; but it does not appear that any such rule 


ti . R 
Peeuch evi- Had been made in that court, and in the absence of such rule 


dence: in the] cannot conceive any better method the clerk could have 
absence of any 
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adopted, than that adopted on this occasion. It would seem May TERM. 


unnecessary for the clerk to enter his proceedings in the 
causes during vacation in the same books with those of the 
court in term time, unless there was some authority confer- 
red either by the statute or by an order of the circuit court. 


Shoults 


v. 
Baker. 


There appears, then, to be no reason to reverse the judg- soni 


ment of the circuit court, and its judgment is therefore af- clerk in abook 
fi d kept by him 
rmed. for that pur- 


pose, or ona paper filed in the cause would be sufficient evidence of such dismissal. 


LacompTe v. SEARGENT. 


No principle of law is better settled than, that an executor or administrator 
is, for every purpose, the owner of the moneys ol his testator or intes- 
tate, which have come to his hands. Therefore, where an administra- 
tor took a note for money loaned, in which note he was named A.B, 
administrator, &c. the individual debts of the administrator may be set 
off against the note. 


Appeal from the Circuit Court of Ste. Genevieve county. 
Scorr & Zetener for Appellant. 
Coxx for Appellee. 


Opigion of the Court, delivered by Tompkins, Judge. 


Ichabod Seargent sued Eioy Lacompte and Joseph Bogy 
in the circuit court of Ste. Genevieve county, and obtained 
judgment against them. They appealed from that judgment, 
and Bogy dying in the meantime, Lacompte, the surviv- 
ing partner, prosecutes the appeal. 

The suit was founded on a note in these words, viz: ‘Re- 
ceived of Mr. Ebenezer Dickey, administrator of the estate 
of Antoine Simmino, deceased, seven hundred dollars, 
which we will pay him at any time. clear of interest. 

(Signed) Boey & Lacompre.” 
On which note or receipt, (as it is called,) were endorse- 
ments, made by Dickey, of payments to the amount of 
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may TERM. five-hundred. and forty-six dollars and fifty-nine cents. The 
pe circuit court gave judgment for one hundred and sixty-four 

Lacompte dollars and forty-one cents, the balance due in the note af- 
ter deducting the credits endorsed. The defendants in the 
circuit court offered in evidence certain orders made by the 
said Dickey to them to pay money, which it was admitted 
they had paid; and they proved also, that said Dickey had 
purchased from them certain articles of merchandise after 
the deposit of said sum of money. And it was admitted 
that the said Dickey had no account with them before said 
deposit of money, and that all the moneys proved to be paid 
by them, were paid while Dickey was administrator, and 
also that the goods were purchased while he was adminis- 
trator as aforesaid. And on the part of the defendants, it 
was admitted, that the said Seargent was administrator de 
bonis non, of the said Antoine Simmino, in the place of said 
Dickey. 

These facts being admitted to be proved, the circuit court 
rejected the evidence of moneys paid, and also of the goods 
purchased by Dickey from the defendants below, while he 

i emg was administrator as aforesaid. 
better settled No principle of law is more generally acknowledged, than 
ier that the executor or administrator is, for every purpose, the 
eh 0 a owner of the moneys of his intestate which have come to 
purpose, the.his hands. Accordingly a count, on a promise made by a 
nanan —— defendant, as administrator, to pay money receivedeby him 
testator or in- as such, to the plaintiff's use, cannot be joined with another 
eng count on promises made by the intestate. See 4 Durnford 
oo and East, 347: Farr and others v. Newman, et al. The 
where an ad- money, then, for which the note here sued on was given, was 
agg the money of Ebenezer Dickey, subject, in the hands of the 
for money defendants, Bogy and Lacompte, to their claim for all sums 
deel which they may have paid on the order of Dickey, after the 
eg — deposit was made, and also the price of the goods which he 
trator, the in- afterwards purchased from them, was a fair set off against 


dn jaual debts their note; and the circuit court ought to have permitted 


Vv. 
Seargent. 


oe them to give evidence of those several sums of money paid 
set 0 e 
the — by them, on the order of Dickey ; and of the goods sold to 


him. The words, “Administrator of the estate,’* écc., used 
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in the note given by Bogy and Lacompte, are mere descrip- —— 
tio persone. . ; - or 

Because, then, the circuit court did not permit such evi- The State 
dence to be given, its judgment is reversal, and the cause is 4:77), 
remanded, to be proceeded in as above directed. 








) 


Tue Srate v. Hinxson. 


1. When an account against the State is certified to the Auditor of Public 
Accounts, it is only conciusive on the Auditor as to the correctness of 
the statements therein made, and it is the right and duty of the Andi- 
tor to decide whether the State or the county is required to pay the 
whole or any part of such account. It is his duty to see that no ille- 
gal demands are paid by the State. 

2. Each county is required to keep a good and sufficient jail, and there is 
no law subjecting the State to any charge for guarding county jails. 


Error to the Circuit Court of Washington county. 


Bricxey for the State. 


Coxe for the Defendant. 
Opinion of the Court, delivered by Tompkins, Judge. 


The State of Missouri sued Hinkson in the circuit court of 
Washington county, when judgment being given for Hink- 
son, she sues out her writ of error to reverse that judg- 
ment. 

Hinkson was sheriff of Washington county, and was sued 
by the State on his official bond; and it is assigned as a 
breach, that he retained in his hands $594.74 of moneys be- 
longing to the State. Hinkson set off a demand against the 
State of $659.75, for fees and charges for the keeping Ed- 
ward Wideman, in the years of 1831 and 1832, who had 
been indicted in the circuit court of Washington county for 
murder. This allowance had been made to the person who 
was sheriff in those years, and it was admitted that Hinkson 


at 
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yc was entitled to the same credit on account of that allowance, 
' that the then sheriff was. This account had been presented 

The State to the auditor of public accounts, and he had rejected it. 
Hinkson. he allowance to the sheriff for keeping a prisoner, that is, 
his board, ‘is thirty-seven and a half cents per day; and if 

it be admitted that the prisoner was keptin confinement two 

years, the sheriff would not on that account have been en- 

titled to the half of what has been allowed him. We must 

suppose then that a guard was employed by the sheriff, and 

that the pay of the guard is charged to the State. It can- 

not otherwise be conceived how his account should have 

been run up to such an amount. If this be the case it is 

clear that the State is not liable. The act of 30th of De- 

cember, 1824, (see Digest, page 414,) declares that the ex- 

penses of a guard (when necessary) shall be audited and 

paid as the other county expenses. Each county is required 

to keep in good and sufficient repair a common jail. (See 

Ist section of same act, p. 410.) To the same purpose is 

the act of 1835. (See sections 1 and 23, of the act on pages 

135 and 137 of the Digest of the year 1835.) It is the opi- 

nion of every member of this court that when an account is 

When an ac- certified to the auditor as the law requires, it is only con- 
ew ea clusive on the auditor as to the cerrectness of the state- 
certified tothe ments therein made: But it is equally the opinion of each 
Public Ac- member of this court, that it is the right and duty of the 
counts, it is auditor to decide whether the county or the State ought to 


only conclu- 


sive on theau- pay the whole or any part of such account. He is the im- 
ditor as to the : e a : 
correctness of Mediate agent of the State; and as such it is his duty to 


the statements guard its interests, and see that no improper demands are 
therein made, 


anditisthe paid by the treasury. Should the auditor refuse to allow a 


right and duty just account, the creditor of the State must resort to some 


todecide whe- judicial tribunal having jurisdiction of the subject matter. 
ther the State ‘ , ; 
or the county Cases have occurred in which the auditor has refused to 


is require.| to at ee 
pay the whole allow accounts certified by the supreme court of this State, 


or any part of but they do not appear to have been reported. The law at 


= his a that time did not require all the cases decided to be reported. 


po a no J well recollect that a mandamus issued to the auditor, and 
mands are that the court re-examined the account assisted by the ad- 


cl the vice of the attorney general, and in all respects treated the 
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matter as an appeal from the decision of the auditor. The MA¥ TERM 
aw of 1837 requires the clerk of the circuit court to make 
out under the direction of the circuit judge and of the circuit The State 
attorney, a full statement of all the costs incurred in cases yy.) .on, 
where the state is liable to pay costs; and this statement is 
required to be signed by the judge and circuit attorney, and ae 
the auditor is required to audit and adjust the same, and draw ed to keep a 
his warrant, for the amount by him allowed, on the treasu- ine 
rer. But it could not be fora moment supposed that the and there is 
auditor ought to have allowed the charge for a guard to the hating the 
jail, even though the accounts were certified by the judge, — en 
and circuit attorney. Their cirtilicate was intended to as- guarding — 
certain the truth of the facts only, as whether such costs county ums. 
and charges were incurred. But if by negligence or mis- 
take they charge to the State what the State is not bound to 
pay, it is the duty of the auditor to reject so much of such 
accounts as is improperly charged to the State. 

The act declares indeed that all accounts so certified shall 
be a sufficient voucher for the auditors warrant, but it did 
not intend that he ought to draw his warrant, whether the 
costs allowed were legal or illegal. 


The judgment is reversed and the cause remanded. 


McCase v. Herrs or Hunter. 
1. In proceedings at law in partition, the plaintiff or petitioner must show 


in himself a legal title to the premises sought to be divided. 
2. Afreehold estale cannot be conveyed but by deed. 


Error to the Circuit Court of Washington county. 


Opinion of the Court, delivered by Scott, Judge. 


This was a proceeding in partition by McCabe against the 
heirs of M. Hunter. Two pleas were entered to the action: 
First, that there had been a partition of the premises be- 
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way TERM. tween Andrew Hunter from whom the heirs derived title by 

*___ inheritance, and Rhodes Fisher, under whom the plaintiff, 

McCabe McCabe, ciaimed. Secondly, that they did not hold theland 

Heirs a Hun- together with the plaintiff. On the trial, Hunter’s heirs ob- 

ter. tained a verdict and judgment, to reverse which this writ of 

error is prosecuted. 

The plaintiff to show title in himself, offered in evidence 

an instrument of writing excuted by Rhodes Fisher, pur- 

In proceed- porting to convey to him all Fisher’s interest in the land 
restition, the sought to be divided. The instrument was unsealed. 

plaintiff orpe- In proceedings at law in partition, the plaintiff or peti- 

keotes nee: tioner must show in himselt a legal title as contradistin- 

wed A = guished from an equitable one: otherwise he must fail. It 

premises will be necessary, then, to enquire whether the instrument 

—," be offered in evidence did convey to the plaintiff such a legal 

title as would support his proceedings, or in other words, 

whether an estate in fee can be conveyed otherwise than by 


deed; that is to say, whether a seal is essential to such con- 
A freehold... 
estate caunot Veyance. 


he conveyed Upon the introduction of the Norman customs in Eng- 
but by deed. . ‘ ieee: : 
Jand, lands were transferred by livery of seisin alone, which 
was in imitation of the ancient feudal investiture. Some- 
times this mode of alienation was evidenced by deed which 
served to ascertain more accurately the nature and terms of 
the transfer. Afterwards as wealth and commerce increased, 
and as the manners and habits of the people became more 
refined, the alienation of land became move intricate, and it 
was invariably evidenced by writing. Notwithstanding, 
however, before the enactment of the statute of frauds and 
perjuries, land might have been transferred by parol con- 
tract only, provided it was accompanied by a solemn and 
public delivery of the possession. (Cruise’s Digest.) 

The statutes of Uses, 27th Henry VIII, gave rise to the 
deed of bargain and sale. This mode of conveyance which 
prevails here, is equivalent to the deed of feoffment with li- 
very of seisin. 

By the common law, estates, less than a freehold, might 
be created or assigned either by deed, by writing, without 
seal, or by parol only. The statute of 29th Charles II., 
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known as the statute of frauds and perjuries altered the M4Y TSM. 


common law, and required all interests in land except leases 


not exceeding in duration three vears to be conveyed by McCabe 
Vv 


deed or note in writing. 

The construction put upon this statute is, that the com- 
mon law distinction between freehold estates and estates 
less than freehold still subsists, and that a deed is necessary 
to convey a freehold interest in lands. Fry v. Phillips, 5 
Burrow, 2827. 

It has been argued, that there is nothing in our statute 
concerning conveyances, which requires an instrument con- 
veying lands to be sealed. The statute uses the word ‘“con- 
veyance,” to designate all instruments conveying lands from 
one to another. Blackstone says, deeds, which serve to 
convey the property of lands and tenements from man to 
man are commonly denominated conveyances. 2 Black- 
stone 309. We have seen that in England the word con- 
veyance carries with it the idea of a sealed instrument. This 
word is used by our legislature in the sense in which it is 
understood in Mngland. This seems apparent from the 26th 
section of the act relative to conveyances, which declares 
that no covenant expressed or implied in any conveyance, 
shall bind a married woman, &c. A covenant cannot be 
created but by deed. The legislature, then must have had 
in mind the idea of a sealed instrument, when the word 
“conveyance” is used. This view of the subject is perhaps 
strengthened by the seventh section of the same act. 

The principles here stated relative to the alienation of free- 
hold estates, cannot be considered as having existence in 
this State prior to the introduction of the common law, an 
event which took place in the year 1816. 

As this point is decisive of the cause, we do not feel call- 
ed upon to determine the question of variance arising upon 
the replication of nud tiel record to the plea of a former par- 
tition. If a variance does exist, there are cases in which it 
may be obviated by an averment of identity, We will not 
undertake to determine whether such an averment can be 
made in thiscase. 3 Starkie, 1606. 

Judgment affirmed. 

















DECISIONS 


OF THE 


SUPREME COURT OF MISSOURI. 
THIRD JUDICIAL DISTRICT, 


MAY TERM, 1842. 





Evans, Appellant, v. Wiper, Appellee. 


1. A deputy sheriff may execute a deed for land sold under execution, but 


it must be in the name of his principal. 


2. A. became the purchaser of land at sheritf’s sale, while the act of 28th 








June, 1821, for the relief of debtors and creditors, was in force. in 
pursuance of that act, a certificate of purchase. signed by the deputy 
sheriff, was given to the purchaser. A judgment creditor redeemed 
the land, and took a deed for the same, dated 26th May, 1826, and ex- 
ecuted by the successor in office of the former sheriff. The act of 
28th June, 1821, was repealed 11th January, 1822, with a saving of the 
validity of all proceedings had under the same before the repealing 
thereof. Held: That the certificate of purchase, given by the sheriff, 
under the act of 28th June, 1821, did not authorise his successor to 
execute the deed, for that could only be done by petition to the cir- 
cuit court; but even if the sheriff had been so authorised, yet the cer- 
tificate of purchase being signed by the deputy sheriff in his own 
name, was void. 


Appeal from the St. Louis Circuit Court. 
Spatpine, Geyer, & Bow tn, for Appellant. 


Gambte for Appellee. 
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MAY TERM. 


1842. 
Evans 


v. 
Wilder. 


SUPREME COURT OF MISSOURI, 
Opinion of the Court, delivered by Scott, Judge. 


This case is reported in the 5th volume of the Missouri 
Reports, page 313. Since the reversal of the former judg- 
ment it has been tried again in the circuit court, and is a se- 
cond time -brought here by appeal. In addition to the facts 
stated in the former report of the cause, it appears that 
Iivans, on the last trial, in order to show title in himself, 
produced in evidence a judgment which Adam Everly had 
recovered against Risdon H. Price, in the St. Louis circuit 
court, on the 25th day of August, 1820, for the sum of 
$914.15. On this judgment an execution issued, dated the 
26th December, 1820, and made returnable to the first Mon- 
day of April following. After the return day named in the 
writ, the sheriff advertised the lot in dispute for sale, and 
after giving twenty days notice, selis the same during that 
term of the court. It appears from recitals in the advertise- 
ment, and the sherifi’s deed, that a levy was made on the lot 
prior to the return day of the execution, and a sale advertised, 
which did not take place, for the reason it was counter- 
manded by the plaintiff in the execution. Hempstead be- 
came the purchaser of the lot at the sale, and received a 
deed, bearing date May 29th, 1S21,and afterwards by a deed 
in which it was recited he had purchased the lot as agent 
for certain creditors of Risdon H. Price, and that Price had 
made arrangements with those creditors, and thathe, Hemp- 
stead, had no equitable title to the lot, and that it was claim- 
ed by several creditors of Price, conveyed the same to Gus- 
tavus A. Bird, without recourse, in consideration of the sum 
of $25, paid by him to defray the expenses of the trust in- 
curred by Hempstead, in trust to secure to him, Bird, the 
said sum of twenty-five dollars, and then for the use of R. 
H. Price, subject to the claims and liens of his creditors. 
Bird afterwards by a deed, reciting the circumstances under 
which he took the lot from Hempstead, and the trust to 
which it was subject, and that Evans had recovered a judg- 
ment against Price, and that the outstanding title was an 
obstacle to his rights, conveys thelot to Evans, the appellant, 
for the sum of $28.75, to hold the same in trust for the said 


44 
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Price, subject to the amount Evans had paid, and all the “—— 


just claims and liens of the creditors of said Price. 

The court are divided in opinion as to the validity of the 
title to the lot thus made out by the appellant Evans, and 
the opinion of the majority is based on a point that was 
made when this case was formerly before the court, and 
which at that time it was deemed unnecessary to determine. 
[t will be recollected, that the appellee, toshow an outstand- 
ing title ina third person, and thereby defeat the recovery 
of the appellant, gave in evidence several judgments and ex- 
ecutions therein issued from the supreme court of this State; 
that these executions were executed under the law of the 
28th June, 1821, for the relief of debtors and creditors, and 
Thomas F. Riddick became the purchaser. In pursuance of 
said act, a certificate of purchase was granted to Riddick. 
This certificate was signed by the deputy sheriff. Pers- 
chouse, a judgment creditor of Price, redeemed the lot, and 
took a deed for the same to himselfand Comegys. This deed 
was executed by I. K. Walker, the successor in office to J. 
C. Brown, who was the sheriff when the lot was sold to 
Riddick. This deed was dated the 26th May, 1826. The 
act for the relief of debtors and crediiors was repealed on 
the 11th January, 1822, with a saving of the validity of ali 
proceedings had under the same before the repealing there- 
of. Something was said in the argument of the cause, about 
the constitutionality of the act of 1821, for the relief of 
debtors and creditors; but the question here under consider- 
ation will not.be affected by the manner in which the ques- 
tion of its validity may be determined. If the law was un- 
constitutional, then it would seem that the whole interest in 
the land would pass to the purchaser, and he would take it 
without any equity of redemption, either in the debtor in 
the execution or his judgment creditors: but then there must 
be some instrument in writing, conveying the title to the 
purchaser, for it has been determined that a sheriff's sale is 
within the statute of frauds and perjuries. Simonds v. Cat- 
lin,2 I.R. The purchaser then must obtain a title either 
from the certificate of the sheriff, or by a deed executed in 
conformity with the general law on the subject of executions. 





Evans 


v. 
Wilder. 
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way TERM. If he relies on the certificate of the sheriff, it will fail him, 


1842. because it was signed by the deputy sheriff, and not in the 


‘Evans name of his principal. Adeputy sheriff may execute a deed 
Wilder. for land sold under execution; but then it must be in the 
name of the principal. A return to an execution signed by 


A deputy she- the deputy sheriff is void. Simonds v. Catlin, ib. . It is not 
riff may exe- ‘i 2 

pt: ell pretended that a deed for the lot was executed in conform- 
land sold un- ; wawies ‘nos 

doraunetion, 7-*° the provisions of the law regulating sales under exe- 


but it must be cution, but it is urged that the deed from Walker, the she- 
his aaesipel. riff, to Perschouse and Comegys, Walker being the suc- 


cessor of J.C. Brown, the sheriff when the sale was made, is 
sustained by the provision of the act for the relief of debtors 
and creditors, which authorised the successor in office to the 
sheriff who made the sale, to exezute a deed to the purcha- 
ser for the land sold under execution, if it is not redeemed. 
The act for the relief of debtor and creditor was repealed 
A. became . : : 
the purchaser before the execution of this deed; the repealing law pre- 


a she- serves every thing that had been done under it ; it saves the 
while the act rights that had been acquired by it; but there is nothing in 
= a its provisions that would justify the construction that its vi- 


relief of debt- tality is continued as to the sales that had taken place under 
ors and credi- . _ - 8 : . 
tors, was in it, until the rights acquired by those sales had ripened into 


force. In pur- legal titles. If this construction was necessary for the pre- 
suance of that 


act, a certifi servation of those rights, or if there was no other mode 
ig dape pointed out by which titles to the lands purchased under the 


y ber — law could be acquired, there would be more propriety in in- 
8 . . e . . °. 
given to the sisting on it. But there was a provision applicable to such 


veer cases, which prescribed the mode by which a party purchas- 


ditor redeem- ing lands at a sheriff’s sale should obtain a deed for the same 


d the land : 
snd took 2 {rom the successor to the sheriff by whom the sale was made. 


deed for the The certificate delivered to the purchaser under the act, if 
same, dated 


26th May, properly authenticated, would be evidence that the purcha- 


mutha. the Ser was entitled to a deed, and would facilitate the obtain- 


successor in j ‘ ae Sess ; iad 
dion of Hee of one; but of itself, it did not operate as a deed, 


former sheriff, did it authorise the successor to the sheriff to execute one to 


me the purchaser: that could only be done by petition to the 


— — circuit court, setting forth the facts necessary to entitle the 
1822, pose ad party toadeed. This step has not been taken, and we are 


saving of the constrained to say, that the deed having been executed with- 
valicity of all 
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out authority of law, is void.. But even admitting that the MY TERM. 
act for the rélief of debtors and creditors continued in force a 
as tothe sales that:had taken place under it, and authorised Evans 
the successor to theysheriff making a sale to execute a deed — witger. 


for the land sold,.if Riddick obtained no right under the sale, ; 
the certificate being signed by the deputy sheriff, and there. Prveegnes, 


fore void, how could others derive a title through him? By same | — 
the ancient common law a sheriff was not required to sign thereof. Held: 


the returns: but by a statute passed as early as the twelfth tha 


year of Edward the second, he was required to return his chase, given 
x by the sheriff, 
name, together with the writ. under the act 


of 28th June 
Judgment reversed. 1821, did not 


authorise his 
Dane successor to 
Opinion of Napton, Judge. execute the 
deed, for that 


: : : : could only be 
Many of the points in this case have been determined by done by ~- 


this court when it was before the court in 1838. See 5th on tothe cir- 

: e ¥ > 9 
Mo. Rep. p. 313. The judgment of the circuit court having but even if 

: <a the sheriff had 
been reversed, and the case remanded, it is a second time peen so autho- 
brought before this court, and, as now presented, involves a -s 
the consideration of a new title setup by Evans. This title purchase _be- 
is derived from a judgment and sale in favor of one Adam 42 — 
Everly against Risdon H. Price. This judgment was in Au- sheriff in his 


gust, 1820; execution issued 26th December, 1820, return. a” 

able the first Monday of April following. The return of 

the sheriff was as follows: “Rec’d. 28th December, 1820, 

John K. Walker, D. Sh’ff. Entered.on E, book Now. In- 

terest $33.34; singlecomm. $15.16; am’t. $981.18. Made 

by the sale of the property described in the enclosed adver- 

tisement, to C..S. Hempstead, on the first day of May, 162%, 

the sum of one hundred and ninety-three dollars. The costs 

were vaid by the defendant, Price, previous to the sale. 

Joun K. Wanxer, D: Sh’ff.” 

The advertisement above referred to, was as follows:— 

“Sheriff's sale. By virtue of one writ of execution to me 

directed, from the circuit court of St. Louis county, return- 

able to the April term of said court, 1821, (which is now in 

session,) in favor of Adam Everly against Risdon H. Price, 

on which certain property of said Price was advertised to 
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- be soldon Friday the sixth dayof Apritlasty-but was poste © 
—___ poned by request of plaintiffs attorneyyel have levied upon, . 
(Here follows a description of the property.) - 1 will sell to 
the highest bidder, for cash, at the courtshouse door, «in the 
town of St. Louis, on Tuesday, the firstday-of May next, 
between the hours of nine o’clock, .A. M; and six, P. M. of 
said day, to satisfy said execution and costs. St. Louis, April 
10th, 1821. Isaac C..McGirx, D. Sh’ff. 
For Jos. C. Brown, Sh’ff.” 
The sheriff's deed made to Hempstead, the purchaser, re- 
cites, that a levy was duly made in March, 1821, as-appears 
by advertisement accompanying the execution, &c,. It ap- 
pears, then, from the execution, return, and advertisement, 
that the sheriff first advertised the property in March before 
the return day of the writ, but that no sale took placein  , 
pursuance of that advertisement, in comsequence of direc-'. § 
tions given by the plaintiff's attorney. It appears, also,that. 
during the term, and after the 6th day of the same, the she- 
riffagain advertised the property for sale, and that it was 
sold under the last advertisement. The validity of this pro- 
ceeding is questioned, on the ground that after the return 
day of the writ the sheriff had no power to levy on the pro- 
perty, and consequently that the sale under that levy con- 
veyed no property. <A devy, it appears to be agreed on both 
sides, is nothing more than an appropriation, by the sheriff, 
of the fandidesigned: to.be levied on, indicated by some act, 
such @s’ advertisement; or hand-bills. It is also conceded 
that when the levy “iss made before the return day of the 
* y act necessary to complete the sale, performed af- 
ithe return: day of the writ, will be valid, at least in favor 
ofta bona fide purchaser. But where there is no levy be- 
rovi Whe return day‘of the writ, I understand the law to be 
well’seittled; thata subsequent levy will be void. I haveseen 
no authority which calls in question this doctrine. As the 
act of 7th Nov. 1808, however, allows the sheriff until the 
last day of. the term to make his return, it is supposed that 
the writ is kept alive during the whole term, not only for 
the purpose of selling the property advertised previously. to. 
the commencement of the term, but for the purpose of mak- 
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ing the advertisement or levy itself. To this argument I ay ream. 
cannot assent. The-policy of the law, or express statutary 


provisions, may, for good reasons, give efficiency and vital. 
ity toa writ for certain purposes, and to secure the rights of 
innocent purchasers. The return day of the writ, is a mat™ 
ter appearing on the face of the writ; it is not necessarily 
the same as the day in which the law allows the sheriff to 
return his writ. This statute, giving the sheriff until the 
last day of the term to make his returns, does not affect the 
question, what is the return day of the writ? That question 
is answered by looking at the writ itself, and in that way 
only. This writ was made returnable, not at any day dur- 
ing the term, but on a specific day, and after that day had 
passed by, the sheriff made his levy, and under that levy 
sold the property. Such sale, in my opinion, conveyed no 
title. Entertaining this opinion in relation to the sales un- 
der the Everly judgment, I think it unnecessary to inquire 
into the effect of the conveyances from the sheriff to H2mp- 
stead, from Hempstead to Bird, and from Bird to Evans. 
The title of Wilder, under the judgments recovered in this 
court, in favor of Hunter, Coalter, and the Bank, was inves- 
tigated by this court when the case was before the court in 
183S. Such points as this court passed upon and decided in 
the former investigation, I do not propose to re-examine. 
There are some questions, however, touching the validity of 
this title, which seem not to have been decisively acted on- 
by the court. One objection made on the trial, which, if 
sustained, would appear to be fatal, was the want of a legal 
deed from the sheriff to Comegys and Perschouse. On this 
objection the court, in its former examination of the case, 
did not undertake to decide. To effectuate the rights of in- 
nocent*purchasers at Sheritl’s sales, especially after a great 
lapse of time, courts have not been disposed to look very 


closely into the regularity of all his proceedings. ~ Irregula- 


rities on the part of the sheriff have been held not to vitiate 
a title derived under his sale; but when a question of power 
on the part of the sheriff is involved, it rests on diflerent 
grounds. If the sheriff has no power to sell, his deed must 
be ineffectual to convey title. In this case, after the repeal 
34 






































365 





Evans 


v. 
Wilder. 





‘ 





oe 


— 


oe eeneeem—eneheurarenptt —useestiier 


nw 


366 


MAY TERM. 
1842, 


en et 
Evans 


v. 
Wilder. 


SUPREME COURT OF MISSOURI, 


of the act of 20th June, 1821, for the:relief of debtors and 
creditors, by the act of Llth January, 1822, the sheriff then 
in office undertook, bv virtue of authority vested in him by 
the first named act, to convey this land to Comegys and 
Perschouse, who were judgment creditors. The repealing 


‘act provided, that all proceedings had under the authority 


of the act of 1821. before the passage of the repealing act, 
should be valid. This deed did not come within the terms of 
the repealing act; was it embraced within its spirit and 
meaning? If the vested rights secured by the repealing act 
of 1822, could not be enforced, except under the provisions 
of the act of 1821, it might induce a court to strain the lan- 
guage of the act of *22, in order to give eflicacy to its pro- 
visions. But if the general law in force at the time of the 
repealing statute provided ample remedies for enforcing the 
rights which accrued under the redemption law, there would 
be no reason for disregarding the letter of the repealing law, 
witha view to seek remedies for rights that had accrued and 
been secured. The law in force at the time when the repeal- 
ing act passed, provided a mode by which purchasers at ske- 
riffs sale might procure a title from the successor of the 
sheriff who made the saie. That course was not. pursued 
here. . The sheriff, of his own amotion, without any action 
on the part of the court, with nu means of officially know- 
ing the steps taken by his predecessor, undertook to make 
the deed to Comegys and l’erschouse, under the act of 182]. 
It has been suggested in argument, that the certificate of the 
sheriff under the act of 1821, would be sufficient of itself, if 


he law were unconstitutional, or the subsequent deed void, 


to convey the legal title. It may be observed, that it is a per- 
vading principle in all our Jaws on thissubject, that a sheriff's. 
sale does nut of itself convey the tegal title. The.gsheriff’s 
certificate, under the act of 1821, could not have been de- 
signed or supposed to convey the legal title; if it had, no 
subsequent provision would have been made for executing 
adeed. Nor was it ever held under our laws previous to 
1$21, or since, or under similar acts of other States, that a 
mere sale by a sheriii, passed the legal title. If, then, the act 
of 1821, for the relief of debtors and creditors, was uncon- 
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stitutional, or the deed made under its provisions, but after M4¥ = 
its repeal, was void; it is clear, that the legal title of Price, aa 
at the time of the sale under executions issued on the judg- — Lucas 
ments of this court, was not divested. No objections ap- Gemens anc 
pear to have been suggested to the title derived under k:van’s _ others. 
judgments in 1829. The judgment of the circuit court 

should in my opinion be reversed, and the cause remanded, 


Lveas vy. Cremens and others. 


‘Where parties mutually covenant, the one to convey, and the other to per- 
form certain acts as the consideration of the conveyance, the failure of 
either to perform his part of the covenant gives a right of action to the 
other on the covenant, although such failure may work a forfeiture of 
the rights of one of the parties, for the other may waive such forfeit- 
ure. 





Error to the Circuit Court of St. Louis county. 
Geyer for Plaintiff in Error. 


Gamee for Defendant in Error. 
Opinion of the Court, delivered by Tompkins, Judge. 


Lucas commenced his action in the circuit court of Saint 
Louis county, and judgment being there given against him, 
he prosecutes this writ of error to reverse that judgment. 
This is an action of covenant Lrought on a deed sealed and 
delivered, by the defendants, by their attorneys. The deed 
set out in the declaration recites, that a joint stock company 
was formed by the defendants and others, for the purpose of 
building a hotel in the city of St. Louis, and that such com- 
pany intended to apply for an act incorporating the said 
company ; and that the defendants, and others of that com- 
pany, had, by power of attorney, authorised the purchase 
from the plaintiff of a half square of ground in said city on 
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r « 
sucht erms as they might judge to be expedient, and to bind 
the said company by contracts and writings in their own 
names. ‘The deed then recites, that the said attorneys did 
agree to purchase from the said plaintiff, for the use of said 
company, for such purpose, the east half of the square im- 
mediately north of the court house, fronting 228 feet on 
Fourth street, at the rate of $150 per foot: that $10,000, 
part of the consideration money, was to be paid in stock of 
said company, to be subscribed by the plaintiff, and the resi- 
due to be paid in two instalments, one-third thereof in five 
years after the date thereof with interest at the rate of six 
per cent. per year, from the date of said deed, and the resi- 
due in ten years from such date, with interest at the rate of 
six per cent. per year, from such date, to be paid annually ; 
that the said company should be bound to erect a hotel on 
said half square, and commence the building of the said 
hotel on or before the firstday of April then next, and should 
complete the same without unnecessary delay, and that the 
said property should be mortgaged to the said plaintiff to se- 
cure the payment of the said purchase money, and the full 
performance by the said company of all their agreements; 
and that in censideration of ihe premises, the said Lucas 
did covenant and agree to and with the attorneys of said 
company, that he would, on the reasonable request of the 
agents of said company, make, execute, and deliver to them 
a good and sufficient deed of conveyance of said half square, 
&c., provided that he be allowed thirty days to execute and 
deliver such conveyance, after he shall be requested in wr- 
ting, and that he shall not be bound to deliver such convey- 
ance at any time, unless the party to whom such convey- 
ance is required to be made, shal] assure to him a number of 
shares in the capital stock of said company, amounting to 
ten thousand dollars, as part of the consideration of said 
conveyance, and also shall execute and deliver to said John 
B. C. Lucas, their promissory n tes for the residue of the 
consideration money and interest, payable at the times and 
in the manner in said agreement specified; also, a covenant 
binding said company to erect the said hotel en the lots to 
be conveyed, to commence the same on or before the first 
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cessary delay, together with a deed of trust to such person _— 


or persons as shall be named by the said John B.C. Lucas, Lucas 

to secure the payment of the consideration money and in- q,nons and 
terest according to the tenor and effect of the promissory others. 
notes so to be executed, and the performance of the coven- 

ants so to be made and entered into; and that it was fur- 

ther agreed between the parties, that the “agreements, acts, 

and things, in this agreement contained, to be performed by 

or on behalf of the said company before and at the time 

when the execution and delivery of the said conveyance 

shall be required of the said Lucas, shall be done, performed 

and fulfilled, on or before the first dav of April next, othe1~ 

wise, the said John B. C. Lucas shall be discharged and re- 

leased from his covenant and agreements aforesaid, and no 

longer be bound thereby, to all intents and purposes, é&c.” 

The declaration then avers, that although the defendants 

atd their associates were afterwards incorporated, &c., and 

that the said company, in part execution of said agreement 

an] covenants, did enter upon and take possession of the 

sail half square of ground, and commenced to erect a hotel 

thereon, and thence hitherto to occupy and possess said half 

square of ground for the purposes aforesaid, and that the 

plaintiff hath always from the time of making said coven- 

ant Jone and performed all things on his part to be done and 

performed, and still is ready and willing to do and perform 

such ‘hings according to the tenor and effect and true mean- 

ing of the said recited covenants and agreements; yet nei- 

ther the said defendants, nor any persons on their behalf 

did or would convey or assure to the said plaintiffany share 

or share in the capital stock of said company, as a part of 

the consileration of the said conveyance, nor execute and 

deliver te said plaintiff their promissory notes for the resi- 

due of théconsideration money and interest, payable as in 

said agreenent specified, nor did they execute or deliver to 
said plainti¥ any covenant binding the said corporation to 
erect the sad hotel on the said lots, &c.,nor any deed of 
trust to secute the payment of the consideration money and 
interest, and the performance of the covenants according to 
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the tenor and effect of the said recited agreement. It is 
tnen averred, that a large sum of money, to wit, two thou- 
sand dollars, hath long siace become due and payable to him, 
for interest of the purchase money of said half square of 
ground; according to the terms of said agreement, and that 
no part thereof has been paid. The defendants pleaded to 
this declaration, and the plaintiff demurring to the plea, the 
court decided that the declaration was insuilicient, and judg- 
ment was rendered for the defendants. 

For the defendants below these points are made: Ist. 
That the stipulations of the company make a defeasance, 
and according to the declaration, Lucas is owner of the pro- 
perty, discharged of his covenant, and does not appear that 
he has waived his right under the defeasance. 2d. That 
unless a waiver of the forfeiture is shown by anaverment o7 
an ofier to convey, the covenant of Lucas is discharged, and 
so the others are discharged. 3d. That if the instrument 
is regarded as containing material covenants, without re- 
garding anv forfeiture, then the order of time in which the 
acts are to be performed is to be ascertained by the charac- 
ter of the acts themselves, and the interest of the partizs. 
Ath. Here the acts of the company are to be secured by a 
deed of trust, to be given simultaneously with the executon 
of the notes, and this necessarily supposes that Lucas wiil 
have before executed, or will then execute, the deed tothe 
company, so that the acts upon both sides were to be per- 
formed at the same time, and, if so, Lucas must averan offer 
to perform on his part, before he can recover; whichis not 
done here. 

It is provided in the doed that interest shall be paid annu- 
ally from the date of the deed; and the defendants with a 
laudible integrity, have not left us to ascertain by. the cha- 
racter of the acts themselves and the interest of the parties, 
the order of time in which the acts are to be perfgrmed, but 
they have declared that, “It is the express understanding and 
agreement of the parties hereunto, that the saidJohn B. C. 
Lucas shali be allowed thirty days within whic to execute 
and deliver said deed of conveyance after he " be there- 
unto required in writing, nor shall he be bouhd to deliver 
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such deed or conveyance at any time, unless the said corpo- yes 
ration, or trustees to whom such conveyance is required to ‘ 
ve made, being by said company duly authorised for that — Lucas 
purpose, shall assure him a number of shares in the capital Sinan. cai 
stock of said company, amounting in the whole to ten thou- thers. 
sand dollars, as a part consideration of said conveyance ; 

ind shall also execute and deliver to the said John B.C. 

Lucas their promissory notes for the residue of the consi- 

Jeration money, payable at the times and in the manner in 

he said recited agreement specified ; also a covenant binding 

he said company, or corporation, to erect the saia hotel on 

he lots so to be conveyed, to commence the same on or be- 

ore the first day of April next, and to complete the same 

vithout unnecessary delay, together with a deed of trust to 

ach person or persons as shall be named by said Lucas, to 





ecure the payment of the consideration money, according « 
v the tenor and ellect of the promissory notes so to be ex- 
euted. and the performance of the covenants, &c.” The 
adfendants, it is averred in the declaration, did in due time 
eiter upon and take possession of the said half square of 
gpund, and do all other things convenient to advance their 
ovn immediate interests, but utterly neglected to do any one 
ofthe things they were by their agreement bound to do to- 
wads securing to the plaintiff payment of the purchase mo- 
neyof the ground; and they gravely say, that according to 
the eclaration Lucas is the owner of the property, and that 
unles a waiver of defeasance is shown in the declaration by 
an aWment of an ofler to convey, the covenant of Lucas is 
dischaged, and so the others are discharged. ‘To this, it 
may beplied, that they bound themselves unconditionally 
by thel\azreement to pay interest from the date thereof, 
annually and to perform all things required by this agree- 
ment of heirs to be done before he could be required to con- 
vey; an\as he has not chosen to consider their neglect to 
comply Wh their contract, as amounting to forfeiture, it is 
not easy Heonceive with what propriety they can claim any 
advantagefom the wrong done by themselves to him. But 
if the consruction of the agreement contended for is given, 
Lucas is stijentitled to intereston the purchase money from 
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MAY TERM. the date of that instrument, 3rd November, 1836, till the 
* first of April 1837, when they had agreed to execute their 
Lucas notes for purchase money and interest. So, according to 
Vv. a . ° . s = “ e . s " " 
Clemens and the construction of the instrument by the defendants them 
others. selves, the declaration ought to have been held to be suffi- 
Where parties Cient. It is nut necessary to say what might have been the 
mutually cov- _.- ee teiat ai ine : " 
enant, the one Pinion of this court on the merits of the demand of inter 
enn est from the date of the agreement till the first of April 
the other to . — . 
perform cer- thereafter, if the defendants had pleaded an offer in due time 


tain actsas the tg execute their part of the agreement, and a refusal or ne- 
consideration 5 
of the convey- glect of Lucas to perform his part. It seems to be, how- 
ance, the fail- , ; — a. eat 
cal either CVETs enough, that he who, by the express terms of the 
to perform his agreement, was not bound to convey til they tendered a 
part of the z 
covenant gives 
aright of ac- to consider their omissions as a forfeiture of their mghts. 
tion to the d : ; S 
otheronthe The construction giver by the defendants is very conveni- 
covenant, al- . eer 4: per see 
though such ent to their own interests. The interest which they have 
oc a promised to pay, is moderate, and they retain that very mo. 
work a forfeit- ° . x : ate 
ure of the erate interest from year to year, without paying interest 
= ae onit. In the mean time, it is not probable that they have 
3, a . g 
for the other neglected to file for record the agreement; indeed, that 
may waive °° ° 
such forfeit. WOuld be useless, for even if he were disposed to sell the 
ure. ground to any other person, it would be almost impossible 
to find a purchaser unaflected by notice of the previous con- 
tract with this company. So they have nothing to do but 
sit idle in the enjoyment of his property and the interest on 
the purchase money, confidant that a court of chaacery'will 
at any time when invoked, decree to them a conveyance of 
premises on payment of interest and further compliance 
with their contract. In my opinion, the action of covenant 
well lies on this instrument of writing for damages sustained 
by Lucas in consequence of the neglect of the defendants to 
perform their part of the contract, and that the interest on 
the purchase money, from the date of the writing till the 


commencement of the action, is the proper measure of dam- 


performance of their part of the agreement, has not chosen 


ages. 
The judgment of the circuit court is reverséd, and the 
cause remanded. 
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SMALL, adm’r. of Giuuey, dec’d. v. HempsTEaD. MAY TERM. 


1842, 








This court will presume the judgment of the inferior court to be correct, 
unless it is shown to be otherwise. Small 


¥ 
. ; ‘ ; Hempstead. 
Error to the St. Louis Circuit Court. ” 


Gever for Plaintiff in Error. 


Spatpine for Defendant in Error. 


Opinion of the Court, delivered by Scott, Judge. 


On the 10th day of August, 1825, Charles S. Hempstead 
obtained judgment against John B. Gilley, by proceedings 
on anattachment. Afterwards, in July, 1837, David Small, 
administrator of John B. Gilley, dec. filed his motion to set 
aside the judgment, for irregularity apparent on the face of 
the proceedings. This motion was overruled and the cause 
is brought here by writ of error. No exception was taken 
} and preserved, to the judgment of the court in overrulling 
the motion. This court will presume the judgment of the | This court 


inferior court to be correct, unless it is shown to be other- the judement 
fo) 

wise. of the inferior 

? ‘ court to be | 

The appearance of the defendant in error to the motion correct, unless | 


to set aside the judgment for irregularity, was no admission Ligh ames 
of the representative character of the appellant. As the 
objections to the motion were made on terms, and were not 
required to be entered of record, it cannot be discovered on 
what ground the motion was overruled. For ought that ap- 
pears, it may have been done because the right of the ap- 
pellant to make it was not established. 


Writ dismissed. 
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SUPREME COURT OF MISSOURI, 


Burpyne v. Mackey, Executrix of Mackay. 


1. An executor or administrator, as such, cannot maintain an action of eject- 
ment for lands of which his testator or intestate died siezed. 

2. Ifan executor or administrator brings suit in his representative capacity, 
he cannot recover by virtue of any individual interest he may have in 
the matter in controversy. 


Error to the St. Charles Circuit Court. 


‘ 


Campsett for Plaintiff in Error. 


Bares for Defendant in Error. 
Opinion of the Court, delivered by Scott, Judge. 


J. Mackey as erecutriz of James Mackey, deceased, insti- 
tuted an action of ejectment in the St. Charles circuit court 
against Amos Burdyne, who, it was proved, was in posses- 
sion of the tract of land in controversy. Mackey obtained 
a verdict and judgment below, and the cause is broughthere 
by writof error. James Mackey, it seems, claimed a large 
tract of land, partly situated in St. Charles county, by virtue 
of a Spanish concession and survey, of which the lot in dis- 
pute is a parcel. This claim was presented to the first board 
of commissioners appointed to determine the validity of 
French and Spanish ciaims to land in the then District of 
Louisiana, now State of Missouri, and was rejected ; after- 
wards it was reported for confirmation by the board of com- 
missioners created by an act of congress of July 9th, 1832, 
and was confirmed by a law of the 4th July, 1836, toJames 
Mackey, or his legal representatives. During the interval 
between the first rejection and the ultimate confirmation of 
this claim in 1822, James Mackey departed this life, leaving 
a will, dated 16th March, 1822, by which, after some special 
bequests, he devised his lands to his wife, J. Mackey, the de- 
fendant in error, and his seven children, to be equally divi- 
ded among them; and conferred on his wife a control of the 
land devised to his children, until they should marry, or at- 
tain the age of twenty-one years. Under the will, letters 
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testamentary were granted to J. Mackey and Antoine Sou- ™4y as 
lard, the executrix and executor named in the same. This il 
suit was commenced by J. Mackey, as surviving executrix Burdyne 
of the last will and testament of James Mackey, deceased. Wie, Ex. 
Burdyne, the defendant, attempted to show an outstanding 
title in others, by the production of evidence of a grant of the 
same land to one Clamorgan, by lieutenant governor Tru- 
deau; and also relied on the lengthof his possession, which 
commenced, as it appears from the evidence, in theyear 1816. 

The principal question arising from the facts here set forth 
and presented to the court for its determination, is, whether 
an executor or administrator, as such, can maintain an action 
of ejectment for lands of which his testator or intestate died 
siezed: or, in other words, whether, upon the death of an 
individual, the lands of which he was seized will descend to 
his executor or administrator, or to his heirs? It is not pre- 
tended that such a claim for the executor or administrator 
has any countenance from the common law. By that law 
the executor or administrator was only entrusted with the 

personal estate. This included leases of terms of years; 

| and for them he might maintain an ejectment: But the exe- 
cutor or administrator, as such, had nothing to do with free- 
hold estates. ‘This right must be derived from statute, and 
it must be supposed thatsuch an innovation, so much at war 
with the opinion of all those instructed in the science of the 
common law, the introduction of whichinto our code must 
unsettle and disturb so many principles heretofore establish- 
ed, should derive its existence, not from mere implication, but 
from express enactment. Reference has been made to laws 
which regulate the administration of the real estate ofa de- 
ceased person, at a period prior to the jntroduction of the 
common law into this State, in order to lay some founda- 
tion for the right of the executor or administrator to main- 
tain an ejectment. But it must be obvious, that since the 
introduction of the common law, an event which took place 
in the year 1816, this question must be determined by refer- 
ence to its principles, and the statute laws now in force, and 
not by any laws, usages, or customs which may have pre- 
vailed here before that time. The phraseology of the sta- 
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May TERM. tute regulating descents, so far from favoring this right, s 


Burdyne 


rather against it, as it casts the descent of the lands on the 
heirs, subject to the payment of debts. The provisions of 


Mackey, Ex, the administration law, authorising the administrator to take 


possession of the title papers relating to lands, and requiring 
him to inventory the real estate, and give a bond, whose pe- 
nalty shall cover both the personal and real estate, are not 
sufficient to warrant the implication that the title to the land 
vests in him. The lands of a deceased person may, under 
certain circumstances, be sold by the administrator or exe- 
cutor ; hence, it would seem proper that his bond should 
cover the land, as the proceeds arising from the sale of it 
would go into his hands. Theauthority of the executor or 
administrator to lease the lands of the testator or intestate, 
under the direction of the county court, and to repair build- 
ings, fences, &c., has been mostly relied on by the appellee, 
as sustaining her position. But is not the argument in favor 
of this power derived frcm these provisions, more than coun- 
tervailed by the Ith section of the act concerning judg- 
ments and decrees, which declares that when the plaintiff 
in a judgment shall die, if it concern the personalty, it shall 


survive to his executors or administrators: if real estate,. 


then it shall survive to his heirs or devisees. In this instance, 
the legislature seems to have had this matter before it, and 
its language is equivaler.t to an express declaration that on 
the death of an individual, his lands descend to his heirs, or 
pass to his devisees, and not to his executors or administra- 
tors. Again, has not the legislature in view the distinction 
between real and personal actions, in the second section of 
the fifth article of the act regulating practice atlaw, and does 
it not contemplate that the former shall be carried on by the 
heirs and devisees, and the latter by the executors and ad- 
ministrators, when it is declared that if ‘there is but one 
plaintiff in an action, and he shall die before final judgment, 
stich action shall not be thereby abated, if it might be ori- 
ginally prosecuted by the heirs, devisees, executors, or ad- 
ministrators of such plaintiff, but such of them as might 
prosecute the same cause of action originally, may continue 
such suit upon the order of the court, substituting them as 
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plaintiffs therein?” It has well been asked, what interest in MAY TERM. 
the land does the executor or administrator take? Is it a 1942: 
freehold estate, or is it less than a freehold? When does it Burdyne 
determine? Is there any rule to ascertain its precise dura- 
tion, or is it dependant on the varying circumstances of the 
administration of each individual’s estate? We cannot but 
think so great an encroachment on the rules of the common 
law, must have an express legislative sanction, or an acqui- 
escence in it must be rendered necessary, in order to give An executor 
. : : + or administra- 
effect to plain and obvious legal enactments. No such ne- to, as such, 
cessity is conceived to exist, and it may well be questioned sie ag _ 
whether the convenience of prosecuting an action of eject- of ejectment 
ment in the name of the executor or administrator, is so — 
much superior to the accustomed mode, as to countervail ee 
the objection to the introduction of a principle in our juris- ee 
prudence, whose consequences cannot be foreseen. 
From the view we have taken of this subject, we do not 
desm it necessary to determine the question whether the 
lands confirmed to Mackey, or his legal representatives, by 
the act of July 4th, 1836, passed by his will, which was exe- 
cuted in 1822. Even admitting that the land did pass, yet 
as the appellee in her declaration has claimed the land as ez- 
ecutriz, and has asserted her rights to the possession of it 
by virtue of her representative character, and no other, it 
would be a variance to permit her to recover as devisee or If an exe- 
legal representative. 2Starkie, 308. Itis not intended by chet tg 
this to shake the authority of those cases in which it has "ag re 
been held that when the words executor or administrator alivecapacity, 
are used as a mere description of the person, and may be seth sco 
rejected as surplusage, the plaintiff will be entitled to revo- peacirellstiml 
ver in his individual right, although he may be termed exe- est he may 
cutor or administrator in the declaration. In the case before arr aelageall 
the court, the appellee has placed her right of recovery on troversy. 
the ground of her bearing the character of executrix, and 
failing to sustain the right asserted, it wouid operate as a 
surprise if she were permitted to tura round and clain the 
land on another and a different right. The case of Bagnell 
et al. v. Broderick, (13 Peters,) has been relied on as an au- 


thority supporting a contrary doctrine. That action was 








v. 
Mackey, Ex. 











378 


MAY TERM. 


1842. 


Burdyne 
v. 
Mackey, Ex. 


SUPREME COURT OF MISSOURI, 


commenced against Bagnell, and afterwards Morgan Byney 
on motion, was made a co-defendant. Byne died, and his 
executors were substituted as defendants. A judgment de 
bonis propriis was rendered against the executors, and it 
was assigned for error. It is clear, the question of a vari- 
ance did not and could not arise ; and that case is unlike the 
one now under consideration. A plaintiff in ejectment must 
recover on the title set forth in his declaration. The de- 
fendant, however, is not confined to any one defence, but 
under the plea of not guilty, may show any thing to defeat 
the plaintiff’s action, and if he is foiled in one defence he 
may resort to another. The court says, “the executors of 
Morgan Byne had no interest in the land by virtue of their 
letters testamentary, but could well have an interest by the 
will of their testator. Onno other ground could they pro- 
perly have been permitted to come in and defend in the char- 
ter of executors.” 

The appellant did not insist on the outstanding title he at- 
tempted to set up, and nothing will be said in relation to it. 
As to the length of possession relied on by him, it will be 
borne in mind, that the legal title to the land was in the gen- 
eral government, and no possession, however long contin- 
ued, would give a title againstit No laches nor neglect is 
imputable to the government, nor is it included in any sta- 
tute of limitations, unless expressly named. If Mackey’s 
claim was of a character, that it could not be asserted ina 
court of justice, and he was consequently without remedy 
under our laws, he would seem then to be in the situation ot 
those against whose claims the courts of justice have been 
barred, during which time, it has been held, the statute ot 
limitations does not run. Mclver v. Ragan, 2 Whea. 

Judgment reversed. 
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Sertie & Bacon v. Tue Sr. Louris Perreruan Marine, —_ TERM. 
Fine anp Lire Insurance Company. — 1842. 








. Settle & Bacon 
A departure from the usual course of the voyage of a steamboat, for the v. 


purpose of saving property, is a deviation which discharges the insu- St. Louis Per- 
rer, petual Ins. Co. 


Error to the St. Louis Circuit Court. 


Geyer for Plaintiff. 


Spatpina & Tirrany for Defendants. 


Opinion of the Court, delivered by Tompkins, Judge. 


Settle and Bacon sued the insurance company in an action 
of covenant. in the circuit court of St. Louis county, and 
that court having rendered a judgment against them, they 
prosecute this writ of error to reverse the judgment. 

The action is founded ona policy of insurance, executed 
by the Perpetual Insurance Company to Settle and Bacon, 
the plaintiffs, as well in the original action as in the writ of 
error. The policy is in the usual form. The defendants 
pleaded, among other things not material to be herenoticed, 

Ist. That after the steamboat Rolla (on board of which 
were shipped the goods, io recover damages for the loss of 
which this action was brought,) had departed from New 
Orleans upon the voyage in the declaration mentioned, to- 
wards St. Louis, she was stopped and detained from contin- 
uing her said voyage, by the master, without any necessity 
therefor, &c. 

2d. That she was stopped and detained, and employed for 
twenty-four hours, in transporting goods, &c., from the 
steamboat George Collier, then lying aground in the Mis- 
sissippi, to the shore of said river. 

To these pleas the plaintiffs reply, severally, 

Ist. That the steamboat Rolla was stopped and detained 
to relieve the George Collier, lying aground as above men- 
tioned. 

2d. That at the time there was, and for a long time had 
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“aed. been, a general custom and u-age in the navigation of steam- 
"__ boats and Vessels in and upon the Mississippi river, that 
Settle&Bacon when any such steamboat or vessel engaged in the naviga- 
St. Louis Per- tion of said river, and by any peril of the river aground. 
petual In. Co, and in distress, and in great peril and danger of loss, for the 
master of any other steamboat and vessel, navigating such 

river, and passing near such steamboat or vessel in distress, 


to detain such steamboat or vessel, and to give relief to : 


such steamboat or vessel so in distress, or peril, and for that 
purpose to employ such passing steamboat, or vessel, when 
necessary, in removing so much of the cargo of such steam- 
boat or vessel in distress, as was necessary to be removed, 
in order to relieve such steamboat or vessel so in distress 
from such perilous condition, &c. 

These two last replications then conclude with aver- 
ments, that the Rolla was stopped and detained in relieving 
the George Collier, so in distress, &c. 

To the two first replications to each of the above men- 
tioned pleas, the defendants demurred; and rejoined to each 
of the secor.d replications, that the usage and custom in such 
cases was to give relief to steamboats and vessels in distress, 
if the master of the boat or vessel in distress will pay, or 
agree to pay, to the owners of the passing boat such reward 
therefor as the master of such passing boat may think pro- 
per to demand; and without such agreement, to pay, the 
usage or custom is to refuse to furnish the relief needed, &e. 

To these rejoinders to the two second replications to the 
aforesaid pleas, the plaintiffs demurred. Judgment on all 
the demurrers was given for the defendants. 

The question to be here decided is correctly stated by the 
counsel for the defendant in error to be this, viz: Whether 
the policy is avoided, or, in ether words, whether it is a dev- 
iation, if a boat or vessel delay on her voyage to assist an- 


other boat or vessel in distress, when property only, and not 
life, isin danger. A deviation, say law writers, is a depart- 
ure without necessity, or justifiable cause, from the usual 
course or line of the voyage. Hughes on Insurance, p. 
139. And Phillipssays, “A deviation is the increasing or 
varying of the risks insured against, without necessity, or 
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reasonable cause. See vol. Ist, p. 480. But when a de- mT do. 

parture from the usual course of the voyage is »oceasioned ; 

by necessity, or by any imperative or urgent obligation, it Settle & Bacon 

is not regarded as a deviation, but is excused in law. See St. Louis Per- 

Hughes on Insurance, 150. Deviations for the purpose of petual Ins.Co. 

succoring distress are justifiable ; it is for the common ad- 

vantage of all persons, underwriters and others, to giveand 

to receive assistance to and from each other in distress. 6 

East, 54; Lawrence v. Sydebotham. To the same purpose, 

see 1 Phillips, 530, and authorities there cited. But it 

seems, says the same writer, on the next page, that delay, 

or going out of the course, to save property, is a deviation. 

Mr. Justice Washington says, “If the stoppage be continued, 

or the risk increased by adding to the cargo, or diminishing 

the crew, or by other means, for the purpose of saving the 

property found, I think the underwriters are discharged.” 

The same is implied by Chief Justice Marshall, in giving the 

opinion of the court, where speaking of the salvage to be 

allowed to the the owners of a vessel which had saved an- 

other vessel and cargo, he says, “The same rewards ought to 

be extended to all, for a service designed to be encouraged ; 

and it is surely no reward to a man, made his own insurer 4 

without his consent, to return him very little more than he : 

had advanced.” } 
The cases here referred to by Mr. Phillips, have been exa- | 

mined, and.are found to sustain him amply in what he says. | 

But it is contended by the plaintiff in error that these are 

only dictas, and have not the force ofa decision on the very | 

point. Jt seems that although the occasion often occurred, 

few have been bold enough to bring an action against insu- | 

rers in such acase. A case, however, cited by both parties | 

in this cause, seems to be in point. It is the case of Law- 

rence and others v. Sydebotham, 6 Last, 54. In this case | 

it was decided, that “a policy of insurance on a ship, ona | 

certain commercial voyage, giving leave to the assured to i 

chase, capture, and make prizes, however it may warrant | 

him in weighing anchor, while waiting ata place in the | 

course of a commercial voyage insured, for the purpose of 

chasing an enemy who had before anchored at the same 

36 
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MAY TERM. place in sight of him, and was then cngearonng to escapey. 


_____*__ will not warrant him, after the capture, and in the course 

Settle Bacon of the further prosecution of the voyage, in shortening sail 

St. Louis Per- @fid laying to, in order to let the prize keep up with his, for 

petual In. Co. the purpose of protecting her as a convoy into port, in order 
to have her condemned, though such port were within the 
voyage insured. 

In this case it was decided that the slackening sail for the 
purpose of convoying the prize, was a deviation which an- 
nulled the policy. In that case the plaintiff deviated to save 

from nbarture his own property ; in the case under consideration, the 
course of the plaintiff deviated to save the property of another. Nothing 
ale for Seems more clear than that the salvage is to be considered 
ns nea as acompensation to those who aid in saving property en- 
ty, isa devia-dangered by the accidents of navigation, il as their re- 
eae ward both for their labor and for the loss of the preminm 
eee paid to the underwriters. If we decide that the insured are 
at liberty to stop on the voyage, at the risk of the under- 
writers, to save all the property they may find in danger, 
we shall throw in their way many temptations to commit 


frauds. The judgment of the circuit court ought then, in 


my opinion, to be affirmed; and, the other members of the 


court concurring, it is affirmed. 


Epwarps and others v. Tne St. Louis Perrervat Insv- 
RANCE CoMPANY. 


Action of assumpsit on a policy of insurance stipulating that “endorsements 
on this policy to be the evidence of property, at the risk of the company 
under the same.”? Held: That the insured could only recover where 
the endorsement on the policy was made previous to the loss, 


Error to St. Louis Circuit Court. 


Geyer & Sxinxers for Plaintiffs. 


Gambte for Defendant. 
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THIRD JUDICIAL DISTRICT. 


Opinion of the Court, delivered by Napton, Judge. 


This was an action of assumpsit, on a policy of insurance. 
The defendant demurred to the declaration, and had judg- 
ment on that demurrer. 

The policy declared on, was on “Shipments by good ves- 
sels and steamboats, for the period of six months from date, 
to wit: From St. Louis to port or ports on the western 
waters, and from the same to St. Louis, or from Atlantic 
ports, via New Orleans, to St. Louis. Endorsements on this 
policy to be the evidence of property, at the risk of the compa- 
ny under the same.” 

Tne declaration averred a shipment within the time in- 
sured against, and a loss; and further averred, that they 
had received no invoice or bill of lading,and that they were 
not otherwise informed of the number, description, and va- 
lue of the goods shipped and lost, before intelligence of the 
loss was communicated to them, and that they did not make 
endorsements on said policy of said goods, or the value there- 
of, before intelligence of the loss; but as soon thereafter as 
the plaintiffs could and did ascertain the description, &c., 
they offered to make the endorsements; which the defend- 


ants refused: of all which they had notice. 


The only question is, whether the plaintiffs can recover 
for goods which were not endorsed on the policy: Whe- 
ther the endorsement on the policy be a condition precedent 
to the plaintiffs’ right to recover. 

Policies of insurance are to be construed, like any other 
instrument, according to their sense and meaning, as collect- 
ed from the terms of the contract. Robertson v. French, 
4 East, 130. “The only difference,” said Lord Elienborough, 
in the case just cited, “between policies of insurance and 
other instruments, in this respect, is, that the greater part of 
the printed language of them being invariable and uniform, 
has acquired from use and practice a known and definite 
meaning, and that the words superadded in writing are en- 
titled, if there should be any reasonable doubt upon the sense 
and meaning of the whole, to have a greater effect attributed 
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to them than to the printed words, inasmuch as the written 
____ words are the immediate language and terms selected by the 


Edwards and parties themselves for the expression of their meaning, and 


others 
Vv. 


St. Louis Per. 


Insurance Co: 


the printed words are a general formula, adapted equally to 
their case and that ofall other contracting parties, upon sim- 
ilar occasions and subjects.” 

In the case of Hannon and others v. cece, (3 Camp. 

N. P. R. 151,) where the assurance was on goods, “as might 
thereafter declared and valued,” it was held by Lord Ellen- 
borough, that the declaration of interest was not a condi- 
tion precedent, but that ifno declaration was made and com- 


municated to the underwriters before the loss, the policy . 


was then open, and the insured was allowed to prove his 
interest on the trial. 

The words “¢hereafter to be declared and valued,” may be 
regarded, then, to have acquired from this and other cases, 
a fixed judicial interpretation; and if the words used in this 
policy are equivalent expressions, a similar interpretation 
would be authorised. The language of the policy now before 
the court is, “Endorsements on the policy to be the evidence 
of property, at the risk of the company.” Can this lan- 
guage by fair construction, mean that the property and va- 
lue may be declared after the loss, in any mode agreeabie to 


the insured, and that the want of such declaration before ' 


loss, only converts the policy from a valued, into an open 
policy? The plain meaning of the stipulation is, that the 
declaration of property and of value must be made in a.spe- 
cific mode, to wit: by endorsements on the instrument 
containing the terms of the contract, and in that way only. 
Could that endorsement be made after the loss had happen- 
ed? Of course not: the risk would be determined. The 
whole object of the endorsement wouid be defeated by such 
a construction. 

The insertion of these written terms in the printed formu- 
las of the insurance company, it is rational to suppose, was 
made by design, and to effect certain purposes, and cannot 
be sepposed to have been a mere repetition of phrases sub- 
stantially to be found in all open polices. No doubt, the 
great inconvenience attending open policies, both to the in- 
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surers and insured, the liabilities to fraud on both sides, in- aha 
duced the insertion of this clause, for the mutual benefit of — 
both parties. It was, in effect, making the policy a valued Edwards and 
policy, to the amount endorsed. — 
The case of Warseley v. Wood and others, (6 Term R. St. Louis Pe. 
711,) appears to be more in point. In that case, the printed 
proposal referred to by the policy, declared, that the compa- 
ny would not be accountable for losses by fire, caused by 
civil commotion, &c. And also, that persons sustaining any 
loss by fire, “should procure a certificate under the hands of 
ministers and church wardens, and of some respectable 
householders of the parish, not concerned in the loss, im- 
porting that they were acquainted with the character and 
circumstances of the person insured, and knew or believed, 
that he, by misfortune, and without any kind of fraud or 
evil practice, had sustained by such fire the loss and damage 
therein mentioned.” The declaration stated a loss to the 
amount of £700; and that the plaintiff had procured and 
delivered to the company a certificate under the hands of 
four respectable householders of the parish, and had applied 
to the church wardens to sign the certificate, but that they, 
without any reasonable or probable cause, wrongfully and 
unjustly refused to sign it. The plaintiffs had judgment in 
the court of common pleas, (2 Hen. Black. 504,) but this 
judgment was reversed by the court of King’s Bench, who 
unanimously held, that the procuring the certificate of the 
church wardens was a condition precedent to the right of 
the assured to recover ; and that it was immaterial that the 
minister wrongfully refused to sign the certificate. 
This case, it seems to me, is not distinguishable from the Action of as. 
present. If there was any hardship or inconvenience in S¥mPsit on a 


policy of insu- 


making the endorsements on the policy previous to the loss, age = ipula- 
le “ 
it is the fault of the parties. They had the power to make ia. ect 


their own terms. They have done so in language not easy sea as ag 


to be misunderstood, and courts of law te no power to ces of pro- 


relieve the losing party from inconveniences or hardships Pej'¥;,4) 0° 


attending his own contract. company un- 
der the same.” 
Judgment affirmed. Held: That 


; _ the insured 
could only recover where the endorsement on the policy was made previous to the loss. 
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SUPREME COURT OF MISSOURI. 


Ditton v. Cnovuteav. 


The admissions, of a parity to the record, are admissible, though he has 
parted with all his interest in the suit. And his ceasing to be a party 
to the record, by death, before the admissions are offered in evidence, 
will not exclude them. Scott, Judge, dissenting. 


Appeal from the St. Louis Circuit Court. 
Gamptie for Appellant. 


Sratping & Trrrany for Appellee. 
Opinion of the Court delivered by Tompkins, Judge. 


On the 17th day of May, 1838, John P. Reilly and Henry 
Chouteau instituted a suit against Dillon, in the circuit court 
of St. Louis county, On the 9th day of January, 1849, the 
death of Reilly was suggested on the record, and afterwards 
at the same term, Chouteau obtained a judgment against 
Dillon, to reverse which, Dillon prosecutes this appeal. This 
state of facts appears on the record. iieilly and Chouteau 
had been partners in trade, and while that partnership con- 
tinued Dil.on had purchased goods and received money from 
them; and for the amount of such goods and money this 
suit was brought. Dillon and Reilly had previously been 
partners, and on the 25th day of June, 1S36, that partner- 
ship being dissolved, Reilly, as principal, and Chouteau, as * 
his security, made and delivered to Dillon a bond, reciting 
that, whereas said Dillon and Reilly had that day executed 
an article of dissolution of partnership, wherein said Reilly 
had covenanted that he would give bond and security to 
said Dillon, to save him harmless from the liabilities and de- 
mands against the said firm of Dillon and Reilly; therefore, 
for the purpose of complying with the said covenant, they, 
as principal and security as aforesaid, covenanted with Dil- 
lon that Reilly should pay all demands against, and liabilities 
for such firm, &c. 

On the same day that Dillon and Reilly dissolved partner- 
nership, Chouteau and Reilly became partners ; and on the 
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27th day of May, 1837, they dissolved that partnership,and ~~ 

Reilly transferred to Chouteau all the debts, effects, and pro- ities 

perty of the firm of Reilly and Chouteau. » Dillon 
Reilly afterwards gave Dillon the following certificate: gy, outean. 

“October 13th, 1837. I state thatthe merchandise andcash 

charged to the account of Patrick M. Dillon, on the books 

of Reilly and Chouteau, were furnished to said Dillon, sub- 

ject to the settiement of the affairs of the copartnership for- 

merly existing betwixt said Dillon and myself, under the 

firm of Reilly and Dillon. If on such settlement it should 

appear that I am not indebted to him as a partner of Reilly 








and Dillon, then he will owe the amount of his said account . 


to Reilly and Chouteau.” This was the understanding of all 
parties in relation to the said accounts, and was that upon 
which it was created, and is the better understood from the 
fact that Mr. Chouteau came into the establishment in the 
place of Mr. Dillon, who retired from the business. 

Chouteau, as above stated, commenced his suit against 
Dillon in the name of Reilly and Chouteau, in the month of 
May, 1558, after the date of the above certificate : and the 
certificate was dated after the dissclution of the partnership 
of Reilly and Chouteau. Dillon offered the certificate in 
evidence, and the court excluded it, and Dillon excepted to The admis- 
the decision of the court. Was the certificate properly ex- ir he ge 
cluded? In 2Starkie, p. 22, it is stated that the admission cord are ad- 

: ; missible, tho 

of aparty on the record is always evidence, although he be he has parted 
but trustee for another, and although it appear from the ad- with allhisin 
mission itself thathe is such. ‘To the same*purpose see also suit ; and_his 
Boerman vy. Radenius, 7th Term Rep. 633. It may be added, (vary . 
that it was in Chouteau a voluntary act to purchase the in- -— i 
terest of Reilly in the partnership goods, and it does not Geeduieions 
therefore seem to be at all unjust that the admissions of Reil- oe 
ly should be read in evidence against him. He had moreo- not exclude 
ver became security for Reilly that Dillon should lose no- aia 
thing by his neglect to settle the affairs of Reilly and Dillon: 
and from the evidence detailed in the record, it would seem 
not improbable that if the firm of Reilly and Dillon was not 
indebted to Dillon, Chouteau had in his power the means 


to prove it. Reilly is, moreover, in the situation of a wit- 
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MaY TERM, ness who by his testimony makes himself liable to the unsuc- 


Dillon 
e 


cessful party, and his interest may be regarded as balanced 
betwixt the plaintiff and the defendant. Because the certifi- 


Chouteau, C2te of Reilly offered in evidence by Dillon was rejected, the 
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judgment of the circuit court ought, in my opinion, to be 
reversed, and judge Napton concurring, it is reversed. 


Opinion of Napton, Judge. 


The doctrine of Lord Kenyon, in Boerman v. Radenius, 
has not been shaken by. the authority of Frere v. Evertson ; 
the latter case is unsupported by authority. The court of 
New York declare the case clearly distinguishable from that 
of Boerman v. Radenius, but do not specify any particulars 
by which to distinguish it. In Boerman v. Radenius it was 
held to be an incontrovertible rule, that the admissions of a 
plaintiff on the record are admissible evidence. So in Craib 
and wife v. D’Aeth, (cited 7 T. R. p. 670,) in an action by 
the obligee of a bond, Lord Loughborough admitted in evi- 
dence an affidavit of the obligee, who was plaintiff on the 
record, sworn by him after he had assigned the bond, in 
which the facts were recited on which the defendant relied. 

But the rule in Boerman v. Radenius is a rules¢ricti juris, 
and courts would not be disposed to extend its operation. 
In the case now under consideration, Reilly was not a party 
to the record when his admissions were offered to be read; 
but the event which takes him off the record, takes him from 
existence: and by the intervention of another principle, 
still makes his admissions the best evidence which could be 
obtained. The only reason why Reilly’s admissions were 
evidence was that he was a party to the record, and could 
not therefore be examined : his ceasing to be a party to the 
record, unless it enables the defendant to get his testimony, 
should not place the defendant in a worse condition than he 
was before. I therefore concur with judge Tompkins in re- 
versing the judgment. 

e 


Scott, Judge, dissenting. 


I do not concur in the opinion given. It appears that be- 
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fore the admission contained in the certificate given by 
Reilly was made, he had transferred all his interest in the 
chose in action on which suit was brought, to Chouteau. It 
isa clear principle, that after a party has conveyed away his 
interest in property, declarations made by him subsequent 
to the sale, are not admissible in evidence to affect the rights 
of his vendee. Frere v. Evertson, 20 J. R. Courts of law 
take notice of the person who is really interested in a 
chose in action, and the beneficial interest vested in the 
assignee are so far regarded that it is allowed to set off a 
debt due from the assignee in the same manner as if action 
had been brought in his name. I do not hold that the case of 
Boerman v. Radenius, 7th Term R. is applicable. That case 
asserts the principle that the admissions of a party to the 
record, although he is a mere nominal party, are in every 
instance evidence against him, and those who use his name 
in sueing. The certificate of Reilly offered in evidence was 
made before he was a party to the suit, and he was no lon- 
ger a party when it was offered. He had died, and the suit 
as to nim had abated, before the trial. The costs as to him 
died withhim. 12 J. R.,500. He then had no interest in 
the record. The principle above stated intervened, and pre- 
vented his declarations affecting the interests of his assignee 
from being given in evidence. 


Kine, adm’r. of Kine, et al. v. Woop. 


A proposition in writing, accepted by the other party, to sell “all that piece 
of property known as the Union Hotel Property,” held not to be a suf- 
ficient description of the property to take the case out of the operation 
of the statute of frauds, it being uncertain what property was compre- 
hended in the words “Union Hotel Property,” without resorting to- 
parol testimony. 


Appeal from St. Louis Circuit Court. 
Geyer, Sxinxers, & Kina, for Appellant. 


Spapine for Appellee. 
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v. 
Wood. 





SUPREME COURT OF MISSOURI, 


Opinion of the Court, delivered by Tompkins, Judge. 


William B. King, in his life time, filed his bill in the cir- 
cuit court of St. Louis county, sitting as a court of chancery, 
praying that James Wood be decreed to perform a contract, 
which the complainant alleged had been entered into by 
Wood with said complainant. After the filing of the bill 
the complainant died, and the suit proceeded in the name of 
William W. King and others, heirs and legal representatives 
of the complainant. The circuit court dismissed the bill, 
and to reverse its decree this appeal is prosecuted. 

It is stated in the bill that James Wood, of Pittsburg, in 
Pennsylvania, being siezed in fee of a certain real estate in 
the city and county of St. Louis, “called the Union Hotel 
Property, consisting of two lots or parcels of ground, with 
buildings or improvements thereon, one of which lots con- 
tains sixty-nine feet on Main street, in said city, by one hun- 
dred and fifty feet in depth, more or less, bounded east by 
Main street; south, by Prune street; West, by an alley 
twenty feet wide, which separates the same from the lot 
next described ; north, by a line parallel to said Prune street, 
and distant therefrom sixty-nine feet; on which lot there 
are large brick buildings, now occupied as the Union Hotel. 
The other ot fronting fifty feet on Second street, and run- 
ning eastwardly one hundred and fifty feet, by that width, 
more or less, bounded east by the above mentioned alley ; 
south, by Prune street; west, by Second street; north, by 
a line parallel to Prune street, and distant therefrom fifty 
feet ; the said two lots being the same property conveyed 
by Scott and Rule to the said Wood in the year 1831, And 
that said Wood being desirous to sell the said lots and pre- 
mises, in the month of November, in the year 1535, enter- 
ed into a correspondence and negotiatién with the com- 
plainant touching the absolute sale and conveyance of said 
property to said complainant ; and that on the third day of 
December, in that year, said Wood proposed in writing, 
signed by himself, to sell to the complainant the above des- 
cribed lots and premises, or all that piece of property known 
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by the name and description of the Union Hotel, for thirty 
thousand dollars ; of which five thousand dollars was to be 


paid on the first day of April then next, at which time said King, Adm’. 


Wood was to make the conveyance ; ; and the remaining 
twenty-five thousand in six annual instalments, &c. And 
the complainant was required to inform Wood before the 
first day of February then next, whether he would accede 
to the said proposition. But the complainant did give 
Wood notice accordingly of his acceptance of the proposi- 
tion, and therefore it was agreed betwixt the complainant 
and Wood, that Wood should convey said property on the 
terms above mentioned; and that Wood should be in the 
eitv of St. Louis on the first day of April then next, at 
which time each party should perform his part of the con- 
tract.” 

The statement of the case is concluded by averring the 
complainant’s readiness and offer to perform his part of the 
contract, and the neglect of Wood to perform his part- 
The complainant makes a letter from Wood to him an exhi- 
bit in the cause, and a part of his bill of complaint: 

The letter is in the words following: 


‘“Pirrspurea, Dec. 3d, 1835. 
Mr. Wm. B. King, 

Sir: In reply to your proposition to rent part of my 
property in St. Louis, | have to inform vou that I wiil agree 
to rent the premises at present occupied by Farish, and 
known as the Union Hotel, together with the brick ware- 
house occupied by Varin & Reel, for the term of five years, 
commencing on the first day of April next, (provided Far- 
ish, the present occupant of the premises, can be ejected 
in time to give you possession,) for which I will require you 
to pay the yearly rent of $1800, to be paid quarterly, and 
for the punctual payment of said rent, I will. hold all the 
furniture and personal property on the premises bound as 
security for the same. I will agree to appropriate one thou- 
sand dollars of the first year’s rent for the purpose of con- 
verting the brick warehouse into a dining room, and for 
such other repairs as may be necessary and property. In 
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reply to your proposition to purchase, I have to state that I 
will sell all that piece of property known as the Union Ho- 


King, Adm’r. tel property, for thirty thousand dollars ; five thousand dol- 


v. 
Wood. 





lars of which to be paid on the first day of next April, at 
which time I will make the conveyance, and the remaining 
twenty-five thousand dollars to be paid in six equal annual 
payments, with interest from the date, at the rate of six per 
cent. per year; the payment to be secured by bond and 
mortgage on the property. You will advise me before the 
first day of next February, whether you will accept either 
of the above propositions, as I will not consider myself 
bound by either, unless you give your decision before that 
time, &c.” ; 

Wood, the defendant, answered, admitting the letter to be 
written by him; and that in December, 1835, a person call- 
ing himself the son of William B. King, the complainant, 
came to him at Pittsburg, and proposed to hire or buy the 
Union Hotel property in St. Louis, which the defendant 
owned, and which was occupied by said Farish as tenant : 
that said person represented to the defendant that his father, 
or that his father and himself, using the personal pronoun 
“we,” kept a hotel in the city of St. Louis ; that for that rea- 
son they would like to buy said property, if they could, and 
the defendant would give them time enough, and such terms 
as they could comply with: and that he replied that he did 
not wish to sell; that he had not been in St. Louis for a 
year, and did not know the value of property, nor whether 
it had risen. The said son of the complainant then said to 
him, that vacant lots in St. Louis had risen, but that impro- 
vea property had not risen in St. Louis ; that he could buy 
the Missouri Hotel property, lying on the said square, tor 
$16,000, and that, relying on that representation, he had 
written the letter mentioned in the bill of complaint. He 
says that the Union Hotel property means the lot first in 
the bill mentioned, and not the secondly therein mentioned, 
never having been a part .of the premises. leased with the 
said hotel, except a privy, on the east end thereof, andalways 
leased to other persons, and for other purposes than for the 
use of the hotel, to wit, for warehouses. He states that in 
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March, 1836, he came to St. Louis, and found property had a 
risen at the time the conversation was had by him with the 
son of the complainant, and that he had been induced by King, Adm’r. 
the representation of said son of the complainant to offer Wood. 
said property ata reduced price. He admits that while he 

was at St. Louis the complainant requested him to convey 

the property to him, and that he declined doing so for the 

reasons above given. He insists that there is no sufficient 
memorandum, or note in writing, of said agreement set out 

in the bill of complaint. He denies that he ever made any 

promise in writing to convey said property, save that made 

in said letter, and insists that the proposal made in said letter 

was not accepted, but on the contrary, new terms were pro- 

posed by the complainant, besides those contained in the de- 

fendant’s letter, to wit, that the property sold should be both 

of the lots mentioned in the bill of complaint, whereas said 

letter included only one of them, and the said complainant’s 
acceptance of the proposals was only on condition that both 

of the said lots was to be conveyed, and the complainant 

had so instructed his son, and required him not to accept | 
the proposals as set forth in the said letter of the defendant, | 
but to require said second lot to be included in the bargain, | 
otherwise to refuse to accede to the proposals. Ie also in- 

sists that the said bargain, set forth in the bill of complaint, 

was never completed and concluded in such a manner as to 

be binding on the parties, or either of them, but on the con- | 
trary that all the assurances made by the defendant, whe- 
ther by letter or oral, were considered by the complainant 
not as the conclusion of a bargain, but as the terms proposed 
of a pending treaty, and that in fact they were such only. 

The complainants gave in evidence the deposition of 
Villiam W. King, now become one of the complainants by 
the death of his father, the original complainant. 

This deposition, taken before the deponent became a party 
to the record, is as follows : 

That about the 18th November, 1835, he left St. Louis 
for Pittsburg, and arrived there about the Ist day of De- 
cember, his only business being to see Mr. Wood, the de- 
fendant, about renting or purchasing the Union Hetel pro- 
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perty. He saw Wood the same day he arrived, and told 
him his business, and also told him to think of the matter, 


King, Adm’r. and to call on the deponent that evening at the Exchange 


v. 
Wood. 


Hotel. Wood came at the appointed time, and after some 
conversation stated his terms to the deponent, who was 
agent to William B. King, the complainant. The terms 
were, that he would rent the house as used by Farish, as 
well as the warehouse now occupied by Garvey, to be used 
as a dining room; in short, the whole house, except the two 
stores on Main street, and the lot rented by Varin & Reel, 
for the rent of eighteen hundred dollars, and allow one thou- 
sand dollars of the first year’s rent to be applied to the re- 
pairing of the house generally ; or that he would sell to the 
deponent’s father the Union Hotel property, minutely des- 
cribing the same, as the deponent did not then know the ex- 
act situation of the whole property, supposing it ran the 
same width back to Church, or Second, street, as it was on 
Main street. This impression Wood corrected, drawing on 
paper the form of the lots, and stating the number of feet 
contained in each front ; that on Main street being about 
seventy feet, that on Church street about forty-three feet. 
This property he said he had bought from Scott and Rule. 
He complained that it had brought him but a poor interest, 
the rents having been badly paid on the part of the hotel, 
and that he would rather have the hotel shut up. 

He stated that Mr. Page, his agent, had rented to Varin 
and Reel the lot on Church street for a small sum of money, 
and therefore he would take for the Union Hotel property, 
as there described, the sum of thirty thousand dollars ; five 
thousand dollars down, and the rest in six annual instalments, 
bearing interest at six per cent., and a mortgage on the pre- 
mises to secure the latter payments and interest. The de- 
ponent then, as agent for his father, drew up an article to be 
signed by Wood and the deponent; Wood did not sign it, 


on the ground of its interfering with the lease of the lot on 


Church street to Varin and Reel, and the statement had no 
clause making the sale subject to the said lease. Wood 
then said he would bring the defendant a written proposi- 
tion for his father’s inspection, and allow him sufficient time 
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to give an answer; which he did on the third of December, ™4¥ TERM. 
saying, in case the deponent’s father agreed with either pro- _ 
position, he, Wood, would comply.. Deponent then “ deft King, Adm’r. 
for Weeling,” from whence he wrote his father two letters 
containing an exact copy of Wood’s contract, and a plat of 
the property, as he obtained it from Wood; which plat 
agrees very nearly with the exact situation of the property. 
Deponent returned about the first of January, when he 
received two letters from his father, directing him, in case 
it was fully understood to embrace the whole property from 
Main to Church street, or to that effect, and that it was 
Wood’s intention to convey the same as thus described, to 
notify Wood of the acceptance of his proposition, and that 
he would take the property. This being expressly undere 
stood by deponent from Wood’s own description and draw- 
ing of the same on paper. 

The deponent then goes on to state, that he communica- 
ted his father’s acceptance of the proposition to Wood. His 
own words are: Deponent then told him he had received by 
letter positive instructions to close the contract, according to 
the propositions contained in his letter to the deponent’s fa- | 
ther under date of the 3d of December, 1836, to which he 
agreed, and said it was all right, and that he would make the | 
conveyance accordingly. Wood refused to enter into any | 
further written agreement, saying that he was sufficiently 
bound, more so than the deponent’s father, who might or : 
might not take the property; and that if the sum of five 

thousand dollars were paid*to him before the first day of : 
| 





Vv. 
Wood. 


April next, (before which time he would be in St. Louis,) he 
would execute the conveyance; and would execute such a 
conveyance as he had received from Scott and Rule. The 
deponent denied that he had ever made any false represen- 
tations to Wood about the value of the property. 

Two letters written bv the complainant to the witness on 
the subject, are as follows : 

“I this day wrote to James Wood to know of him if he 
intended to let the narrow slip running from Union Hotel 
to Church street; on said strip Varin & Reel have a frame | 
warehouse, as in the copy of his letter sent to me by you, 
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he only sells the Union Hotel ; says nothing about the other 
part; and if he will let the whole go, I will take it, other- 


King, Adm’r. wise I will have nothing to do with it, as it is out of order, 


v. 
Wood. 


and no ground to have a yard, even to put coal or wood in, 
and it will take five thousand dollars to put it in order, in 
place of one. I have requested Wood to write by return 
mail, sol may inform you what to do. You had better see 
him first. Examine his letter, and you will find I am right 
in his not selling the point running to Church street, what- 
ever your understanding may be; it is not in his letter, if 
you have sent mea true copy. Now, if he will convey all, 
you may give him notice that I will take it. The two pieces 
of ground are separated by analley. Farish does hold about 
twenty feet for the use of the hotel, on which is the back- 
house, but this only joins Reel’s warehouse, and belongs to 
that lot. This strip is one hundred and fifty by thirty odd 
feet, covered altogether by Varin & Reel’s warehouse, which 
is frame, and Wood speaks of a brick warehouse, which is 
the lower apartment of the wing of the front building, (say 
hotel,) &c.” 

The complainant’s second letter to the witness is as fol- 
lows: 

“December 19th, 1835. I wrote to Wood to know if he 
intended to include all the ground running from Main street 
to Church, as his letter does not say that he will sell all the 
property, but only says, that he will sell the Union Hotel pro- 
perty. This letter I wrote the day,before I received it. I went 
to the oflice and took out the letter written to Wood. Your 
last letter says, Wood agrees tosell all the groundand houses, 
from Main street to Church. Now if this is your under- 
standing, and Wood will convey all the ground he owns 
there from Main to Church street, you are authorised to no- 
tify him that I will take it; but if he will not include the 
strip from the alley to Church street, I wiil not take the 
other. I will not rent the other on any terms. One thou- 
sand will not do to put it in order, and the rent is too high, 
Ke. 

To this letter is subjoined a diagram of the lots, as sent 
by the witness to the complainant, and on the longest side 
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thereof are written these words: “If Wood will convey all “ TERM. 


this, I wil! take it. Make it secure by an agreement.” 
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Several witnesses, interrogated on the part of the com- King, Admr. 


plainant, state that thirty thousand dollars was, at the time 
the complainant sent his son to see Wood on the subject of 
the purchase, to wit, in November, 1835, a fair price for all 
the property which the complainant demands in his bill, and 
that property such as that, did not rise in value much till 
some time in the year 1836, and one of the witnesses says 
that property was at that time in rather a depressed state. 

Several witnesses on the part of the defendant testify 
that unimproved property rose very rapidly in value in the 
latter part of 1835; and Page says, that there was at that 
time a general rise in the value of property in the city. He 
says he thinks that the Union Hotel property, comprehend- 
ing the lot fronting on Main street, and running through to 
Church, or Second street, was then worth much more than 
thirty thousand dollars. This property partook of the gen- 
eral rise of property in 1835, but he did not think that the 
lot fronting on Main street partook so largely as some others 
in the neighborhood, ‘on account of there being a hotel on it.” 

The points made by the defendant, resisting the decree of 
the circuit court are: 

Ist. That false representations were made by William W. 
King, the agent of the complainant, that caused him to sign 
the letter which he wrote to the complainant, and that con- 
sequently inadequacy of price resulted from the proposal to 
take $30,000 for the property. 

The second point, as alleged in the answer, is that there 
was no sufficient note in writing, of the said agreement, 
charged in the bill of complaint, so as to take the case out of 
the statute of frauds. 

The third point there made is, that the terms cf the de- 
fendant, as stated in his letter, never were accepted by the 
complainant, King, and that the whole matter was nothing 
more than a negotiation, which was never closed. 

These points are copied from the Brief the plaintiff in 
error, and as they appear to me to comprehend every thing 
material in the cause, I shall review them. 

37 
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The third point appears to me to be plainly in favor of the 
complainant. Two witnesses, to wit, William R. King and 


King, Adm’r. Madison Miller, testify positively that they did in due time 


inform Wood, the defendant and appellee, that the complain- 
ant accepted his proposition for the sale of the Union Hotel 
property; while John AicKee, a witness of the defendant, 
states that in December, 1835, ‘ sail ane St. Louis, 
going'to Pittsburg, and that while he was at St. Louis, Ning, 
the complainant, proposed to him either to join in the pur- 
chase of the property, or to purchase it himself, and rent it 
to the complainant. The witness stated that he refused to 
do either; and that some wecks after his arrival at Pittsburg, 
sometime early, he thinks, in February, he received from the 
complainant a letter, “Requesting hin to say to James 
Wood, the defendant, that he, King, would take the tavern 
house and lot in St. Louis, at the sum of 830,000, but that 
he would not make the first payment, to wit, five thousand 
dollars in cash, which, the witness understood from the com- 
plainant, the defendant r Eiennen hand, se andac her prop- 
ositions, not material io be here noticed. The statements of 
the witnesses of the wih i are notirreconcilable with 
those of McKee. Tle stated from recollection only the time 
at which he received this letter, early in February ; he did 
not have the letter in his possession, aud might not have 
been accurate in the recollection of the time; or this letter, 
even if written earlier than that to William W. Wing, might 
have been accidently delayed after it was mailed. 

On the first point made by the defendant as above stated, 
itis enough to say, that statements of the witnesses on each 
side about the value ef property when the younger King 
jeft St. Louis to go to Pittsburg to purchase this property, 
differ from each other so much, that the witness King, when 
he made propositions to Wood, as agent for the com- 
plainant, cught, in my opinion, to be acquitted of the charge 
of making false representations to deceive Wood, the de- 
fendant 

We are then branght to the second point. The letter 
written by Wood to the complainant, and signed by Wood, 
is a suificient note in writing to charge the defendant, and 
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make him liable to convey, underga decree of a court of MAY TEEM, 


equity, the Union Hotel property § ; this is not denied bythe 


defendant’s counsel, and I consider the matter so plain, that thie, hee. 


[ shall not refer to any of the authorities cited by the coun- 
sel for the appellants. 

But it still remains to be determined what is to be consi- 
dered as embraced in the phrase “Union Hetel property.” 
William W. King, a witness on the part of the complainant, 

aia ery positively (as it is above stated,) that Wood 
distinctly aie claved to him that he understood thereby all the 
prope ies demanded in the complainant’s bill of complaint, 
and furnished him a diagram of that property; and Wood, 
in his answer, denies that he included in the property men- 
tioned in his letter to King, the whole of the property de- 
manded in the bill of complaint, and says that the “Union 
Hotel property,” means the lot first in the bill mentioned, 
and not the lot secondly therein mentioned.” 

A witness cco en the part of the complainant, was 
asked if he was acquainted with the “Union Hotel proper- 


“ 


ty,” in St. Louis, heretofore belonging to James Wood, and 


if so, to state what it is, and whether he had any negotia- 
tions about purchasing the same, &c. This witness stated 
that in his negotia tions he included all the property of the 


Union Ilotel from Main street back to Church, or Second, but 


1 

i 
} 
' 
4 


failed to state what was understood to be the Union Lotel 


property. None of the witnesses testifedasto what was gen- 
erally understood to be included in the property cnlied the 
“Union ifetel property.” . 


It is contended by Mr. King, on the part, of the com- 


plainants, that Wood, in his letter to the complainant, fur- 
nishes strong evidence that by the term “Union ilotel pro- 
perty,” he meant‘the whole of the property extending from 
Main to Second street, as claimed in the complaina: it’s bill 
of complaint, and that this evidence thus furnished by Wood 
himself, connected with the testimony of William W. King, 
ought to prevail over the denial of Wood. contained in his 
answer. Wood's letter, he says, contained a proposition to 
renta part of the Union Hotel property, and also another 
proposition to sell the whole, and contends that Wood in- 


Wood. 
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tended to rent the par@east of the alley, and to sell all the 
property comprehended betwixt the two streets, as demand- 
ed in the bill. Theletter of Wood to the complainant shows 
on its face that it was written in answer to one of King’s on 
the same subject. In the beginning of the letter he says, 
“In reply to your proposition to rent part of my property 


in St. Louis, [ have to inform you that I will agree to rent 
2 








the premises at present occupied by Farish, and known as 
the Union Hotei, together with the brick warehouse occupied 
by Varin & Reel.” And then he makes a proposition to 
allow $1000 to defray the expenses of fitting that ware- 
house for a dining room. 

In the latter part of his letter Wood says, “In reply to 
your proposition to purchase, I have to state that I will agree 
to sell all that piece of property, known as the Union Hotel 
property, &c.” 

Wood, in this letter, evidently makes a distinction betwixt 
the terms “Union Hotel” and “Union Hotel property.” By 
the Union Hotel, he means the part cccupied by Farishonly, 
and therefore he proposes to annex to the hotel the part oc- 
cupied by Varin & Reel, as a warehouse, for a dining room. 
This brick warehouse appears from the evidence to bea 
wing of the building called the Union Hotel, and it is to be 
presumed that the complainant did not propose to rent that 
part. 

Woods, then, when he proposed to sell, consistently 
enough designates it thus : “1 wil! agree tosell all that piece 
of property known as the Union Iotel property,” &c. with- 
out going into a minute detail of it as he had done when he 
proposed to rent. In the proposition to rent, it was neces- 
sary to enter into detail, in order to let the complainant 
know that he offered to rent him a part not before occupied 
as part ofthe tavern. In the proposition to sell, he uses the 
general terms, all that piece of property, &c. It could not 
be presumed that the complainant would wish to purchase 
or the defendant to sell a part of the house. This seems to 
me to bea very reasonable construction of the letter of Wood 
to the complainant; and this also is the construction that 
must have been put on that letter by the complainant him- 
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self; for,in a letter written to William W. King, the wit- —— 
ness above mentioned, after the receipt of Wood’s letter, he 1842. 


a 


says, “examine his letter, and you will find I am right, in King, adm’r. 
not selling the part running to Church street, whatever your 
understanding may be, it is not in his letter, if you have sent 
mea true copy.” The complainant, it is evident, lived in 
St. Lovis and kept a public house, and must be supposed to 
know as well as any body what property was generally un- 
derstood to be comprehended in the term Union Hotel pro- 
perty; and if we could not from the context of the defend- > 

ant’s letter to him understand its meaning, yet still the com- 

plainant’s exposition ought to be taken in preference to that 

of any other person, as it is against the c.aim here set up. 

But in my opinion, Wood sufliciently shows on the face of 

his own letter that he offered to sell to the compiainant only <A propositioa 


so much of the property demanded as lay east of the alley . segue as 


and as the complainant, when it most interested him, under- ringer oe 
ose a 
stood that letter correctly, and when he was most apt to that piece of 


express that understanding candidly, did declare that he so i agg 
’ nown as the 


understood him, I feel still more assured that such was the Union Hotel 


3 * ; 5 See child pant Sade . property,?? 
meaning and intention of Wood as expressed in that letter. jo1q not'to be 


There was then, in my opinion, no note or memorandum 2 Sufficient 
‘ eae as : ‘ description of 
in writing made by Wood, on which the complainants can the property 
: ; : . to take the 
‘ 7 . ef <7 
have a decree against Wood to convey to them the property © oo ontof the 


in this bill demanded. operation of 
- 5 the statute of 
The complainants deny that they ever assented to pur- frauds,itbeing 


chase the property lying east of the alley on the terms set Uncertain 
: a eee ; : . what property 
forth in the bill of complaint, and this being all that Wood, was compre- 


, . ded in th 
as it seems to me, assznted by his letter to sell, the judg- ment Gana 


ment of the circuit court dismissing the bill must be Hotel proper- 
ty,” without 
affirmed. resorting to 
parol testimo- 
ny. 


v. 
Wood. 
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“ Maurin & Jameson, impleaded with Loox, v. Sarr. 





Manni In suit by assignee ofa note payable “without defaleation,” but not negotia- 
aupin & Ja- ble like an inland bill of exchange, for want of the words “negotiable 

meson, imp’d. ae - 4 i 
with Boon, and payable,” the payorcannot plead a set-off, though he may plead a 
v. total failure of consideration. 
Smith. 
Error to Franklin Circuit Court. 


Pox for Defer.dant. 
Opinion of the Court, delivered by Scott, Judge. 


William Smith, as assignee of James Norfolk, brought suit 
against Maupin, Jameson, &c., on the following promissory 
note: 

Six months after date we and each of us promise to pay 
James H. Norfolk, or order, $1286.10, without defalcation, 
for value received. 

Warten C. Mauri, 
Wu. JAMESON, 
Sypxev &. Boon, 

The note was assigned to Smith, the plaintiff. The de- 

fendants, amongst other things, set up as defence to the ac- 

* tion, a total failure of consideration, and a set-off due by the 
ok payee to one of the defendants before the assignment. De- 
murrers were entered to the pleas containing these several 

, defences, and the demurrers sustained. Judgment was ren- 

‘ dered against the defendants below. 

The note sued on could not be negotiated like an inland 
bill of exchange, within the meaning of the 6th section of 
the act concerning bonds and notes, for want of the words 
negotiable and payable. (See 6 Mo. R., Austin and Haines 
v. Blue.) 

‘ According, however, to the case of Waddle v. Collins, 4 
In suit by es- Mo. R., 452, the note described in the petition is within the 
named fourth section of the act above mentioned, it being payable 
faleation,” ~ without defalcation, consequently the makers are not allow- 


u . . 
not negotia- €d any set-off against the assignor. 


~ ab _ But the third section of the same act declares that the de- 
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fenee of the maker shall not be changed by the assignment, may TERM. 
Ae 
but he may make the same defence against the note in the : 
hands of the assignee, that he mighthave made against the as- Maupin & Ja- 
ay) t meson, imp’d. 
ant — 


sjoanor ey] TENCE OL « t QHur 20ONS1 re 1 WwW : ) 
signor. ‘The defence ofa total failure of con ideration or W witk Boas, 


of consideration, setup by the maker wasallowable under this ___v. 

: Ste i : aoe ea Smith. 
section, and the court erred in sustaining a demurrer to the 
plea in which such defenve was contained. exchange, for 


a : e want of the 
There was no errer in the court ia refusing to quash the words “nego- 
writ on account of the variance between it and the declara- ter sthe bas. 
m ? P X Y avd e, ) y= 
tion, and in permitting an amendment. Jones v. Cox, 7 Mo. or cannot 
plead aset-off, 
though he 
may pleada 
total failure of 
consideration. 


1.174. Judgement reversed. 


Agxryson, Plaintiff, v. Lanz, Defendant. 


A writ of error will net lic on a judgment of non-suit; but the party must 
move to set aside the non-suit, and preserve the evidence and proceed- 


ings in the cause in a bill of exceptiens. 
Error to the St. Louis Court of Common Pleas. 
Lawtzss for Plaintiff. 


GevyER for Defendant. 


Opinion of the Court, delivered by Tompkins, Judge. 


Atkinson instituted his suit in the court of common pleas 
against Lane. After the jury was empannelled and sworn, 
the plaintiff declared that he would not further prosecute 
his suit, but suffer it to be dismissed at his cost. 

This not-suit was taken on the llth day of Jane, 1841, 
and on the 14th day of June the plaintiff comes into court 
and files his bill of exceptions to the decision of the court 
in excluding from the jury certain testimony offered by him. 
The record shows no motion and reasons for setting aside 
the non-suit, nor any consent of the defendant to the filing ' 
a bill of exceptions after the decision of the court. The mo- 





Ay 
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MAY TERM. {jon tcset aside the non-suit, if any, ought to have appeared 
* on the bill of exceptions, so ought the reasons. 
Aiidesen Our statute allows the person who thinks himself injured 
= by the decision of the court, to except to its opinion, and 
write his exception, but requires it to be done during the 
a. progress of the cause. Sec. 20 of tne 4th article of the 


on ajudgment act concerning Practice at Law, p. 46-4 of the Digest; see 
eee also the case of Consaul, et al. v. Siddell, p. 253 of 7th vol. 
must move to Mo, Rep. 

set aside the ‘ 

non-suit, and If it were allowable to presume the assent of the other 
ot romtel eo party to filing the bill of exceptions after the day on which 
proceedings in the plaintiff abandoned his case, the failure to move to set 
the case in a. .- “ay . ee : 

bill of excep- 2Side the non-suit is a fatal objection to the prosecution of 


tious. the writ of error. The cause will be dismissed. 





McNair, Appellant, v. Dongs, surviving administrator of 
Doner, dec., Appellee. 


1. The act of the General Assembly of the territory of Missouri of Janu- 
ary 20, 1816. (1 Territorial Laws, p. 441,) providing that “ail letters of 
administration, heretofore granted, &c., shall be recorded, &c., and that 
the same shall not be admitted in evidence, unless so recorded, was in- 
tended merely to furnish a rule of evidence, and the repeal cf that law 
was arepeal of the rule. The act of January 12, 1822, (1 T. L., p. 
922, sec. 13,) as well as the subsequent laws on the subject of adminis- 
tration, were not intended to have a retrospective operation. 

2. Possession of letters of administration by the person to whom they pur- 
port to be granted, is at least prina facie evidence of delivery. 

3. The right of an administrator to sue is not barred by the statute of limi- 
tations. 

° 4. The 5th sec. of the act of Dec. 22, 1824, concerning “marriage con- 
tracts” (R. S. 1825, p. 526,) was not intended to embrace marriage con- 
tracts made before the change of government, i. e. 10th March, 1804. 


Appeal from St. Louis Circuit Court. 


Geyer for Appellant. | 


Spatpine & Risque for Appellee. 
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Opinion of the Court, delivered by Napton, Judge. 


Henry Dodge, surviving administrator of Israel Dodge, 
deceased, brought an action of detinue against Margaret 
S. McNair, to recover the possession of three slaves, named 
in the declaration. The defendant pleaded, first, non de- 
tinet ; seco.id, limitation of five years; third, ne unques ad- 
ministrator; and fourth, that the plaintiff was not Jawfully 
possessed of said slaves, or either, as alleged in declaration. 
The fourth p'ea was demurred to, and the demurrer sus- 
tained; issues were taken upon the other pleas, and were all 
found for plaintiff, and judgment rendered accordingly. 

On the trial, the plaintiff gave in evidence letters of ad- 
ministration, granted the 26th September, 1806, by John 
Bte. Valle, judge of probate for the district of Ste. Gene- 
vieve. These letters purported to issue to Harry Dodge and 
George Bullitt, and to be under the seal of the probate court 
of said district, though only a scrawl, with the word seal 
written within it, was annexed. A deposition of said Valle 
accompanied the letters, stating that the letters were issued 
by him as judge of probate ; that Harry Dodge is the same 
Henry Dodge who is now governor of Wisconsin; that 
George Bullitt is dead ; and that the seal attached to the let- 
ters was his private seal, no seal of office having been pro- 
vided. 

The plaintiff then gave in evidence a marriage contract 
between Israel Dodge and Catharine Camp, widow of Jean 
Bte. Guion, acknowledged before Ch. D. Delassus, the lieut. 
governor of Upper Louisiana, on the 17th January, 1804 ; 
and proved by John Ruland, the recorder of St. Louis coun- 
ty; that the paper was among the Spanish archives deposited 
in his office; that it was indexed as such by his predecessor 
in said office, and had been among said archives ever since 
he, the witness, had been recorder, until it was brought into 
court upon the trial. Endorsed on the back of said paper 
is a certificate of said recorder, that the same was filea for 
record on the 5th September, 1837, By the provisions of 
this contract, the slave Violette, the mother of the slaves 








McNair 
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MAYTERM. sued for, was given to the wife during her life, and if she 
ist2. é' - # 
™ __ died without children, to revert to the husband, Israel Dodge, 
MeNair — and his heirs. 
Hades. It was further proved, that the marriage was afterwards 
5 consummated; that said Israel Dodge and his wife resided at 
Ste. Genevieve, in the district of Ste. Genevieve, until the 
death of said Dodge in 1806: that no child was born of said 
marriage, but that Dodge had several children by a former 
marriage, among whom was Henry Dodge, the plaintiil. 

It was proved that Mrs. Dodge claimed the negro woman, 
Violette, after the death of her husband, and continued in 
possession of her and her children for several years, until, 
in the year 1830, she sold and delivered the slaves to the 
plaintii?ia error. There apjiears to be no dispute about the 
bona fide character of the sale, and that it was made for a 
valuable consideration; it is therefore unnecessary to set out 
the testimony offered on that point. 

The judgment of the circuit court'is sought to be revers- 
ed, because of the admission of illegal testimony; and be- 
cause, admitting the facts to be as found, the law arising on 
them is for the plaintiff in error. 

The actofthe The act of Oct. 1, 1S04, was in force in the territory, 
see apie when these letters were granted. That act provided for the 
ritory of Mis- appointment of a judge of probate in each district, whose 
ary 20, ‘1816, duty it was to take proof of last wills and testaments, and 

a as to crant letters testamentary, and letters of administration. 
providing that The 4th section provided, that the judge should record last 
“all letters of —o+y7, " pa ia) Oem - F 
adminisira. Wills and testaments, and make eniries of the granting of 
fore’ ker letters testamentary and letters of administration; but no 
&e. shall be provision is made for recording letters of administration or 
9 Pgs letters testamentary, noris any particular form prescribed, in 
SS which such letters were to be issued. See Hempstead’s Di- 
evidence, un- gest, p. 125. The act of January 20, 1816, provided, that 
sienna letters of administration and letters testamentary, here- 
ed merely to tofore granted in pursuance of any law in force in the terri- 
eee tory, shall be recorded in the clerk’s office of the circuit 


and the repeal court of such county,” and the clerks are directed to certify 
of that law 


was arepeal on said letters that the same have been recorded according 


geile Al tolaw. It was further provided by this act, that no letters 
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of administration, made before its passage, should be admit- mR. 
ted in evidence in any court of law or equity, unless they _ : 


oo 





were recorded in the manner directed by that act. The MeNair 

F = . Vv. 
13th section of the act of 1822 merely provides that all let- Dodge. 
ters testamentary aad of adininistration, before they are de- 
: 1 . M4 4 . we 9) 4 
livered to the executor or administrator, shall be recorded, oo Tr. 


eee ; Are . p. 922, sets 
and the clerk shall certify on the letters, that they have been 13,5 as well as 
j : ; _. .. thesubsequent 
so recorded. It further declares that letters, unless $0 TO tvs on the 
corded and certified. shali not be received in evidence. This subject of ad- 
os : mninistr ition, 
provision is substantially the same with that which was were not in- 
tended to have 
arctrospective 


sion of 1835. operation. 


i: 


adopted in the revision of 1825, and in the subsequent revi- 


The act of 1S16is the only one containing any retrospect- 
ive provision, and the section containing that provision was 
not re-enacted in the act of 18.2, nor in any subsequent 
law. The act of IS16 is not now in force. That act was 
not intended to extinguish any ri¢it which had accrued un- 


der the act of 180-£, but merely to vf rnish a rule of evidence. 
The repeal of that law is therefore a repeal of the rule, and 
there is nothing in the present administration law which ap- 


pears to be designed to operate on proceedings had under 
former laws, with a view to affect their admissibility in evi- 
dence. The act of I1S22, as wellat the subsequent laws on 
the subject of administration, are mer ely directory of the 
forms to be observed under them, and they must be constru- 
ed like ether — - tointend a retrospective operation. 


The letters of administration granted by John Bte. Vaile, 


in 1806, must rie i regulated by the act of 1804, which 
was in force when these letters issued. It has been seen 
that the law of 1$04 did not require the letters to be in any 
particular form, nor did it require them to be under seal, or 
to be recorded ; nor was there any thing in the unwritten 
law then in force in the territory, which required such let- 
ters to be under seal. 
Possession of 
It has been objected by counsel, that there is no proof ofletters of ad- 
; ministration 
any delivery of these letters to Dodge, the administrators. the person 
but the court are of opinion, that his possession of these to whom they 


urport to be 
letters is at least prima facie evidence of that fact, and no ae rege is at 
least prima fa- 
cie evidence of 
delivery. 


~ 


ge? 
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~ S43.” proof being offered to rebut that presumption, it must be 
~__ held soinidasive, 
McNair I am not aware of any statute of limitation which bars 
Doar. the right of action by an administrator, or renders null his 
The right of letters. In this case it is clear there could have been no 
an administra- final settlement of all the estate and interest of Israel Dodge 
for to sue js until after the death of his widow, when certain reversion- 
a ofary interests for the first time became available to his ad- 
ministrator. 
The admissibility of the marriage contract in evidence, is 
a point that was not much insisted on in the argument. This 
contract was what has been termed by the supreme court of 
the United States an authentic act; it is a solemn agree- 
ment entered into by the parties, before the lieu. governor of 
the province, in the presence of the relatives and friends of 
both parties, by all of whom, together with the public offi- 
cer, itis attested. Jam satisfied, without reference to our 
actof assembly of February !, 1839, concerning evidence ; 
some of the provisions of which may provide for this case, 
that upon general principles, such an instrument must be ad- 
missib.e in evidence, whenever accompanied with satisfac- 
tory proof of its genuine character. The certificate of the 
recorder, that it has been duly recorded in his office, is prima 
facie proof that the original produced, with such certificate 
endorsed, came from the archives of the Spanish govern- 
ment, because the recorder is only authorised to record such 
documents as are found in the archives, and to give out the 
original to any party interested. But in this case we have 
the additional testimony of the recorder, that the paper of- 
fered in evidence was found in the Spanish archives, and so 
marked and filed by his predecessor in office, and that the 
same had never left the archives until it was brought into 
court on the trial. 
A more serious question is raised upon the effect of this 
document in relation to notice. The act of December 22, 
1824, declares, “that all marriage contracts heretofore en- 
tered into, may be recorded in the like manner as such con- 
tracts hereafter entered into, and from the time of record. 
ing the same, shall (as to all property affected thereby, with: 
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in the county in which it is recorded) impart full and perfect MAY TERM. 
notice to all persons, of the contents theresf; and no such — 
marriage contract, which shall not be recorded within six McNair 
months after the taking effect of this act, shall be valid or 
binding, or in anywise affect any property, real or personals 
(except between the parties thereto, and such as have ac- 
tual notice thereof,) until the same shall be deposited with 
the recorder of the county, wherein such property is situa- 
ted, for record.” If this provision was intended to embrace 
marriage contracts made before the change of government, 
it is clear that the plaintiff below was not entitled to reco- 
ver, without the proof of actual notice. But 1am led to the 
belief that this was not the design of the act, for several 
reasons. 

In the first place, the marriage contract before the 10th TheSth see. 
March, 1804, was a solemn public act, attended with all the Slag 4 2 1824, 
forms prescribed by the laws and usages of Spain, and im- concerning 
parted notice to allthe world. It is not very one that the acts 
legislature of this State would impair, or anywise alter or sg = — 
modify the rights which have accrued under such a contract. tended to em- 
Whether the legislature had any power to pass a law of this — 


; are contracts 
character, however, is a question upon which I mean to in- made before 


: -_ . i the change of 
timate no opinion of my own, much less of the court; but government, 
it is sufficient that such a question would arise. The pro- eo _ 
bability of raising a question of this kind presents a strong 
ground for be Jlieving that if the legislature in passing the 
act of 1824, had in view marriage contracts entered into 
under the former government, they would have embraced 
such contracts in express terms. But the language of the 
act may be entirely operative, without affecting these con- 
tracts under the Spanish government; it will ‘embrace all 
contracts made since the L0th March, 1804, up to the pass- 
age of the act. 

Moreover, a vast deal of property, both personal and real, 

as is well known, is secured by these Spanish documents, 
deposited in the Spanish archives. Yet the legislature, in 
all their acts relating to these papers, appear to have aimed 
merely to facilitate their introduction as evidence into our 
courts, but have in no instance (unless this clause in the act 


v. 
Dodge- 
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of 1824 be one) attempted to modify or restrict the rights 
acquired under them, or to impose new terms upon the par- 
ties interested. They appear to have been viewed as at 


least quasi records; and it is difficult to see how any trans-. 


fer of them to dovks of records, kept and made up in the 


American style, would give them any additional validity. 


. 


/ 


Hence, the acts of assembly authorising, notreguiring, their 
record, appear to have been designed solely to make them 
more accessible and more easy of proof. Ifthe act of 182-4, 
concerning marriage contracts, was designed to embrace 
such as were made prior to the change of government, it is 
an entire anomaly in the history of our legislature, and for 
that reason [ cannot give it sucha construction, when its 


{ 


Lis 


terms are coi As pane out by a more limited con- 
struction. 

Entertaining this view of the efiect of the marriage con- 
tract between Israel] Dodge and his wife Catharine, af is un- 
necessary particularly to review the instructions of the 
court. The instructions given embodied the correct princi- 
ples of law, applicable to the facts of the case, and there 
Was no ie refusing those asked by the defendant. 

Some stress has been ijaid on the long possession of Catha- 
rine a. which was upwards of thirty years; but upon 
the construction which the court is disposed to give to the 
marriage contract, it is clear, that her possession is not ad- 


verse; no rights accrued to the representatives of Israel 


Dodge uatil the death of his widow, which was tess than 
five years before the institution of this suit. 

Another fact may be considered a fair argument in favor 
of this construction. It is 
tracts are chieily in a foreign sea and when the act of 
1824 was passed, there existed perhaps twenty counties in 
this State, nine-tenths of the population of which were to- 
tally unaquainted with their language. The recording of 
these Spanish contracts would therefore have been a solemn 
mockery of notice, unless the legislature had also provided 
for their translation. 

Judgment affirmed. 
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THIRD JUDICIAL DISTRICT. 
Evans v. Kune. 


1. Suit commenced by attachment, without personal service. The defend- 
ant appeared and moved to quash the attachment. Held, to be such an 
appearance to the action as authorised a general yadgment, and a gene- 
ral execution thereon. 

2. When property of the defendant attached in the hands of a third person, 
is retained by giving bond and security for the forth coming of the pro- 
perty, (according to the provisions of the 14th section of the attach- 
ment law, R. S. 1835, p. 78,) the attachment continues to be a lien on 
the property. 


Appeal from the St. Louis Circuit Court. 
Gryer for Appellant. 


Kine for Appellee. 
Opinion of the Court, delivered by Napton, Judge. 


This was an action of replevin brought by Evans against 
King, for a slave. The judgment of the circuit court was 
for the appellee, an2 the facts appearing on the trial were as 
follows: 

The administrator of W. LB. King commenced an action 
by petition in debt against one Charles D. Burriss, on a note 
for $636.87, and upon his giving the necessary bond and 
taking the affidavit required by jaw, an attachment was is- 
sued on the [Sth of February, 1839. On the 19th February 
1839, the sheriff attached the slave, about which the present 
suit was alesse and finding him in the possession of one 
James [. MeCle 
session, said ‘Met Clelland having given bond as the law di- 
rected for the forthcoming of the property. The writ was 
not served upon Burriss. Afterwards, at the March term 
1839, the defendant appeared and moved to quash the at- 
tachment for reasons filed ; which motion was overruled, 
and at the November term, 1839, a general judgment by 
nil dicit went against Burriss, and a general execution is- 
sued, by virtue of which the sheriff levied upon the slave in 
controversy, the same having been delivered up to him by 


lelland, he suflered him to remain in his pos- 
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said McClelland, and upon the 18th February, 1840, sold 
him to the appellee. 

It was proved on the part of Evans, that this slave was 
the property of Burriss on the 12th day of June, 1839, and 
that on that day Burriss sold and delivered the slave to one 
Dougherty ; that in January, 1840, Dougherty sold and de- 
livered said slave to Evans, (the appellant,) and that the ap- 
pellant hired him to one Robbins, who took possession of 
the slave, and kept possession until in February, 1840, one 
McClelland came to his house, and without his knowledge 
or consent obtained possession of the slave, and detivered 
him to the sheriifas above stated. 

The first question arising in this case is the validity of the 
judgment and execution. A general judgment is not author, 
ised where there has been no appearance of the party, and 
the question then arises, whether a motion to quash the writ 
is such an appearance as will warrant a general judgment. 
In the case of Whiting and Williams v. Budd, (5 Mo. Rep. 
444,) this subject was fully considered, and a motion to dis- 
solve the attachment was held to be such an appearance as 
authorised the same steps to be taken as if the party had 
been duly summoned. The case of Lutes and Dulany v. 
Perkins, (6 M. R.59,) has been quoted as conflicting with the 
viewsof the court in the former case. By reference to this 
lastcase, it will be found that this point was neither discuss- 
ed at the barnor considered by the court. The court mere- 
ly held that as one of the defendants in that case had not 
been served with process, the circuit court erred in giving 
judgment against him, and the question of appearance was 
not raised atall. It is true, that this question is considered 
by the reporter as inferential y decided, because in the state- 
ment of the case by the judge, it is said that the defendants 
appeared and moved to dismiss; but I am satisfied that the 
record in that case would have shown, that only one defend- 
ant, the one who had been served with process appeared, 
and the word defendants is a clerical or typographical error; 
at all events, it is clear, that the question of appearance cur- 
ing the want of service was not alluded to by the court, or at 
all considered, or intended to be decided. 








aR -f*- A RA BB 


— #2 


- + er &§ = FH wre etlUrOlUlUCUCSM UCU 











THIRD JUDICIAL DISTRICT. 413 


The motion to quash the writ, then, clearly comes within MAY TrnM 
the principle established in Whiting and Williams v. Budd, a 
and it was such an appearance to the action as authorised a Evans. 
general judgment, and a general execution thereon. 

Whether the attachment continues to be a lien on the pro- 


perty attached, after it has been donded, in pursuance of the =—_ 
. ° ° ° . mence fy at- 
14th section of the attachment law is a question which must ree-nanile ? 


depend upon the intent of the legislature, as evinced by all Without per- 
55 : : = ne ne sonal service ; 
the provisions upon this subject. Upon an examination ofthe defendant 


‘i — ate . ous appeared and 
the entire law, | am satisfied, that the provision for giving a ee on 


bond and retaining the property, by persons found in its pos- quash the at- 
= - tachment. 
session, was not intended to divest the lien of the creditor, Held, to be 
inte shiefl: say A ‘ae and such an ap- 
but was intended chiefly to save expense to the parties, and snenen4e 


had in view only such property as could be used without the — as 
authorised a 


King. 


impairing its value. general judg- 
The terms of the bond require the forthcoming of the cee eel 


specific property, when and where the court shall direct, to tion thereon. 
abide the judgment of the court. The execution is directed 

to be levied on the property attached, whether in the hands pane at Pihe 
of the officer or secured by bond. These provisions obvi- a = 
ously do not contemplate a disposition of the property thus hands of a _ 
secured by bond. In addition to these provisions, which gee alned by 
certainly tend to show an intention of retaining a lien on giving bond’ 
the specific property attached, notwithstanding it may bese- = = ie 
cured by bond, the legislature have provided a mode by — 
which the inconveniences of having this property locked up cording to the 
during the pendency of the suit may be removed by the party Pe". 
who alone has any interest in the matter. The debtor, if he of the attach- 
wishes to dispose of the property, can come in and dissolve 8 1835. p78; 
the attachment; and it is plain, that it was not the design ogi 
the law to place a casual possessor or occupant on the same ues to be alien 
footing, and invest him with the same rights, which they “jin er 
have conceded to the owner. What interest has the bailee — 

of such property, if it be merchandise, and he desires to sell 

itand convert it into money, in giving a forthcoming bond 

under this provision of the statute? What inducement 

could there be for one, who is not the owner, and can be no- 

wise benefited or injured by any disposition which the law 

may think proper to make of the property, to retain posses- 


38 












4l4 


SUPREME COURT OF MISSOURI, 


MAY. 3BAM sion, except where the property is of a nature which can 


1842. 


Byans 
v. 


King. 





be. used, and is not deteriorated or altered by such use. The 
provision was not designed to apply to such cases as have 
been suggested by the plaintiff’s counsel. 

The court is of opinion that thelien on the property attach- 
ed continues after it has been secured by bond ; consequent- 
ly.an alienation by the defendant after the levy could be of 
no avail to defeat the title of the purchaser at. the sherifi’s 
sale. Judgment affirmed. 


Dixon, impleaded with Russex, and Curisry, v. Hoop. 


1. A pariner of the defendant is not a competent witness on the part of the 
plaintiff, to prove that the defendant was a partner of the witness at the 
time-the cause of action accrued, as he is interested in establishing 
the fact that others are jointly liable with him, and thereby diminisb- 
ing his own responsibility. 

2. The declarations, acts, or admissions of one partner, are not evidence of 
the partnership, against other members of the firm. 


Appeal from the St. Louis Circuit Court. 
Pox for Appellant. 
Spatpine & Tirrany for Appellee. 


Opinion of the Court, delivered by Scott, Judge. 


Hood brought an action of assumpsit on a promissory 
note against David W. Dixon, John Russell, and Michael 
Christy, comprising the firm of John Russell & Co. Dixon 
alone was served with process, and amongst other defences, 
denied by a plea verified by affidavit, the execution of the 
instrument sued on. During the progress of the trial‘a 
witness was asked by Hood, if John Russell, one of the firm 
who executed the note sued on, did, at the time of the sale 
of the goods which formed the consideration of the note, 
declare who composed the firm of John ‘Rueselt:é& Co? 
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This question was objected to and the objection overruled, ™«¥:TEsm 
to which an exception was taken. Hood also introduced : 
Michael Christy, one of the firm of John Russell & Co. who Dixon, impré 
testified that the firm of Russell & Co. consisted of Dixon, waicionty, 
the plaintiff in error, Russell, and himself. It was objected v. 
to this witness, that he was incompetent ; the objection was —_ 
overruled, and exceptions were preserved. Hood on the 
trial had a verdict and judgment, from which Dixon has ap- 
pealed to this court. 

The chief question in the cause is, whether Christy, who 
was a partner, was a competent witness for Hood, the p!ain- 
tiff below, to prove that the defendant, Dixon, was also a 
partner? 

It must be admitted that the authorities on this question 
are so conflicting as to create some doubt as to the law on 
the subject. We, however, are of the impression, that the 
opinion maintaining that a plaintiff cannot use one partner 
as a witness to prove that another is co-partner with him, is 
sustained by a greater weight of reason than the contrary 
one. A witness admitted to be liable for the demand of the pe yeni 
plaintiff, must have an interest in estabiish-ng the fact, that is not a com. 
others are jointly liable with him, for he thereby diminishes aig ne 
his responsibitity, as he would otherwise be liable for the et og san 
whole demand, and he is interested that the plaintiff should 7 tr 
not fail in his suit, for then an action would be brought jj partner of 


the witness at 


against him for the whole amount. In the case of Blackett the vp the 
° . . . ° cause Cc. 
v. Wier, llth Eng. Com. L. R. 257, which is mainly relied Gan een, 


on by Hood, the defendant in error, Abbott, chief justice, _— os — 
savs, “it was the interest of the witness to defeat the plaintiff, blishing the 
act that 


for in the event of his recovery, the defendant would be enti- others are 
tled to contribution from the witness.” —, liable 
. with him, and 


But is it not much more to his interest that the plaintiffthereby dim- 
should not fail, as he would thereby be subjected to an action eae 
for the whole amount claimed by the plaintiff. Brown v. bility. 
Brown, 4 Taunton, 752. In answer to this view of the sub- 
ject, Holroyd, justice, in the case first cited, remarked, “that 
tt appeared to him the defendant would have a right to re- 
cover from the witness in an action at law for money paid 


to his use, the whole sum recovered in this action, if he 
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m842. could show that the witness was originally liable to pay it. 
2% op " aie ; ; 
ut can it be law, that a party who has been compelled to 
Dixon impl’d. pay money by a judgment, may sue a witness against him 
nd Christy, in the action in which the judgment was recovered, for the 
Hog. Sum paid, alleging that the witness, and not himself, was lia- 
ble to the first action? Can the justice of one judgment be 
inquired into collaterally in another action? Marquand v. 
Webb, 16 J. R., 89; Purviance v. Dryden, 3 Serg. and R., 
402. 
Another error assigned is, that Russell’s declaration show- 
Schill ing who were the members of the firm, was admitted in 
ations, acts oreVidence. It is clear, the declaration, acts or admissions of 
———, partner are not evidence of the partnership against 
are notevi- other members of the firm. But the plaintiff, in showing 
nace Com who composed the firm, might use the declaration of Russelk 
> 0 ale ad to show that he was a member, it was not necessary to 
the firm. prove who composed the partnership by one and the same 
witness ; the declarations of Russell were competent against 
himself, and consequently admissible, and the defendants 
below, should have called on the court to declare that it was 
not évidence of the partnership against other members, and 
having failed to do so he cannot complain. 


Judgment reversed. 


Finney & Finney v. Aven. 


1. The Ist Sec. of the Act of Feb. 13, 1839, providing, that in actions 
founded on contract, and instituted against several defendants, the 
plaintiff may have jadgment aginst such of the defendants as shall 
have been proven to be parties to the contract, is applicable to suits 
against partners, where a note has been executed by one, in the name 
of the firm, without the express orimplied authority of the other. 

2. The judgment of the Circuit Court, will not be reversed on account of 
an erroneous instruct'on, when it is apparent from the record, that such 
instruction could not have been prejudicial to the party complaining. 


Appeal from the St. Louis Circuit Court. 


Poux for Appellant. 


Sratpine for Appellee. 
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Opinion of the Court by Napton, Judge. 


This was an action by petition in debt, brought by Allen ——" 


against John & William Finney. The note sued on, was as 
follows: 

“$1,000. Twelve months from date, we promise to pay 
Michael & Frederick Collins one thousand dollars, payable 
in merchandise, at the store of Messrs. Finney, Lee & Co. 

St. Louis, April 2, 1839. J. & W. Finney. 

On which the following endorsements appeared: Pay to 
G. C. Allen or order. 

Micnaet & Freperick Conus. 

April 10, 1839. 

“Gent: Please let the bearer L. Davis, have the amount 
ef the within for me. G. C. ALLEN.” 

The defendants pleaded, first, Nz debit ; second, payment ; 
third, set off agiinst plaintiff; and fourth, a set offagainst M. 
& F. Collins the, assignors. Issue was taken on the first, 
second, and third pleas, and two replications to the fourth 
plea; the first a traverse, upon which issue was taken, and 
the second alleging, that the note was assigned to the 
plaintilf before the pavees became indebted to the defendants, 
rejoinder and issue to the country. 

On the trial the endorsements were proved, and that it 
was in the hand-writing of Frederick Collins, but made by 
consent of Michael. l’resentment of the note to Finney, 
Lee & Co., was also proved, and their refusal to give mer- 
chandise. It was proved that the sign:ture of J. & W. Fin- 
ney, was in the hand-writing of William Finney, one of the 
firm of J. & W. Finney; that the firm consisted of John and 
William Finney, but that said firm had been dissolved prior 
to the date of the note. 

The plaintiff having closed his testimony, defendant asked 
the Court to instruct the jury, that unless they believed from 
the evidence, that John and William Finney, at the time of 
the execution of the note sued on, composed the firm of J. 
& W. Finney, they must find for the defendants, which 
instruction was refused. 

The defendant below, then offered, by way of offset, a 
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MAVTERM. note executed by Giles Griswold, Charles Collins and Mirom 


__ Asa. 


_____ Leslie for, $3, 000, dated 26th Nov., 1836, and payable Ist 


inney & Fin- Nov., 1838, to Michael and Frederick Collins or order, and 


ney 
v. 
Allen. 


endorsed by them on the 2nd April, 1839, to J. & W. Fin- 
ney. 

On cross examination of the defendants’ witnesses, it ap- 
peared, that William Finney had been in the habit, at the 
time of making the note signed by J. & W. Finney, and be- 
fore and since that time, of making notes in the name of J. 
& W. Finney, with the knowledge of John Finney who ac. 
quiesed in it. 

In relation to the note sought to be used as a set off, it 
was proved, that the Finneys gave for it, the note sued on, 
another note of the same amount, payable two years after 
date, in merchandise, and credited M. & F. Collins with 
the amount of $979 47, previously due to the Finneys by 
them; and, also credited them on the books of Finney, Lee 
& Co. with thesum of $160.14 previously due by M. & F. 
Coltins, to F., L. & Co. It was in evidence, that at the 
date of the assignment of this note, offered as aset ofl, Giles 
Griswold lived in New York, and M. Leslie in IJlinois, and 
Charles Collins, then, and ever since, lived in St. Louis; that 
said note with others, was given for real property in Illinois, 
bought from said M. & F. Collins. 

There was much proof conducing to show, that the note 
of $3,000, was adjusted between Finney and Collins, in the 
purchase of a lot inSt. Louis from said Collins, and that Fin- 
ney was permitted to hold said note as security for the title 
of said lot; the testimony on this head itis not material to 
detail, inasmuch as the instruction based on it, is not com- 
plained of. 


The Circuit Court instructed the jury that, “if they be- 
lieved that no diligence had been used in collecting the 
$3,000 note, given in evidence by the prosecution of a suit 
against the makers, or one of them, they were bound to dis- 
regard the same as evidence for defendants under the pleas 
of se-toff: provided they found from the evidence that no 
sufficient excuse existed for failure to do so.” 
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Other instructions were given, which however, were not a 
complained of. ’ 
The first objection taken to the proceedings of the Circuit Finney & Fim- 
Court, is the refusal of that court to give the instruction  "°Y 
prayed for by defendants, at the close of the plaintiffs tes- Allen. 
timony. This instruction was properly refused, because by an 
the act of Feb. 13th, 1839, judgment may be had against of the act of 


gay: ; Feb. 13, 183 
any one of anumber of joint promissors, if the proof only eeexidieeanan 


establishes the liability of one. No good reason is perceived, - — 
: sie 2 : n 
why this provision should not be applicable to partners, contract, and 
r 5 : instituted a- 
where a note has been executed by one in the name of a ws gaa 
firm. efendants,the 


The instruction which the court gave in relation to the omen 


note attempted to be set up as an offset, appears to have been — a 
only objectionable, in leaving to the jury a question which dants as shall 


the court, on the facts before it, might have decided against anchors _ 


the plaintiffin error. The record shows that Collins was at parties to the 


: . ° contract, is ap- 
the time this note was endorsed, and up to the trial, had been sleskie'te - 


a resident of St. Louis, and that no proof of insolvency was ee 
>] 


offered. Ifthe position of the plaintit?! in error, then be where a note 


. +s a “1s has been exe- 
correct, that the question of sufficient excuse for failing to (ohe4 by one, 


prosecute the makers of that note, was a question of law in the name of 
3 . the firm, with- 
which the court only could determine, on the facts found, out the ex- 


this court would not be authorised to reverse the judgment of Press or im- 
S plied authori- 


the Circuit Court for a wrong instruction, which it is appa- ty of the oth- 
rent from the record, could not have been prejudicial to the a 


plaintiff in error. Judgment affirmed. The judgment 


; 7 ; _, ofthe Circuit 
Court will not be reversed on account of an erroneous instruction, when it is apparent fiom 


the record that such instruction could not have been prejudicial to the party complaining. 


Tate & Hoprxtys v. Evans and others. 


An agent appointed for a particular purpose, and acting under defined 
powers, cannot bind his principal by any act beyond his authority. 
Thus, where the authority was to diaw upon the principal a bill of ex- 
change at four months, and the bill drawn was antedated so as to be- 
come payable in less than four months, the principal was not bound. 


Appeal from the St. Louis Circuit Court. 


Spatpine and Tirrany for Appellees. 
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Opinion of the Court, delivered by Scott, Judge. 


Tate and Hopkins sued Rvans and Dougherty as acceptors 
of the following bill of exchange. 


New Orteans, Nov. 28, 1839. 
Four months after date, this first of exchange, second 
unpaid, pay Tate & Hopkins, or order, one thousand five 
hundred dollars, value received, and charge the same to ac- 
count. 
Your ob’t. serv’t,, 
J. S. Arnoux. 
To Messrs. Evans & Dougherty. St. Louis. 


The plaintiffs gave in evidence the following written au- 
thority, executed by Evans and Dougherty to J. S. Arnold, 
to draw the said bill of exchange. 


Sr. Louis, 28th Nov., 1839. 
We hereby authorise Mr. J. S. Arnold to draw on us for 
an amount not exceeding fifteen hundred dollars, at four 


months date, and we hold ourselves responsible for the ac- 


ceptance and payment of the same. 
Evans & Doveuerty. 


It was proved that the bill of exchange was actually drawn 
on the 23d December, 1839, and antedated 28th Nov. 1839, 
and that the plaintiffs took the said bill on the faith of the 
letter of credit above recited. 

On this evidence the court below, sitting asa jury, found 
a verdict for the defendants; 2 motion for a new trial was 
made and overruled, and the cause is brought here by ap- 
peal. 

The only question’arising on the record is, whether there 
is any evidence of the acceptance by Evans & Dougherty 
of the bill of exchange offered in proof, it having been ante 
dated, and hence not in fact payable at four month’s date, 
and so not in conformity to the authority conferred in Ar- 
nold, the drawer. 
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The difference between a general and special agent is well ™A¥ 7: 


understood. The principal is bound by the acts of a general 


agent, provided they are within the scope of his authority. Tate & Hop- 


But an agent appointed for a particular purpose, and actingy 5 
under pear powers, cannot bind his principal by any act 
beyond his ayhority. Story on Agency, 63, 73. Thus in 
Batty v. Carswell, 2 John. 48, the authority was limited to 
a single act, to be performed in a particular manner.. The 
authority was to execute a note for two hundred and fifty 
dollars, payable in six months. The agent gave a note pay- 
able in sixty days. The court held the principal was not 
bound. This case seems in point. 
Judgment affirmed. 


Swenrincen v. ApministratTor Of Epertus, 


And Swerincen and Brepenrt, v. Same. 


t. The lien of an attachment is lost by the death of the debtor before 
judgment. 

2. An execution cannot issue against a decedent’s estate, cn a judgment 
obtained against him in his life time ; but all such judgments must be 
classed against the estate, according to the provisions of the edminis- 
tration law. 


Error to Franklin Circuit Court. 
Pork for Plaintiffs. 


Gambie for Defendant. 


Opinion of the Court, delivered by Tompkins. Judge. 


These were actions of assumpsit brought by the plaintiffs 
in error, in the circuit court, by attachment. The writ was 
levied on property, and returned not found as to the defend- 
ant. After the commencement of the suit, and before the 
rendition of the judgment, the defendant below died, and af- 


~ 
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“si. ter his death, David Edwards, public administrator of Frank- 
*__ lin county, and also administrator of said Eberius, appeared 
‘Sweringen to the action, and pleaded the general issue; upon which 
Administ’r offissue a trial was had, and judgment rendered for the plain- 
— tiffs in error, and execution awarded. _A special fieri facias 
Sweringen Was awarded against the attached property, ang at the return 
“_ — term, the administrator moved the court to quash the said 
same. fieri facias, and the court, on such motion, quashed the 

fi. fa. 

This act of the court is assigned for error. The defend- 
ant in error contends, that the law does not authorise the 
issuing of an execution against the assets of an intestate ; 
that the right of issuing an execution does not result from 
the fact that the property was attached. 

Thelienof an The lien by attachment is given against certain persons, 
attachment is , ‘ oa 
lost by the Who by their conduct subject themselves to the suspicion of 
ag te ll fraudulent conduct, the plaintiff in the attachment making 
judgment. oath to such facts as induce this suspicion; and when the 
defendant dies, one would suppose that, as he is no longer 
able to defeat tne just claims of his creditors, this lien of the 
attachment ought also to die. A judgment obtained in a 
court of record against a debtor who appears and defends 
the action, is a lien on the real property of the defendant, 
and a much more meritorious lien than a lien of attachment, 
procured simply by the affidavit of the plaintiff; and yet 
this lien of a judgment yields its preference, after the death 
of the defendant. The administrator then steps in and takes 
possession of the goods. They are under the guardianship 
of the law from the moment the defendant dies. The first 
section of the fourth article of the act respecting executors 
and adminisirators, directs how all demands against the es- 
tate of any deceased ‘person shall be classed: First, funeral 
expenses ; second, expenses of the last sickness, wages of 
servants, and demands for medicine and medical attendance, 
during the last sickness of the deceased ; third, debts due to 
the State ; fourth, judgments rendered against the deceased. 
An execution Thus we see that there are three classes of debts preferred 
rote dl to judgments rendered against the deceased ; judgments, too, 


dent’s estate, rendered in the courts of justice on an investigation. of the 
on a judg- 
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merits of the several cases, the defendant being served with Ma¥ oo 
notice. If, then, the lien of judgment thus obtained, ismade  " 
by the statute to yield to the superior merits of the three Sweringen 
first classes, it is difficult to conceive that the statute intend, jis four. of 
ed by implication to prefer to those classes of debts, the lien — Eberius; 
obtained by attaching the property of the deceased in his seen 
lifetime, when that attachment issues on the affidavit only of an¢ Bredell 
merits made by the plaintiff on a supposed disposition in the same. 
defendant, to deal fraudulently with his creditors, But the a 
administrator contends further, that the third section of the his life time; 
same article disposes of this very case. It directs that al] but all —_ 


: 7 : : : : judgments 
actions pending against any person at the time of his death, must be class- 


shall be considered demands legally exhibited against the es- re apt 
tate, from the time they shall be revived and classed accord- — se 
ly, and lest we should be Jeft in doubt, whether demands administration 
against the estate of a deceased person are to be paid ac- ti 
cording to their classification, the administrator is in express 
terms commanded to pay all demands, as far as he has assets, 
in the order in which they are classed, and further directs 
that no demand of one class shall be paid until all previous 
classes are satisfied. Sec. 21 of same articie. 

It appears, then, to me, that the lien created by the issu- 
ing of the attachment, is lost when the defendant in the at- 
tachment dies ; and that the judgment obtained against the 
administrator must take its class under the act concerning 
administrators, &c. ‘ 

The judgment of the circuit court quashing the fieri facias 
is therefore affirmed. 





Opinion of Scott, Judge. 


An execution cannot issue on a judgment obtained against 
a testator or intestate. ‘The judgment in this case was a gen- 
eral one, and the circuit court did right in quashing the writ 
of execution. No opinion is given as to the lien of the at- _ 
tachment, or of the judgment. 
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Under the plea that a deed was obtained by fraud, covin, and misrepre- 
sentation, the only evidence of fraud that can be rece ved is that in re- 


Jennings . i ‘ 4 : : 
v. @ lation to the execution of the instrument. Fraud in the consideration, 
— and ora partial or total failure of consideration, is no defence to an action 
others. 


at law, upon a bond. 

2 The validity ofa deed of assignment cannot be questioned by those cre- 
ditors who voluntarily, and with full knowledge of all the circumstan- 
ces, became parties to it, although it may be void as to those creditors 
who are not parties to the deed. 


Error to St. Louis Circuit Court. 
Hamitron for Plaintiffs in Error. 


Briar and Ganrtr for Defendants. 
Opinion of the Court, delivered by Scott, Judge. 


The plaintiffs, as endorsers, brought an action of assump- 
sit ona bill of exchange against the defendants, as drawers 
of the same. The defendants pleaded a release. The plain- 
tiffs replied that the release was obtained by fraud, covin, 
and misrepresentation, on which issue was joined. On the 
trial the plaintiffs obtained a verdict and judgment, to reverse 
which this writ of error is prosecuted. 


Under the Jt appears from the evidence that the defendants, being in 
plea that a 


deed was ob- failing circumstances, made an assignment of their effects 


cng es for the benefit of their creditors. The deed of assignment 


and misrepre- contained a clause by which ail creditors claiming the be- 
sentation, the : ie ee hceats . : ir deb 

only evidence nefits of its provisions, were required to release their debts 
lla against the defendants. The plaintiffs became a party to the 
edisthatinre assignment by executing the same. It is admitted that un- 


pe Oa y der the decisions of this court the deed of assignment was 


the instrument yoid as to creditors. Under the plea that a deed was ob- 
Fraud in the 


consideration, tained by fraud, covin, and misrepresentation, the only evi- 


or a partial or rf, : ane er a ee : . 
total failure of dence of fraud that can be received is that in relation to th 


consideration, execution of the instrument, as that the party was illiterate, 
isno defence : . deed ths 
to an action at and the deed was misread to him, or that another deed than 


— @ that intended to be executed was substituted. But fraud in 
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the consideration, or a partial or total failure of considera- MAY TERM. 
tion, is no defence to an action at law ona bond. The seal 

itself imports a consideration. Relief must be sought in ibieinin: cams 
equity. Don v. Munsell, 13 John ; Jackson v. Hill,S Cowen; Jennings 

6 Munford. 358; Montgomery v. Tiffin, 1 Mo. Rep. It has Alter& others. 
been repeatedly remarked that the precedent of a plea in 

Chitty, asserting a doctrine contrary to this principle, is 

without authority, and is not sustained by the cases cited in 

support of it. 

We cannot imagine on what ground it can be said the he validity 
release pleaded in bar, was fraudulently obtained by the de- ——_- 
fendants. ‘The deed of assignment was not absolutely void; cannot be 
it was only voidable by the creditors and purchasers of the > omagenes 
party making it. Crocket v. Wright, 7 Missouri Rep.; 15 ors who vo- 
John. R. 571 ; 5Cowen, 547. Here the plaintiffs so far from oe - 
. avoiding the deed, voluntarily assented to it, with their eyes —. - 
open, and fully apprised of all the facts, they executed it. stances, be- 
How can it be said that the deed was made to hinder, delay, to itralfmonsh 
or defraud them, when they voluntarily became parties to the it may be void 


: ? : : as to th 
same. That the deed is void as to those who did not assent pag 


to it, is no reason why its validity should be questioned by 2%¢ 22 parties 


to the deed. 
those who executed it. Hone v. Henriquez, 13 Wendell, ween 


240. The court does not wish to be understood as giving 
any opinion as to the right of the plaintiffs to relief in equity. 
It simply maintains that at law the party is precluded from 
denying the validity of the release contained in the deed of 
assignment to which he deliberately became a party. 

Judgment reversed. 
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MAY TERM 


1842. 





Day wv. Kerr. 


SUPREME COURT OF MISSOURI, 


Day v. Kerr, 


In a suit in chancery, where infant defendants had not been served with pro- 
cess, but, upon inspection of the record, it appeared that, on their mo- 
tion, a guardian, ad litem, had been appointed, who procee !ed in the 
cause: The court held that the decree against the infants was not 
void, and therefore could not be impeached in a collateral suit. 


Error to St. Louis Circuit Court. 
Auten for Plaintiff. 


Sratpinc & Tirrany for Defendants. 
Opinion of the Court delivered by Tompkins, Judge. 


This is an action of ejectment, brought by Matthew Kerr, 
against Charles Day, in the circuit court of St. Louis coun-. 
ty. Judgment was rendered for Kerr, and to reverse the 
judgment this writ of error is prosecuted. 

The record shows that in the year 1807, Adam Woolfort 
was in possession of the lot for which this action: was 
brought, and that he died possessed in the year 1816, leav- 
ing:a widow, Nancy Woolfort, and three children, Herry, 
Ann, and Minerva, who were minors; that in ISIS a suit 
was commenced in chancery against the widow, and ‘the 
minor children, heirs of said Woolfort, and that the writ 
was returned to the August term of that year. The she- 
riff’s return was in the words following: “ Executed: this 
summons by leaving a copy of the bill, and reading this sum- 
mons to Nancy Woolfort. Henry and Ann Woolfort are 
minors. 28th day of February, ISIS.” At the same term 
of the same year, and on the 24th day of August, 1818, an 
order was made in the said cause in the words following, to 
wit: “Matthew Kerr v. Nancy Woolfort, Ann Woolfort, 
and Minerva Woolfort, heirs and representatives of said 
Adam Woolfort. The complainant by his attorney appears 
before the court here, and on the motion, and by and with 
the consent of said Henry, Ann, and Minerva, the minor 
heirs and representatives of the said Adam Woolfort, the 

















THIRD JUDICIAL DISTRICT. 427 


court appoints John M. Reed the guardian of the said mi- way ream 
nors, for the purpose of answering the bill of complaint, and 1842. 
afterwards the said infant heirs, by their guardian, filed their Day v. Seatee, 
answer in the said cause ;” and the chancellor under the 

state government decreed the titlé in the property to 

Kerr the plaintiff in this cause. The defendant moved the 

court to instruct the jury, that no title passed out of the 

minor heirs of Adam Woolfort by this decree of the court 

of chancery in favor of Matthew Kerr. It is insisted by 

the plaintiff in error that, as no process was served in the 

chancery suit, which is the evidence of the title of the plain- 

tiff in this cause, on the infants, and certainly none on Mi- 

nerva, whose name is not even mentioned in the sheriff’s 

return, the decree in Kerr’s favor is a mere nullity ; that the 

minors could not even move the court to appoint a guard- 

ian. However idle it may be for an officer to read a sum- 

mons in chancery to an infant, it is conceded that it was his 

duty to serve the process as the law prescribed, otherwise 

there cculd be no ground on which the court could issue 

further process to bring them in. None other appears to 

have been issued. But certain it is they were present in 

court, and when they were in the power of the court, it 

was in the power of the court, if they were above the age 

of fourteen years, to admit them tocheose a guardian. Gey- 

er’s Digest, p. 305. It appears from the record, that they 

did choose one; and if, in reality, they did move the court 

for leave, I should suppose that such motion would not viti- , In 4 suit in 
ate the assent they afterwards gave to the appointment of meg 
the guardian. 1 suppose, however, that in reality they ne- defendants had 
ver moved the court in the cause, and that the entering of ed with pro- 
that motion was the mere act of the clerk, and that nobody conan 


inspection of 


ever observed it during the progress of the cause. Standing, conc : 
a a 
however, as it does, we are forced to regard it as an appear- = their mo- 


ance, and as such it is certainly a nullity : but it cannot fol- tion» @ guard- 
bd 


low, that because the motion gave the court no power over rest Groot ap- 


them, therefore the appointment of the guardian, and their Proceeded” ie 


assent to such appointment, are void. Ifthe infants, who we yan . 
are to presume were then above fourteen years of age, had that the de- 
cree a ag 


was not void, and therefore coul! not be impeached in a collateral suit. the infan 
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SUPREME COURT OF MISSOURI, 


MAY TERM. jn due time moved in this cause, it might have been perhaps 


1842. 





some evidence of fraud in obtaining the decree, that they 


Day v. Kerr. Were brought into court without the previous service of the 


subpoena in chancery. 

But unsupported by other evidence, it would have been, 
in my opinion, of little avail even to them. They, however, 
having assented to the appointment of guardian, and that 
guardian having elected to proceed in the cause, the decree 


~ of the court therein cannot be regarded as void, and there- 


fore Day, the plaintiff in error, has no right to object to its 
being given in evidence against him in this cause. The cir- 
cuit court then, in my opinion, committed no error in refus- 
ing to give the instructions required ; and its judgment is 
therefore affirmed. 


Cnouteau and Keizer v. Horr. 
In trover, the plaintiff must show some property in himself, either generai 
or special. Where the evidence establishes that the subject matter oi 
the suit was not property, either of the plaintiffs or any one else, it is 2 
complete answer to the action. 
Error to St. Louis Circuit Court. 
Gamete for Plaintiff. 


Auten for Defendant. 


Opinion of the Court, delivered by Napton, Judge. 


This was an action of trover, brought by Hope, to reco- 
ver the value of a slave, alleged to have been converted by 
the defendants to their use. 

On the trial, evidence was given to show that the boy 
named in the declaration was free: whereupon, the defend- 
ants below asked the court to instruct the jury, that if they 
believed from the evidence, that the boy in the declaration 
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mentioned was born in the state of Illinois, and raised there, ™4¥_ TE=™- 
and is now of the age of eighteen or nineteen years, the : 
said boy is free, and the plaintiff is not entitled to recover Chouteau and 
for him as property. —_—." 
This instruction the court refused; but told the jury, that 
if they should find the boy in question had always been held 
‘as a slave, and used as such, it is sufficient evidence of his 
being a slave, for the purposes of this suit, and his right to 
freedom does not come in question in this action. 
It was proved that plaintiffs in error had ‘employed the 
boy on their boat, as a free boy, and had discharged him as 
such. 
It is admitted by the counsel on both sides, that the boy 
sued for, was, by the constitution of Illinois, as interpreted 
by this court in former decisions, entitled to his freedom, 
These admissions renders unnecessary any examination of 
the sufficiency of the proof; and the only question is, whe- 
ther such proof established a good defence to the action. 
The principle is well settled that the plaintiff in trover Introver, the 
must show some property, in himself, either general or spe- Piaintiff must 


show some 


cial. The defence offered, establishes that the subject mat-#/orerty in 
: . “ime himself, either 
ter of the suit was not property, either of the plaintiff or general or spe- 


any one else. Such defence is a complete answer to the Ci! Where 


the evidence 
action. establishes 
a : An : that th b- 
Nor is there any thing contrary to the spirit and policy of ject acaaeeeae 


our laws in allowing this defence; for the record of the the a 

judgment in this suit would not be available in an action either of the 

brought by the negro for his freedom. food a 
If Keiser and Chouteau had hired this negro of the plain- it !s a com- 

. : : & A plete answer 
tiffs, the question would come up in a very different shape, tothe action. 
in an action founded on the bailment; but in this case, there 
appears to be little room for doubt, that the freedom of the 
negro could be proved, like any other fact, which would 
show property out of the plaintiff, or no property at all. 

Judgment reversed, and cause remanded to the circuit 


court. 


. 
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MAY TERM. 


1842, 


Christy 





SUPREME COURT OF MISSOURI, 


Curisty v. Price, Adm’r. of Fucare. 


1. A party cannot recover on an implied contract, when there is an express 
contract in force. 


v. ' ' , ‘ - 
Price, Adm’r. 2. The refusal of a correct instruction, unaccompanied with any exposition 


of the law of the case to the jury, 1s error. 


Error to St. Louis Circuit Court. 


Spatpine and Tirrany for Plaintiff. 


Brair and Ganrr for Defendant. 


Opinion of the Court, delivered by Napton, Judge. 


The plaintiff in error and one James Dean, executed to 
Price, the defendant in error, the following instrument : 


“We, or either of us, promise to pay to Isaac J. Price, 
administrator of William C. Fugate, the sum of one hun- 
dred and thirty-two dollars, it being for the hire of a negro 
man named South, for the term of one year from this date, 
and we bind ourselves not to remove the said negro out of 
this county, and to furnish him with good clothing, suitable 
to the season, and give him good medical aid, if sick, and pay 
doctors’ bills, ifany, created, and return said negro to Isaac 
J. Price, on the first day of March next, at the court house 
door of St. Louis county, with suitable clothing for the sea- 
son, as witness our hands and seals, this Ist March, 1837, 

J. Dean, 


Howarp F. Cnrisry.” 


At the November term, 1839, of the St. Louis circuit 
court, Price filed his declaration against Christy, averring 
that, whereas, in consideration that the said plaintiff had, on 
the first day of March, 1837, at the county of St. Louis, at 
the special instance and request of him, the said defendant, 
then and there let to him, and delivered to said defendant, 
and a certain James Dean, a certain negro man, &c., to be 
worked and used by the said defendant and the said Dean, 
for the space of one year. The said defendent undertook 
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and faithfully promised, among other things, that he would “4¥ TERM, 
take due and proper care of said negro, and would return 

him at the expiration of a year. to wit, &c. Nevertheless, Christy 
the said defendant took so little and such bad care of the said price ‘Adm’r. 
negro, &c., that by and through the mere carelessness, reck- 

lessness, remissness, negligence, Wc. of him the said defendant 

and of the said Dean, the said negro being, by the said James 

Dean, with the assent and permission of said defendant, em- 

ploved and compelled to work in a dangerous and improper 

situation, to wit, ina certain sandpit; and afterwards, to 

wit, &c., by the caving and falling of the sides of the said 

sandpit, wherein the said negro man was compelled to work 

as aforesaid, was crushed, overwhelmed, suffocated, and kill- 

ed, contrary tothe form and effect of the promise and under- 

taking of the said defendant, to the damage of said plaintiff, 

&c., 

The defendant pleaded first, not guilty ; second, ne unques 
administrator; third, said negro was not lost by neglect or 
want of care of defendant; and fourthly, that said boy was 
not employed by said Dean with the assent and permission 
of said defendant, and compelied, with such permission and 
assent, to work in a dangerous and improper situation, in 
manner and form as alleged, &c. 

Issues were taken upon all these pleas, and each of the is- 
sues were found for the plaintiff, and his damages assessed 
at six hundred doliars. A motion was made for a new trial, 
on the grounds, that the verdict was against law and evi- 
dence, and because the court refused to give proper instruc: 
tions. 

There were six instructions asked for on the trial, by the 
plaintiff in error, but they were all refused. All the instruc- 
tions except, perhaps, one, appear to have been based on 
the supposition that the action was trespass on the case ; 
and the court refused the instruction, as it would seem, be- 
cause, in its opinion, the action was assumpsit on the con- 
tract. If the action be case, it is agreed that the instructions 
were properly refused. 

The fourth instruction which was asked, and refused was, 
“That in this action the burthen is on the plaintiff, to prove 
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SUPREME COURT OF MISSOURI, - 


MAY TERM. the neglect and carelessness charged in the declaration, and 





it is not to be presumed without evidence.” 


Christy It will be observed that all the pleas filed in this case were 
Price, Adm’. upon the supposition that the declaration was in case, and 


not assumpsit. Issues were taken to these pleas, and the 
jury responded to each of the issues, finding the defendant 
guilty, in the manner and form as charged, and that plaintiff 
was administrator as alleged, and that the negro was lost by 
the carelessness of defendant. 

The declaration is, in my judgment, clearly a declaration 
in assumpsit. It alleges that in consideration of the bail- 
ment of a certain slave to the defendant and another, de- 
fendant undertook and promised to take good care of said 
slave; but that he took so little care of said slave, and made 
him work in such dangerous situations, that the slave was 
killed, to the damage of the plaintiff. In substance, the 
whole averment is, that for a valuable consideration, to wit, 
the bailment of a slave, the defendant made a contract with 
plaintiff to take good care of said slave, and then avers a 
breach of that contract, by which the plaintiff was dam- 
aged. 

It appears to me unnecessary to enter into any critical 
examination of the forms which precedents have adopted, 
with a view to test the accuracy of this form by those which 
use and judicial determinations have sanctioned. The dis- 
tinction between the forms in assumpsit and case are so sub- 
tle and refined, that the basis of the distinction is hardly worth 
an inquiry. In the declaration now before the court, every ma- 
terial allegation avers words of contract, and not of tort ; 
“Undertook and promised,” and “contrary to his undertaking 
and promise,” are not expressions to be found in an action 
of case, (in tort,) except where the promise and undertaking 
are made merely inducement to the action. Here the con- 
tract isnot brought in by way of inducement, but by express 
averment, and its breach is expressly averred as the ground 
for claiming damages. 

If 1 am correct in supposing the action to be in form as. 
sumpsit, it is clear that the plaintiff in error cannot avail him- 
self here of any misjoinder, occasioned by his own pleadings. 
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But there is one objection to the judgment which was ob- MAY TERM. 


tained in the circuit court, which may entitle the plaintiff in 
error to its reversal. 


1842. 


Christy 


The plaintiff sues in assumpsit, charges a special contract ping “eae. 


by defendant to take good care of the slave hired; and al- 
leges a breach of that special contract. To prove his case, 
he offers in evidence a special written contract, which con- 
tains not one word about any care that was to be taken of 
the slave by the defendant or his co-contractor, Dean ; but 
is an obligation on their part to perform several other things, 
to wit; to clothe and feed the negro; to pay his doctor’s 
bills, if sick; to return him at the end of the year, &c. It 
is true that by implication of law, the obligees in the con- 


A party can- 


not recover on 


tract are bound to take good care of the negro, and would an implied 
be responsible, if through their negligence or misfeasance contract, 


when there is 


the slave was lost: But I have not seen any case, in which an express 


a plaintiff is allowed to sue and recover on an implied con- 
tract, where there was an express contract in force, and not 
executed or rescinded. Itis plain, that the party here could 
have sued on his express contract to return the negro, and 
either in his declaration or replication charged the misfeas- 
ance complained of ; and if his case was made out by proof, 
he could have recovered. 

Iam aware that there are decisions which go so far as 
to settle that when the express contract is nothing more 
than the law would imply, a party may recover on the com- 
mon counts. But the declaration in this case was not gene- 
ral indebitatus assumpsit, but on a special contract, and that 
an implied contract, when there was an express contract in 
force. 

On this point, however, no adjudication is necessary ; an 
amendment of the declaration in this particular might be 
advisable, to effect an ultimate decision of the case on its 
merits. 

The fourth instruction which was asked by the plaintiff in 
error, and refused by the circuit court, it need hardly be 
said, was clearly the law. It amounted to nothing more nor 
less than that the plaintiff was bound to make out his case; 
that he was bound to prove the misfeasence charged in his 


contract in 
force. 
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maY Team. declaration. This instruction being connected with five or 

1842. ix others which were wrong, the circuit court probably 

Gauty overlooked it; or the court may have refused it on the suppos- 
ition that like the others asked, it was intended to mislead the 
jury, and to create an impression that the negligence to be 
proved, must be brought home to Howard F. Christy per- 
sonally. But the instruction is couched in general language, 
and merely tells the jury that the plaintiff must prove the 
negligence a$ charged. If the court had given any instruc- 
The refusal of WOM at all in this case, and told the jury what was the law ap- 
acorrect in- plicable to the case, | apprehend this court would not be dis- 
struction, Wr posed to grant a new trial for the refusal of the fourth in- 


accompanied 
with any ex- struction. But we cannot tell, but that the refusal of the 


position of - ee : : : i 

the law of the Court to give this instruction, unaccompanied as it was with 

pay peel any exposition of the law of the case to the jury, may have 
induced a belief on the part of the jury, that the plaintiffhad 
made out his case, when he produced the written agree- 
ment, and proved the death of the negro. [should not, 
however, place much reliance on this conjecture, in a case 
free from doubts in other respects, especially as the jury res- 
ponded to all the issues, and expressly found that the negro 
was lost by the carelessness of the defendant. 

As one of my brother judges is of opinion that this action 
was in tort, and not on contract, and as I am not myself sa- 
tisfied that the jury Were advised of what proof was requi- 

site to establish Chisty’s liability, I am willing that the judg- 
ment be reversed and the cause remanded to the circuit 
court for a new trial. 





Veo 
Price, Adm’r. 
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Van Wryxte and Ranpary v. M’Kee, Defendant, and ™A4¥ TERM. 
ae 1842. 
Baum, Garnishee. 





Van Winkle & 
A deed of assignment void as to creditors is valid between the parties, and —_— Randall 

does not, from being void as to creditors, create the relation of debtor McKee. deft 
and creditor between the grantor in the assignment and the «ssignee.” and Baum — 
The validity of the assignment cannot be tried in a court of law, upon Garnishee. 
an issue made between a judgment creditor and the assignee, garnisheed 
on an execution, under the provisions of the 8thsection of the act con- 
cerning “executions.” (R. 5. 1835, p. 254.) 


Error to St. Louis Circuit Court. 
Hamitron for Plaintiff. 


Gampste for Garnishee. 
‘Opinion of the Court, delivered by Scott, Judge. 


Van Winkle and Randall] obtaine? a judgment in the St. 
Louis circuit court against Hiram McKee, on which a fieri 
facias was issued, with directions to summon Jacob Baum as 
garnishee. Baum appeared, and in answer to the interrogato- 
ries exhibited, stated that McKee had made an assignment to 
him of property and debts for the benefit of his creditors, 
requiring them, before they should have any interest in the 
trust, to assent to the assignment, and release McKee from 
his debts. It was admitted, this assignment was invalid as 
to the creditors of MciXee, for the reason it exacted from 
them a release of their debts. Baum’s answer alleged fur- 
thermore, that he, immediately after the assignment, took 
the property in possession, and proceeded to sell the same, 
and collect the debts, and then gives a detailed account of 
the manner in which he executed his trust ; claims a credit 
for payments which he‘mad3; acknowledges a balance in 
his hands, which he claifns, and denies that he owes the de- 
fendant, McKee, any thing. The answer was put in issue, 
which was tried by the court sitting as a jury, and a verdict 
and judgment were rendered for the garnishee, to reverse 
which this writ of error was sued out. 
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“82 The point has been made, whether a trustee is a debtor, 


within the contemplation of the eighth section of the act 
Van Winkle & concerning executors, and consequently liable to be sum- 
= moned as garnishees under its provis’ons. That section en. 
a od *t acts, when a fieri facias shall be issued, if no property can 
Garnishee. be found whereof to levy the amount due on the writ, the 
sheriff shall summon such debtors of the defendant as the 

A deed of as- 


signment void Plairtiff shall direct, to appear and answer such inter1oga- 
as to creditors 


is valid be. tries as may be exhibited touching their indebtedness to: 


tween the par- the defendant in the execution ; and further provides, that 
ties, and does 


not, from be- !ike proceedings shall be had as are or may be provided in 


ing void as to case of garnishees summoned in suits originating by attach- 
creditors, cre- ei 


-ate the rela-ments. It is not conceived that any necessity exists for giv- 


tion of debtor - - : , ; : : | cea 
cl alate ing this section a bi oader interpretation than is warranted 
hatwvonn the by its letter and spirit, as there is a forum whose powers are 
ntor in the . . . . 
Satapuant, ample, and whose mode of procedure is well suited for af- 
a. *S the }o'ding redress to creditors, whose executions may be hin- 
validity of the dered by the contrivances of their debtors. This is an at- 
assignment . 1, : : 
cannot betried tempt to give to courts of law the control and management 
court of of trusts. The act of summoning the assignee is an admis- 
aw, upon an , . ’ ° . 
issue made be- Sion that he is a trustee for the debtor in the execution ; or 
tween a judg- Me a. ae es : aes ee 
iikemtines least it assumes, that although the assignment is void as 
and theas- to creditors, yet as between the parties to it, it has had the 
signee, gar- . . > 
nisheed on an effect of transferring the property and effects of the debtor. 
execution, Uun- The creditors may treat it as a nullity, and sue out their ex- 
der the provi- ‘ . 


sions of the ecutions, the liens of which will attach on all property sub- 

a. ject to execution, from the time they are placed in the hands 

cerning “exe- of the sheriff, and it may be seized and sold under them ; 

cutions.” (R. . 7 - : 

S$ 1835,p.. and if there are debts conveyed by the assignment, the per- 

oo sons owing those debts may be summoned as garnishees. 
Assuming, then, that the assignee is a trustee for the credit- 
ors, can it be said that he is a debtor to the defendant in the 
execution. The assignment, although void as to creditors, 
is yet valid between the parties ; and the grantor in the as- 
signment having disposed of his property for a fraudulent 
purpose, would not be heard in a court of law or equity as- 
serting his rights against his assignee. Story’s Equity, first 
edition, sec. 371. 

For the sake of creditors and purchasers, courts of equity 
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would compel an execution of the trust, even although the oe 
grantor in the assignment might be a party to the suit with : 
his creditors ; vet, as hala the parties themseives, its Van Winkle & 


principles forbid its interference. This assignment being eae 
void as to creditors on account of fraud, could not, according McKee, def’t. 
and Baum, 


to those principles, create the relation of creditor and debtor Garishee. 
between the grantor in the assignment and theassignee. He 
could safely say he was no debtor to the grantor in the as- 
signment. Here then isamere trust in the hands of the assignee, 
subject to the claims of creditors. Are the powers of a court of 
law adequate to its adjustment? Can it take an account of, 
and adjust the conflicting, claims of different creditors, 
direct the order of preferences and payments, according to 
their respective priorities, and marshal the various funds on 
which particular creditors may have a lien, so as to secure 
to each creditor a due proportion of the assets according to 
his particular right® It cannot be necessary for courts of 
law to repudiate any such jurisdiction: it never belonged to 
them, and they are sufficiently burdened with their own le- 
gitimate duties, if nothing else influenced them, not to desire 
an inconvenient enlargement, by usurping the peculiar func- 
tions of our courts of equity. Judge Story, in his Comment- 
aries on Equity, remarks: “The trusts arising under gene- 
ral assignments for the benefit of creditors are in a peculiar 
sense the objects of equity jurisdiction. For, although at 
law there may, under some circumstances, be a remedy for 
the creditors to enforce the trusts, that remedy must be very 
inadequate, as a measure of full relief. On the other hand, 
courts of equity, by their power of enforcing a discovery 
and account from the trustees, and of making all the credit- 
ors, as well as the debtor, parties to the suit, can administer 
entire justice ; und distribute the whole funds in their pro- 
per order among all the claimants, upon the application of 
any of them, either in his own behalf, or on behaif of him- 
self and all the other creditors.” Are not most of the mis- 
chiefs which flow from these assiguments, to be traced to 
the departure from these principles in their administration ? 
If the assignee can be called on to exhibit his accounts to 
one, he can to every creditor of the person making the as- 
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MAY TERM. signment, and the costs of these proceedings must consume 
—— the trust fund. 

Van Winkle& But to show the great inconvenience of the construction 
—" contended for by the appellant, Jet it be borne in mind that 
McKee, def’t. justices of the peace, in relation to executions which may 
oo issue from their courts, have precisely the same power and 
jurisdiction as is conferred on the circuit court. See Revis- 
ed Code, “ Justices’ Courts,” article 7, sec. 12. Can these 
courts be adequate to the adjustment of the question which 
must necessarily arise in administering the trust ; must they 
not necessarily transcend their jurisdiction, in settling the 

claims of persons under it ? 

Judgment affirmed. 


Riecs v. Tue Crry or Sr. Lovts. 

To entitle a party to damages upon a protested bill of exchange, drawn or 
negotiated within this State, the bill must express to be for “value re- 
ceived.” 

Error to St. Louis Court of Common Pleas. 


’ Crockett for Plaintiff. 


Hupson for Defendant. 
Opinion of the Court, delivered by Tompkins, Judge. 


The plaintiff in error, Elisha Riggs, commenced his suit 
in the court of common pleas, against the City of St. Louis, 
upon several instruments of writing, made by the city in 
the form following, to wit: 


Treasurer of the City of St. Louis, pay to bearer fifty 
: dollars, being half a year’s interest due on, &c., on tie bond 
of the City of St. Louis, number —, to R. Simpson or order, 
on account of funded debt. Signed, &c. 
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The counsel for the plaintiff in error has cited a number “342. 

of authorities to show that this instrument of writing is a el 
bill of exchange under the law-merchant; and not content Riggs 
with the judgment of the court of common pleas in his py, City “ 
favor, for the principal and interest due on the several in- St. Louis. 
straments of writing, on which the action was founded, he 
now seeks to reverse that judgment, because the court did 
not also allow him damages, as on a bill of exchange. On 
the part of the city, it is contended that these instruments 
of writing here sued on, are not bills of exchange, being 
payable out of a particular fund, and not expressed accord- 
ing to our statute, to be for value received. I see no evi- 
dence on the face of these instruments that they were to be 
paid out of a particular fund ; and though it was agreed on 
the record that the city ordinances might be read as public 
law in the agreement of the cause, we have had no refer- 
ences to them to show that the writings sued on were to be 
thus paid. Our statute, however, we believe, settles the 
matter. The act concerning bills of exchange, section 7, 
p. 98 of the Digest of 1835, provides, that “When any bill 
of exchange expressed to be for value received, drawn or 
negotiated within this State, shall be duly presented for ac- 
ceptance or payment, and protested for non-acceptance 
or non-payment, there shall be allowed and paid to the 
holder by the drawer and endorser, having due notice of the 
dishonor of the bill, damages, &c. 

The counsel for the plaintiff in error, contends that it is 
sufficient to satisfy the above recited section of the iaw, ifit 
can be collected from the face of the instruments of writing, 
that they were made for value received, and it was not in 
the contemp.ation of the lawgiver that the very words “va- 
lue received,” should appear on the face of the writing ; but 
that it is sufficient if equivalent terms are used. What would 
be equivalent terms, must consequenly be matter of construc- 
tion, and on many occasions different opinions might be en- 
tertained, and thus a door for litigation left open. Our sta- 
tute concerning bonds and promissory notes, has delined dy son 
what shall be a negotiable promissory note. See section six ges upon a 


of the act, page 105 of the Digest, And this section has pen ting 
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mar TERM. received a strict judicial construction. We now feel dispos- 
*__ ed to construe this section of the law concerning bills of ex- 
Riggs change with the same strictness, in furtherance of what is 
The City of believed to be the intention of the legislative body. Itis as 
St.Louis. convenient to write the words ‘value received,’ as any others 
, . of the like import; and if suitors demand damages by the 
Trawn or ne- : : : 
gotiated with- benefit of the act, they must comply with the terms prescri- 
in this State, hed by that act. Because, then, the instruments of writing 
the bill must 


express to be sued on are not expressed to be for “value received,” it is be- 
for “value re- 





wined?” lieved the court of common pleas committed no error in re- 
fusing the plaintiff in error damages. Its judgment, then, is 
affirmed. 


Powrett, & Powe v. Tuomas. 

Where a person endorses a promissory note in blank, not being a payee, or 
endorsee, he is equally liable with the maker of the note, and may be 
sued as an original p»omisor, whether the note is negotiable like an in- 
Jand bill of exchange or not. 


Appeal from St. Louis Court of Common Pieas. 


Carrout for Appellants. 


he 


Hupson for Appellee. 


Opinion of the Court, delivered by Scott, Judge. 


David Thomas instituted an action of assumpsit against 
P. & J. Powell, on a promissory note, of which the follow- 
ing is a copy : 


Sr. Louis, March Ist, 1839. 
Six months after date I promise to pay to the order of 
David Thomas, eight hundred and seven mee dollars, for va- 
lue received, with interest at the rate of ten per cent. per 
annum, from due until paid. 


Tuomas L. Fontvarne. 
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On the back of the note the names of P. & J. Powell were ™4¥ TERM. 


endorsed in blank, and they were charged in the declaration 


as the makers of the note. On the trial, the court below in- Powell and 


structed the jury that Thomas L. Fontaine was the party 
originally liable on the note, and that P. & J. Powell were 


_ his securities. There was a verdict and judgment for Tho- 


mas, the plaintiff below, from which P. & J. Powell have 
appealed to this court. The questien is, whether P. & J. 
Powell are to be regarded as securities to the note. This is 
acase of the first impression in this court, and it must be 
admitted is not without its difficulties. Cases from the Eng- 
lish and American books have been cited, which show that 
an endorsement like that in the present case, has been re- 
garded by some courts as evidence of an undertaking of one 
character, and by other courts as evidence of another and a 
different undertaking. All admit that the party making the 
endorsement is bound in some way, or in some event; but 
a contrariety of opinion prevails as to the time and manner 
of the liability attaching. Should the endorsers liability be 
varied from that intended by him at the time of making the 
endorsement, he must attribute the consequences to his own 
neglect, as it was in his power to define his undertaking with 
precision. What then is the nature of the undertaking of a 
party who endorses a note in blank, payable to another ? 
The pesition of the name on the instrument would seem to 
signify that he was only to be held as endorser; but if that 
was the intention, he should have been the payee of the note, 
as otherwise he could not, by the endorsement, transfer the 
legal interest in the note. In the case of Moris v. Bird, Ll 
Massachusetts Reports, 440, similar to the present one, the 
court says, it was plain the defendant intended making him- 
self liable in some way. Had the note been made payable to 
him, negotiable in its form, the plaintiff would have been re- 
stricted to such an engagement, written over the signature, 
as would conform to the nature of the instrument. In such 
case the defendant would have been held as endorser, and 
in no other form, for such must be presumed to have been 
the intent of the parties to the instrument. But this note 
was not made payable to the defendant, and therefore was 


Powell 
Vv. 
Thomas. 
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May TERM. not negotiable by his endorsement. What then was the ef- 
~"___ fect of his signature? It was to make him absolutely liable 
Powell and to pay the contents of the note. He puts his name upona 
stay note payable to another, knowing he could not be consider- 
Thomas. ed ip the light of a common endorser, and that he was enti- 
tled to none of the privileges of ‘that character. He leaves 
it to the holder of the note to write any thing over his name 
which might be construed not to be inconsistent with the 
nature of the transaction. The holder chooses to consider 
him asa surety binding himself originally with the principal, 
and he has a right todoso. If he wasa surety, then he 

may be sued as original promissor.” 
We have taken the liberty to transcribe this passage from 
Where a per- the opinion delivered in the above cause, as embodying our 
aa. own views, and as containing the most reasonable interpre- 
note in blank, tation of the intent of the party making an endorsement si- 
acon fal milar to that in the cause now under consideration. Many 


dorsee, he is other cases might be cited from the same reports, supporting 
equally liable .., es . 

with the ma- this view of thesubject. See 13 John. 175. 

ker of the : as ie = . 
ahe,aalany The case of Baker and Briggs, 8 Pickering, is an authority 


be sued as an to show that where the contrary does not appear, it will be 
rege a presumed that the execution of the note, and the making the 
<a ig endorsement, were cotemporaneous acts. The party mak- 
like an inland ing the endorsement is regarded as being privy to the con- 
+ nang sideration; and it will be presumed that it was taken on the 
not. faith of the endorsement, and he will not be heard in object- 
ing the want of consideration for his endorsement. This 
we hold is the light in which a blank endorsement, made by 
a party who is not the payee of a note, is to be regarded, if 
nothing to the contrary appears. The real contract of the 
parties may be shown ; but in the absence of all proof, the 
foregoing are the principles by which we think courts should 
be governed in determining the liability of a party who, 
when not a payee or endorsee, will make a blank endorse- 
ment on a promissory note. Carver v. Weaver, 5 Massa- 

chusetts Rep. 546. 
There being another cause before the court involving the 


same question on a note negotiable, we are of opinion that 
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the doctrine stated above is applicable as well to notes which ay TERM. 
may be negotiable like inland bills of exchange, as to notes 


which are not negotiable. 
Judgment affirmed. 


Byrp v. Knigutron—Tue Same v. Tue Same. 


Defendant covenanted with plaintiff for the payment of a certain sum of 
money, and at the same time, and as part of the same transaction, gave 
his notes to plaintiff for the payment of the money. Held: That the 
plaintiff had two remedies, one on the covenant and the other on the 
notes, and was at liberty to pursue either. 


Appeal from Jefferson Circuit Court. 


Auten for Appellant. 


Trivett for Appellee. 
Opinion of the Court, delivered by Tompkins, Judge. 


Thomas Byrd commenced this action in the circuit court 
of Jefierson county, on a promissory note for five hundred 
dollars. Judgment was given in the circuit court for the de- 
fendant, and to reverse that judgment this appeal is prose- 
cuted. 

On the trial of the cause, the defendant offered in evi- 
dence, and the court admitted, a deed to the following effect: 
“This agreement, made this 13th day of December, 1838, 
betwixt Thomas Byrd, of the one part, and Ammon Knigh- 
ton, of the other, witnesseth: that the said Byrd, for and 
in consideration of two notes of hand, signed by the said 
Knighton, one due and payable on the 25th day of Septem- 
ber, 1839, the other due and payable in the year following. 
Reference to said notes of this date, making the sum of one 
thousand dollars, and upon the express condition, to wit: 
that the said Knighton, [Byrd,] his heirs, executors, &c., 
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1842. 


Byrd 
Knighton: 
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shall and do well and faithfully perform the covenants here- 
inafter mentioned, on his part, first to be kept and performed 
by himself, covenant, promise, and agree to execute and de- 
liver to the said Knighton, a deed, with covenants against 
his acts, of and for all a certain tract or piece of land lying 
in the county of, &c.; and the said Knighton doth hereby, 
for himself, his heirs, executors, &c., covenant, promise, and 
agree to and with the said Byrd, as follows, to wit : to pay 
to the said Byrd, his heirs, or assigns, the just and full sum 
of one thousand dollars; five hundred dollars due and pay- 
able on the 25th day of September, 1839; the further sum 
of five hundred dollars, due and payable on the 25th day of 
September, 1540. Both notes dated the date of this agree- 
ment: payments to be made at Herculaneum, &c.” The 
agreement then, after reciting several covenants, not material 
in this cause, recites, that “the said Byrd agrees to receipt, 
on the full payment of the two mentioned notes, two judg- 
ments which he holds against Samuel L. Palmer; on the 
full payment of the notes, from this day the judgments 
against the said Palmer are to be cancelled, and null and 
void.” 

This is precisely the language of the instrument of wri- 
ting. The defendant also gave evidence that the considera- 
tion of the deed above mentioned, and the consideration of 
the two notes sued on in these two actions, was the same. 
To the admission of all this evidence, the plaintiff in the 
action excepted ; and the admission of that evidence by the 
circuit court, is assigned for error. 

To sustain the judgment of the circuit court in this cause, 
the defendant relies on the case of the Bank of Missouri v. 
Tisson, decided by this court. See vol. 1,p.617. From 
the report of that case, it appears that Tisson owed the 
Bank three hundred dollars, for which they held his note, 
and had sued on it. After making the note sued on, Tisson 
executed to the Bank a mortgage, in which it was acknow- 
ledged that he owed the Bank threehundred dollars. Tisson 
then, in the mortgage, expressly covenants to pay the said 
sum of money. It also appears that the note sued on was 
renewed in pursuance of the understanding in the covenant. 
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The circuit court, on the motion of Tisson’s counsel, instruct- —— 
ed the jury that the covenant in the mortgage deed extin- = an 
guished the note and effected a merger. Thiscourt then Byrd 
said we do not think the circuit court committed error in 
the instruction given. It is well established law, that where 
adebt exists by simple contract, the taking of a covenant, a 


v. 
Knighton. 


ond, or higher security, extinguishes > simple c act 
bond, or hig! urity, extinguishes the simple contract 
debt ; and it is also law, that where a debt or duty exist by 
covenant, that the taking of a less security, gives no cause 
of action on the new security, unless, indeed, it amounts to 
a payment, or eflects a satisfaction of a previous debt. 
But such is not the state of the case in the two causes Defendant co- 
aie Se ; ; ene: ; venanted with 
now beiore us. The notes sued on by the plaintiff, and the plaintiff for 
the payment 
of a certain 
ence at the same instant, and by the same act. The notes sa yer —— 
‘ P . ms nase anda le 
and deed are parts of the same transaction. The defendant same time. 


deed given in evidence by the defendant, sprang into exist- 


and as a_ part 


evidently gave the notes as collateral security for the pay- oe tian 
ment of the money. Not more than one half of the cove- transaction, 
nants contained in that deed have been set out here; and Cae 
there are now so many set out, that it is evidentivy a very henge 
troublesome business to declare on it. There was no ocea- the plaintitt 
sion for the defendant to introduce a witness to prove that naan 
the notes and the deed related to the same contract; it is the covenant, 
evident from their faces, that they are a part of the same pongo ae 
transaction. It is also evident that the defendant by giving pea a oon: 
those two notes intended, or at least pretended, to afford the sue either. 
plaintu¥ a simpler mode of recovering the money than he - 
would have had by suing on the agreement. 

The rules of law are, and ought to be, fixed and perma- 
nent. ‘hey permit men to contract after their own way, 
provided their meaning be expressed. It is not at all in- 
consistent with the rules of law, that the defendant should 
have given the plaintiff two remedies, either of which he 
might use to recover this money. He has done so, and he 
must now abide the consequences of his act. 

The judgment of the circuit court will be reversed, be- 
cauSe that court suffered the agreement to be given in evi- 
dence, to defeat a recovery on the two notes sued on in these 
actions. The cause is remanded. 
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Mixuineron and others v. Minurneron and others. 


In proceedings under the act concerning partition of land, the interests of 
all the claimants of the land should be set forth and proved. 


‘rror to St. Charles Circuit Court. 
CunnineuaM for Plaintiffs. 


Coatrer for Defendants. 


Opinion of the Court delivered by Tompkins, Judge. 


In the month of August, 1834, Seth Millington died pos- 
sessed of certain iands and lots in the county of St. Charles, 
leaving no children, but several brothers and one sister, and 
their descendants, and also a father; some residentin Missouri, 
and others non-residents. At the May term of the circuit 
court for St. Charles county, in the year 1841. Seth Milling- 
ton, the present defendant in error, and others, claiming in 
the right of Ira Millington, their father, deceased, a brother 
of the deceased Seth Millington, filed their petition, praying 
a division of the lands, &c. of the dec’d Seth Millington. At 
the November term, for the year 1841, that court made an 
order directing a partition of the estate, and assigning to 
each heir and representative his portion, and Jeremiah Mil- 
lington, brother and one of the representatives of the de- 
ceased, being dissatisfied with the share allotted to him, pro- 
secutes this writ of error, to reverse the judgment of the 


circuit court rendered in the cause. The land which the pe- ~ 


titioners wish to divide is thus described : 

Ist. A tract of land lying in the county of St. Charles, 
Missouri, in what is called the “Prairie Haute,” near the 
town of St. Charles, containing two hundred and thirty ar- 
pens, being five and three-fourths arpens in width, and forty 
arpens in depth, conveyed by Louis Tayon and wife, to Seth 
Millington by deed, &c., and described in said deed as bound- 
ed on the east and north by lands of Isadore Savage, and on 
the west and south-west by lands originally granted to Fran- 
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cois Socier, and on each end by vacant lands, otherwise MAY TERM. 
commons, belonging to the town of St. Charles. _— 
2nd. A tract of land adjoining the former, of ten arpens Millington 

or five in length by two in width, conveyed by Daniel Col- ———,* 
gan to Seth Millington by deed, &c., and described in said and others. 
deed as being near the town of St. Charles, and bounded on 
the end next the town by the commons or vacant land, on 
the northwardly side by land of the said Millington, on the 
west by land of Peter Glenday, on the south by land owned 
perhaps by one Selby. 

Jeremiah Millington, the plaintiff in error, not content 
with the order of the court, which gives him only the part 
he is entitled to in his right of heir or legal representative 
of the deceased, produces, as evidence of his right to a 
greater quantity of the land, two certificates of the recorder 
of land titles under an act of congress making further pro- 
vision for settling the claims to lands in the territory of Mis- 
souri. 

The first of these certificates is in the words following, to 
wit: “The claim of Seth and Jeremiah Millington under 
Charles Tayon, to a lot lying and being in St. Charles com- 
mon field, containing one arpen front by forty arpens in 
depth, bounded east by Tayon, under Hebert; west by 
Charles Tayon; south, by the commons, or domain, and 
north, by public land, has been duly confirmed.” 

The second certificate is in these words: “The claim of 
Seth and Jeremiah Millington, under Charles Tayon, to a 
lot lying and being in St. Charles common fie!d, containing 
one arpen front by forty arpens in depth; bounded east by 
Sharles Tayon; west, by Charles Tayon, under Hebert: 
south, by the commons, and north by public land, has been 
confirmed, &c.” 

Both certificates are dated 26th May, 1825. Some evi- 
dence was given to prove that Seth Millington in his life- 
time admitted the claim of Jeremiah Millington, the plain- 
tiff in error, to a right in the two forty arpen lots confirm- 
ed by the recorder of land titles. 

But no evidence was given to prove that these two forty 
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arpen lots were part of either of the tracts of land, the par- igs under the 
act concern- 
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“May TeRM. tition of which had been ordered by the circuit court. That 


5 cll court would necessarily require the petitioners to show some 
Millington evidence of title to the land which they prayed to be divided, 
Millington and accordingly they produced a deed for the tract first descri- 
and others. bed from Louis Tayon and wife to the deceased, and this 
ne postition deed recites that this land had been conveyed by Charles 
of land, the Tayon by deed of gift to Benoit and wile, and by said Be- 
0 —— noit and wife to Louis Tayonfrom whom the deceased claim- 
rie “age ed title. It is in evidence then that the title to the two forty 
forth and pro-arpens lots was derived to Seth and Jeremiah Millington 
from Charles Tayon, and for any thing here proved, it might 
have proceeded directly from Chsies Tayon to them; 
whereas, the title to the first described tract of land is de- 
rived to Seth Millington, deceased, from Charles Tayon 
through Benoit and wife, and Louis Tayon and wife. The 
reasonable presumption, then, is from the evidence before 
us, that the two forty arpen lots form no part of the tract 
first above described. Because we cannot presume either 
that Millingtons would purchase, or that Charles Tayon 
would sell to them what he had before granted to Benoit 
and wife. These presumptions necessarily arise from the 
fact, that the forty arpen lots are not proved to be a part of 
the first above described tract of land. The second tract 
consists of ten arpens only, and therefore Jeremiah Milling- 

ton’s claim could not be a partof that tract. 

It not being made to appear to this court that the land 
claimed by Jeremiah Millington as confirmed to him and 
the late Seth Millington, constitutes any part of the tract of 
land purchased by the deceased from Louis Tayon, the judg. 
ment of the circuit court must be affirmed, and the cause 


: is remanded. 
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Duvaup and others v. Raistx and others, defendants, and 





Buam & Axrcurr, garnishees. Duvall & oth- 

ers v. Raisin & 

E . others, Def ’ts, 

1. The assent of creditors will be presumed to a deed of assignmentand Blair 
made for their benefit, containing no stipulations or conditions preju- Archer,Garni- 


S 


dicial to their interests. Therefore, where such a deed was made for ° 
the benefit of certain preferred creditors, who were named as parties to 
the deed, but did not execute the same, their assent was presumed, 
they not being required to execute the deed before receiving the bene- 


fit of its provisions. 


- 


2. Endorsers are viewed by courts as creditors, and a deed of assignment 
made for their security is valid, although no payments had been made 
by them at the time of the execution of the deed. 

3. The neglect or delay of the assignee in making out a schedule of assets 

and liabilities, referred to in the deed as part thereof, will not render 

the deed inoperative. 


Error to St. Louis Court of Common Pleas. 
Crockxerr for Piaiutifls. 
Bram & Ganrr for Defendants. 
Opinion of the Court, delivered by Napton, Judge. 


This was an action of assumpsit by Duvall, Keighler & 
Co., against If. Li. Raisin & Co. An attachment was sued 
out, and Montgomery Blair and idward i. Archer, sum- 
moned as garnishees ; blair & Archer denied all indebted- 
ness, except such as might be considered as arising from a 
deed of assignment, made by H. H. Raisin & Co., to them 
as trustees, by which all the property of said H. H. Raisin 
& Co. was conveyed to them for the benefit of certain pre- 
ferred creditors. ‘This assignment was made 24th April, 
1841, between Henry HH. Raisin, Wiare D. Parsons and John 
Ward of the first part; Edward lH. Archer and Montgom- 
ery Blair, of the second part; and the several other persons 
named in the instrument, creditors of H. H. Raisin & Co. of 
the third part. The assignment purported to convey all the 
property of H. H. Raisin & Co. to Blair & Archer, giving 
them full power and authority to disprove of the same upon 
a special trust, that after paying the expenses attending the 
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“MAY TERM. assignment, the trustees should apply the monies arising 


prsveer therefrom to the payment of several preferred creditors, 


Duvall & oth- enumerating them. This deed was executed by the parties 


aang of the first and second part, the assignors and the trustees 


and Blair &and Blair, admitted that he had received under this deed, 
Archer Garni- ; 
shees. property and effects to the value of five thousand dollars, 


which he held for the trust purposes specified in said deed. 


It was specified in the deed, that schedules of the property 
and of the liabilities of the assignors were annexed to the 
deed; but, these schedules hai not been made out, and were 
not in fact, attached to the instrument. 

Upon this state of fact the judgment of the Court of Com- 
mon Pleas was for the garnishees, and to reverse this judg- 
ment, a writ of Error is sued out. 

There are several objections made to the validity of this 
assignment, which we will proceed to consider. 

The assent Ist. It is insisted that the deed is void, because it was not 
Ser encuted by the creditors. Had the creditors, named in the 


will be pre- 


oe pl assignment as parties, been required to execute it before they 
ssign- x rae : i 
ment made for could take the benefit of its provisions, their assent to the 


pl age deed could not have been signified in any other mode. Gan- 
stipulations or ard v. Lord Lauderdale, 3 Sim. R. 1. But where there is 


conditions ; ; a : 
prejudicial to NO stipulation for a release, or any other condition in the 


their interests. instrument, which is not for the benefit of the creditors, 
Therefore, 


where such a their assent will be presumed. 2 Story Eq. 302. Drake v. 
- ha te Rogers & Shreenbury, 6 Mo. R.320. Deeds of this descrip- 


= 8 yer = tion are frequently made for the benefit of persons who are 
TT redalt- ° 
ors, who were absent, and where they are clearly for the benefit of such per- 


neg the Sons, and no terms are imposed, no expression of the assent 
deed, but did of the preferred creditors has been held necessary, in order 


t t : 
incu, thede that the legal estate should vest in the trustee. Brooks v. 


sore Marbury, 2 Wheat, R. p. 97. 
they not being 2nd. The persons preferred in this assignment were en- 
pi eh dorsers, and because there is no evidence that the notes of 


se a ee which they were endorsers had been paid, it is argued that 
1 e . . on¢ 
of’ its provis- they are creditors. The endorsers stand in the position of 


age securities for the assignors, and it}has never been questioned, 


Endorsers but that money or property could have been placed in their 


are viewed by hands to indemnify them against loss. Nor is any reason 
courts as cred- 
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perceived why property may not be transferred to a trustee me. 
for their benefit. ; 


To hold an endorser not to bea creditor, would certainly Duvall & oth- 


— . . * |, ers v. Raisin & 
be an effectual mode of nullifying all assignments in whieh oiners Def ts, 


preferences are given, as in all, or nearly all of them, theand Blair & 


‘ : ; ., Archer, Gar- 
preferred creditors are the endorsers of the debtors, and it nishees. 


seems to be a prevailing opinion in society that they are not 


. . e bs it S$, < d qd 
only creditors, but creditors that have the highest claims rf nat 


, ment made fo 
upon ~* debto.. . oo end 
3rd. The neglect or delay in making out schedules, if such is valid, al- 


existed in this case, cannot render inoperative the deed of as- ‘housh no pay 





ments had 
signment. ‘The assignee in such cases, may file in equity —_ made by 
. Cee r em at’ 2 
and compel a delivery of the books and securities. Keys V. time of the ex- 
Brush, 2 Paige, Ch. R.312. _ of the 


The court is of opinion that the assignment was valid, 


and the judgment of the Court of Common Pleas is therefore, The neglect 


: or delay of the 
affirmed. assignee in 


making out a schedule of assets and liabilities referred to in the deed as part thereof, will 
not render the deed inoperative. 


Opinion of Tompkins, Judge. 


| dissent from the court in this case, not because I believe 
it necessary to the validity of a deed of assignment, that the 
creditors for whose benefit it is made, should sign it, when 
they are not required by its terms to sign. The statute 
itself gives an attachment against a debtor's goods, when he 
has fraudulently conveyed, assigned, or removed his _prop- 
erty, to hinder or delay his creditors. And nobody can 
doubt that the makers of this deed intended to hinder and 
delay the plaintitls in this action, when they made the deed 
of trust to the garnishees. In the present case [ see no 
reason to believe the existence of fraud, so far then as the 
garnishees have disposed of any of this property for the ben- 
efit of creditors, I am of opinion that their acts ought to be 
held valid; but, I cannot admit that the effects which they 
now have on hand, are not liable to be attached for the ben- 
efit of creditors not parties to that deed; for, most certain- 
ly, that property is still.the property of the defendants, and 
the law considers it constructive fraud to dispose of proper- 
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ma 849.” ty so as to hinder or delay creditors. The very act of as- 

* signing property for the purposes of that deed, is an attempt 
Duvall & oth- to withdraw the property from the operation of legal pro- 
ers v. Raisin & 


others, Def'ts, C&SS: and a trustee is appointed with powers to dispose of 


and Blair & the property to whomsoever the defendants may prescribe, 
Archer, Gar- areas : , : i RE 
chues. whether there be indebtedness or not. But the plaintiil has 


the privilege of going into a court of equity to disprove the 


claims ofa multitude of creditors of the defendant, instead of 


dealing with the defendant himself. I do not dispute the 
right of a debtor to prefer one creditor toanother ; it would 
be impractible to prevent him. But I contend that this right 
of preference must be limited to such creditors as are actu- 
ally paid ; and that it is no payment of a debt to put proper- 
ty into the hands of an agent to sell it to raise money to pay 
such creditors. Good morals and sound policy, in my opin- 
ion, forbid such a practice. A man whose debt amounted 
to one hundred, or, even two hundred dollars, could not alf- 
ford to compete with the number of creditors commonly 
provided for by such deeds. 


Curtis v. SETTLE. 

An affidavit, in attachment, that the “afliant has good reason to believe, and 
does believe, that the defendant is about to convey his property, so as 
to hinder or delay his creditors,” is sufficient, and it is not necessary 
to charge fraud in the acts alleged. It is sufficient to follow the words 
of the statute, and the words of themselves imply fraud. (See act con- 
cerning “Attachments,” Laws of Mo., session 1838-9, p. 6, sec. 1.) 
Appeal from the St. Louis Court of Commoa Pleas. 

King & Murvock for Appeliants. 


Darpy & Knox for Appellee. 


Opinion of the Court, delivered by Tompkins, Judge. 


This is an action commenced in the court of common 
pleas of St. Louis county by Curtis, against Settle. Judg- 
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ment was given for the defendant in the court of common mate = 
pleas, and to reverse that judgment the plaintiff appeals. nell 
Vhe defendant in the court of common pleas moved to Curtis 
quash the attachment on account of the insufliciency of the 
allidavit, which, after stating the indebtedness of the de- 
fendant, is in these words: “And that this afflant has good 
reason to believe, and does believe, that the said Thomas G. 
Settle is about to convey his property so as to hinder or de- 
lay his creditors.” 


Vv. 
Settle. 


The defendant in error contends that the affidavit required 
hy the attachment law, under which the attachment in the 
above cause was issued, should charge fraud where the fact 
upon which the affidavit is based, is a conveyance of pro- 
perty. The law relied on, is the fourth clause of the first 
section of the act to amend an act, &c., page 6th of the acts 
of the session of 1838-9, approved 13th February, 1838. 
Itis in these words : “ Fourth. Where the debtor has fraud- 
ulently conveyed, assigaed; removed, concealed, or disposed 
of, or is about to convey, assign, remove, or dispose of any 
of his property or effects, so as to defraud, hinder, or delay 
his creditors.” In the first member of this clause there are 
five cases in which a plaintiff, by making the required aflida- 
vit, may obtain an attachment : they all relate to a fraudu- 


a 
S 


7 


lent act already done: first, where the debtor has fraudu-, 
lently conveyed, where the debtor has fraudulently assigned, 
or has fraudulently removed his property, &c. In the se- 
cond member of said clause there are four cases stated in 
Which a plaintiff, making the proper affidavit, may obtain an 
attachment: first, where the debtor is about to convey any 
of his property or effects, soas to defraud any of his credit- 
ors: second, when the debtor is about to assign any of his 
property or ellects so as to hinder or delay any of his credi- 
tors. Again, where the debtor is about to assign any of his 
property so as to hinder or delay his creditors ; and so of the 
remaining cases. 
The aflidavit here, is, that the defendant was about to con- An affidavit, 
vey his property so as to hinder or delay his creditors. The Royemgse a 


words, “hinder and delay” are, in my opinion, of the same ant has good 


: ; : .  Teason to be- 
import, and either would have been sufficient. But the plain- jjeve, and does 
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may TERM. tiff has not done amiss to use both. The language is full 
“"__ after the manner of law writers; and it was not necessary 

Custis to charge fraud in the facts alleged in the affidavit. The 
Settle, Words imply fraud. The law, as it protects each individual 
in the enjoyment of his person and property, requires each 


believe, that member of society to have his property in readiness to be 
the defendant . pire, : ‘ 
is aboutto taken in execution whenever a judgment shall be obtained 


me ge > against him, in a court of justice: and he, who conveys to 
as to hinder or another his property, with intent to hinder or delay his cred 
delay his cre- . : ae . 

ditors,” is suf- itor, 1s guilty of a fraud on that creditor, and indeed, on the 
et — law of the lang: no less guilty is he who assigns his property 
sary to charge With intent to hinder or delay his creditors. By the process 


neliged- of the law he may perhaps have collected for twenty years 
It is sufficient previous money due to himself from other members of the 
to follow the . 


words of the Community, and when he becomes bv any casualty himself 
statute, and indebted, if he withdraws his property from the process of 


the words o ; 
themselves the law, by any of the means above mentioned, he becomes 


leat a a traitor to the community of which he isa member. If an 
cerning “At- honest man wishes to assign his property, the law for the re- 


tachments,”’ ,. , é ; ‘ 
Laws of Mo. lief of insolvent debtors furnishes him means of staying the 
ve ata hand of a hard creditor; and any other mode than that 
prescribed by that law is in itself fraudulent, and it is not 
necessary that the plaintiff sueing out an attachment should 
charge fraud in express terms, neither the letter nor the spi- 
rit of the act requires it. 
The affidavit then was good, and the court of common 
pleas in my opinion committed error in quashing it. Its 
judgment is therefore reversed, and the cause remanded. 
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THIRD JUDICIAL DISTRICT. 
Henry v. A. & L. Forses. 


It is the province of the jury to determine what credit is due to the testi- 
mony of a witness, and the court will not set aside the verdict, unless 
it is clearly against the weight of evidence. 


Appeal from the St. Louis Court of Common Pleas. 


Hunson for Appellee. 
Opinion of the Court, delivered by Tompkins, Judge. 


This suit was commenced by A. & L. Forbes before a jus- 
tice of the peace, where judgment being given agzinst 
Henry. He appealed to the circuit court: from the circuit 
court the cause was transferred to the court of common 
pleas. Judgment being again given for the plaintiffs below, 
appellees here, Henry brings the cause here by appeal, to 
reverse the judgment of the court of common pleas. 

The appellant moved the court of common pleas for anew 
trial, and that being denied to him, he assigns such denial for 
error. 

On the trial it was proved that the plaintiffs were import- 
ers and venders of looking glasses ; that on or about the 
15th or 20th of March, 1838, the looking glass, which is the 
subject of litigation in this cause, was imported by the plain- 
tiffs with the first goods of that season: that he afterwards 
put the said glass plate into a frame, which he understood 
belonged to the defendant: that in the spring of the year 
1838, or early in the summer of that year, the defendant 
told one cf the witnesses that he had spoken to the plaintiffs 
to bring him on from New York to the city of St. Louis, 
a looking glass plate; that the defendant stated that he un- 
derstood from his wife that the plaintiffs had sent a lcoking 
glass plate to his house in St. Louis in his absence, and that 
she would not receive it. This evidence being given, the 
plaintiffs called “on the defendant to give evidence. He tes- 
tified, that in coming over the mountains betwixt Philadel. 
phia and Pittsburg, when migrating to St. Louris, he had two 
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ERM. Jarce looking glasses, “what are called French plates,” in 


their frames, and one of the plates was broken ; that after 


Henry 


he arrived at St. Louis, he called on the plaintiffs to fix up 


Vv. ’ 1 : mar 
A.&L. Forbes, the unbroken one; that in the month of December, 1837, 


when the plaintiils put up the unbroken plate as aforesaid, 
he asked themif they would have him one broucht on from 
the east, that would be a match for that which was not bro- 
ken. The plaintills replied that they could; he then asked 
them if they could have him one brought on by the first of 
March, 1833 ; the plaintiffs replied they thougit they could. 
The defendant then told them if they brought him one to 
the city of St. Louis by the first of March then next, he 
would take it, and give them for it the sum of fifty dollars 
upon its delivery, which plaintiffs said they would do. The 
plaintiffs stated that the plate was to be delivered to him in 
the city of St. Louis, by the plaintiffs, by the first day of 
March, IS38, otherwise he would not be bound to receive 
it; and that upon the agreement being made as aforesaid, 
the plaintiffs took the said frame from his house, in the said 
city of St. Louis, to their store, in said city ; and that about 
eight on ten days afterwards he went to the store of the 
plaintiffs, and told them they need not send for the said 
plate, because he, the defendant, had received a letter from 
his father in-law in Philadelphia, informing him that as soon 
as the ice was out of the canal in the spring, he would send 
him a new glass plate by the way of the canal; that to this 
the plaintiffs answered, he was too late, for they hadalready 
sent for the plate for him; that he heard nothing more about 
the plate until some time betwixt the 25th and the last of 
march, in the year aforesaid, when he was informed by his 
wife that the plaintifis had sent a glass to his house on that 
day, when he was from home, and that she would not receive 
it, and told the persons who brought it, to take it back to 
the plaintiffs ; that he never saw said glass plate, and knows 
nothing of its kind or quality, and that the plaintiffs “never 
tendered to him by the first of March of the year last afore- 
said, and at no time afterwards, before the commence- 
ment of this suit, such glass as they contracted to furnish 
him as aforesaid, or any other glass, except as aforesaid.” 
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The court of common pleas instructed the jury, and its “ae 
instructions are not complained of ; butit is insisted that the ; 
jury have found a verdict against the evidence, and thatthe — Henry 
jury have erred ina matter of law. The statute directs that 4 g1 F 
only one new trial shall be granted to either party except, 
first, Where the triers of the fact have erred in a matter of 
law ; or, second, when the jury shall be guilty of misbe- 
havior. 





orbes. 


There have been, as appears by the record, four verdicts Itis yp - 
: 1: naan e 5 : vince of the 
found in this case, by juries, against the defendant ; one be- jury to deter- 
mine what 
. ; ; : L credit is due 
stituted; two before the circuit court, both of which last tothe testimo- 
eer ae GA ere oe oaesh a ha ny of a wit- 
were set aside for the defendant, and a new trial was had ness, and the 
before the court of commen pleas. In this last mentioned court will not 
“me ye are Bone aah = set aside the 
court the jury found again for the plaintitls. The contract verdict unless 
to furnish a glass plate was proved both by the testimony a acne 
s ‘ ‘ Sa c oo . 7 : 
the defendant, and by his admissions as testified to by ano- weight of evi- 
x dence. 


fore the justice of the peace, before whom the suit was in- 


ther witness. There was no dispute about the quality of the 
plate, and if there had been, there was evidence that the 
plate was a good one, and fitted to the frame of the broken 
plate. But the plate was not del'vered on the first day of 
March, 1838; by which time, according to the testimony 
of the defendant, the plaintiits had contracted to deliver it. 
The plaintitls proved that it arrived at St. Louis about the 
15th or 20th of March of that year, with the first arrivals 
of spring goods of* that season ; and it seemed from the evi- 
dence, to have been tendered at the dwelling house of the 
defendant in a few days thereafter. It will scarcely be con- 
tended, even by the zealous advocate of the defendant, that 
the jury had not the liberty and the right to believe or not 
to believe the whele vr any part of the testimony of the 
defendant, although he was called on by the plaintiffs to tes- 
tify. They, it seems, believed there was a contract to deli- 
ver a glass plate of a particular description ; there was evi- 
dence to prove the delivery of such a plate. The defendant 
stated in his testimony, “that the plate was to be delivered 
to him by the first day of March, year last aforesaid, or else 
he would not be bound to receive it.” The court of common 
pleas instructed the jury, “If they believed that the contract 
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MAY TERM. betwixt the Messieurs Forbes and Doctor Henry was that 
the looking glass in question should be delivered by the 
Henry _ plaintiffs to the defendant on the first day of March, or early 
4.&L Forbes, 12 March, and that it was not delivered till the 26th, 27th, 
or 23th of March, Dr. Henry had a right to refuse to accept 

it, and the plaintiffs cannot recover on the contract.” 

It seems, then, that the jury did not believe that the plain- 
tifls had contracted to deliver the plate so early as the first 
day of March, or early in March; they might not have be- 
lieved that as prudent men they would contract to deliver 
as early in the season as the defendant had stated they did; 
as it is well known that in some seasons the ice obstructs 
the navigation of this river so as to prevent such early arri- 


vals of goods from the east. The jury might not for other 


reasons have given credit to that part of the testimony. In 
my opinion, the court of common pleas committed no error 
in refusing a new trial to the plaintiffs in error, and itsjudg- 
ment ought to be aflirmed, and the other judges concurring, 
it is affirmed. 


Grant & Finney v. Brornerton’s ADMINISTRATOR, to the 
use of JANNEY. ; 


1. A bond given under a statute, but not following the words used in the 
act, ‘is nevertheless valid; unless the statute prescribes a form, and 
declares that all bonds not taken in the prescribed form shall be void. 

2. The obligatory part of a bond purported that the obligors were bound in 
the sum of “two thousand.”? By the condition. it appeared that the 
bond was taken to secure the forthcoming of property of the value of 
“ane thousand dollars.” Held: that the bond should read as though 
the word “dollars” were inserted after the words “two thousand.” 


Appeal from St. Louis Circuit Court. 


Kune for Appellant. 


Spatpine and Tirrany for Appellees. 
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MAY TERM, 


1842. 


Grant & Fin- 


Opinion of the Court, delivered by Napton, Judge. 








This was an action brought by the administrator of James Brotherton’ 
Brotherton, late sheriff of St. Louis county, on a bond given oy olga 
by the defendants, (plaintiffs in error,) for the forthcoming 
of property levied on by attachment. This bond is as fol- 
lows: 


“Know all men by these presents, that we, David Grant, 
as principal, and William Finney, as security, are indebted 
unto James Brotherton, sheriff of St. Louis county, or his 
assigns, in the sum of two thousand ; for the payment where- 
of we bind ourselves, heirs, executors, and administrators 
firmly by these presents, sealed with our seals, and dated 
this twenty-sixth day of July, in the year of our Lord one 
thousand eight hundred and thirty-eight. 

“The condition of this obligation is such that, whereas, in 
virtue of a writ of attachment issued from the St. Louis 
circuit court, returnable to the November term thereof, in 
the year eighteen hundred and thirty-eight, at the suit of 
Nathen E. Janney, plaintiff, against David Grant, defendant, 
the sheriff of St. Louis county has attached certain proper- 
ty and credits, to wit: all the right, title, and interest of said 
(crant of and to a certain steam boat called the Motto, to- 
gether with her furniture and tac kle, of the value of one 
thousand dollars, which have been restored on the execution 
hereot. Now, if the said effects so attached and restored, 
shall be produced and delivered, subject io the judgment of 
said court, when and where the court shall direct, then this 
obligation shall be void, otherwise it shall remain in force. 

D. Grant, (Seal.) 
Wa. Finney, (Seal.) 


The defendants craved oyer, and demurred ; but after. 
wards withdrew their demurrer, and pleaded, First, that the 
obligation was not taken by the sheriff in pursuance of law, 
but under color of his office; the bond was given for ease 
and favor, &c., and was therefore void in law; and, second, 
that the bond was void in law. To these pleas plaintiff de- 


Ld 
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maTe42. murred: the demurrer was sustained, and judgment upon 
- , al . . . 
*__ the demurrer for the plaintiffs. 
Grant & Fine The only question is as to the validity of the bond. Itis 
,ney Vv. 1 a ; = Soe yy 
B¥étherton’s UTged that, because the bond does not pursue the words of 
nS to use the statute, it is therefore void. The act of February 6, 
0 anney.- ‘ . fey . . 
+ 1837, provided that “if any property be seized by an officer 
by virtue of a writ of attachment, the defendant may retain 
the possession thereof, by giving to such officer suiicient 
bond and security, to be approved by such oilicer, condi- 
tioned that such property shall be forthcoming, in good order 
and condition, when and where the court shall direct, and 
shall abide the judgment of the court.” 
It will be perceived, by comparing the bond with the re- 
A bond given... » at “4 
underasta- uisitions of the statute, that the bond taken does not go 
tute, but not 
following the | - | es 4 
words used far is more favorable to the party complaining. Nor does 
in the act, = . . : . 
a he. weet prescribe any particular form in which the bond 
less valid; shall be taken, or declare that all bonds not taken in the pre- 
unless the sta- . ¢ at : : ; cme 
tute prescribes scribed form. shall be void ; nor does such an implication 
aform,andde arise from the terms of the act, or from the policy which 
clares that all ; ; ieee : m% 
bonds not ta- the law designed to promote. United States v. Bradley, 10 


a Peter’s Rep. 115. In England, by statute of 23d Henry VI. 
shall be void. ¢, 9, a prescribed form was given to the sherifl, in which to 
let to bail persons taken on capias, and the statute wholly 
avoided all bonds taken in any other form by color of his 
office. The plea adopted by the plaintiff in errorin this case, 
is like the pleas used to avoid obligations which fell within 
the prohibition of this statute. But there is no objection 
toa bond taken under the statute of this State, if it bea 
good bond between the parties at common law, and no con- 
ditions are prescribed which have been prohibited by sta- 
tute. The court is therefore of opinion that the bond in 
this respect is well enough. 

The second and most forcible objection to the bond is the 
blank in the obligatory part. “In every deed there must be 
such a degree of moral certainty as to leave on the mind 
of a reasonable man no doubt of the intent of the parties.” 
Is there this degree of certainty here ? 

In Cole’s administrator v. Hulme, (8 Barn. and Cress. 


beyond these requisitions, but falls short of them; and so 
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568,) a similar omission occured in a penal bond, and the ™A¥ TERM 
court held that as itappeared by the condition that the bond . 
was given to secure various sums of money, described as Grant & Fin- 
being composed of pounds, &c., it might fairly be inferred, p. fheton’s 
that the penal part of the bond which was given to secure > use 
the payment of those sums, should be in the same species of ’ 
money; and in furtherance of that intention, the word 

pounds was supplied. 

The case now before the court is not altogether that case, 
but comes within the principle. The obligatory part of the 
bond purports that the obligors were to become bound in 
the sum of two thousand. lt is clear that some species of 
money was intended; and this may be inferred from the 
obligatory part of the instrument. And the question is, as 
it was in Coles v. Hulme, whether from the other parts of 
the instrument we can collect what was the species of mo- 
ney which the party intended to bind himself to pay. 

By reference to the condition of the obligation we see The — 
that the bond was taken to secure the forthcoming of some id gtnala 
property levied on by the sheriff under an attachment, ipa were 
which property was of the value of one thousand dollars. bound in the 
Can there be any reasonable doubt, that the intention of the ti a 


obligors was, in order to secure property of the value of By the condi- 
2 . , tion, it appear- 
one thousand dollars, to become bound in a penalty consist- ed that the 


ing also of dollars? If so, the bond should read as though ani ipa 








the word dollars were inserted. | the ae 
Let the judgment be affirmed. ty of thewaiie 


of “ one thou- 
sand dollars.” Held: that the bond should read as though the word “dollars” were in- 
serted after the words “two thousand.” 








‘a 





462 


[MAY TERM. 


1842. 





Bircher 
fe vy. 
Payne. 





SUPREME COURT OF MISOURI. 


Brrcner v. Payne. 


A. gave his notes for the payment of the purchase money of a certain tract 
of land, and, at the same time, the payee agreed, under seal, thut if there 
should be any suit concerning the land, the notes should not be paid 
until the same had been “entirely got rid of and c eared away,” and 
then the expenses of thesuit were to be deducted from the notes. Held: 
that this agrement could not be set up in bartoa suii on the noies, as it 
did not amount to a defeasence or a release. The purty aggrieved had 
his action on the covenant. 


Error to St. Louis Court of Common Pleas. 


Buarr and Ganrr for Plaintiif. 


Grver & Dayron for Defendant. 


Opinion of the Court, delivered by Scott, Judge. 


Bircher, as assignee of one Gonsollis. brought an action 
of assumpsit against Payne, on a promissory note, dated 
25th November, 1836, for the sum of fuur hundred and 
eighty-five dollars, payable two yearsafter date. After the 
general issue, and a plea of set-off, the defendant pleaded 
three special pleas in bar, growing out of a contract made 
between Gonsollis, the payee, and Payne, at the time of the 
execution of the note. The pleas alleged that at the date of 
the note sued on, Gonsollis, the payee, agreed under seal, 
with Payne, that, whereas, Payne had given to Gonsollis 
two notes, dated 25th November, 1836, each for four hun- 
dred and eighty-five dollars; payable, one of them ia one, 
and the other in two years after date; the same being part 
of the purchase money of a tract of land situate in St. Louis 
county : now, should there be any suit or disturbance con- 
cerning the said land, the said notes shall not be paid until 
the same has been entirely got rid of and cleared away, and 
then to be deducted from said notes such amount of lawyer's 
fees and other expenses as said Payne shall pay on account 
thereof: and that at the same time the said writing obligatory 
and the said notes were mutually delivered : that afterwards, 
one Taylor claiming title to said land, adverse to that of 
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Gonsollis, commenced against said Payne an action of tres- ™4¥ TERM. 
pass on account of said Jand, in the St. Louis circuit court, 
which is now pending: that the said Payne hath retained __ Bircher 
counsel to defend the same; and that the note sued on is 
one of the two notes in the said writing obligatory mention- 
ed. There were two other pleas nearly similar to the fore- 
going. To these three pleas, special replications were filed, 
which were demurred to, and the demurrers sustained. The 
plaintiff then took a nonsuit, and sued out his writ of error. 
The breach of contract charged in these pleas do not 4 gave his 


amount toa defeasance, nor to a release. The pleas form notes for the 


no bar to the action. The parties have agreed that this note the ye 


shall be paid two years from its date, and a separate and dis- money of a 
certain tract of 


tinct agreement, varying the time of performance, notland, and, at 
amounting to a defeasance or a 1elease, is no defence to an 0 —— 
action brought on the note. If the agreement set up in bar agreed under 


sees : ei 1, that if | 
by the defendant is violated to his prejudice, he may have ea ah | 


his action. This is like the case of an obligee covenanting sai 


not to sue the obligor for acertaintime; it does not amount the land, the 


tes should 
to a defeasance, nor can it be pleaded as such ; but is acov- ery Pee 


enant only for a breach of which the obligor may bring his "til the same 
o : S ad been “en- 
action. % San. R. 47; Atwood v. Lewis, 6 Mo. Rep. Thetirely got rid 
defendant having demurred to the plaintiff's replications, and vee — 
his pleas being held bad, the judgment will be reversed, and then the re 
enses 0 e 
the cause remanded. a were to be 
—— from. 
the notes. 
Held, that this agreement could not be set up in bar to a suit on the notes, as it did not 
— to a defeasence, or a release. The party aggrieved had his action on the cove- 
nan 


v. 
Payne. 


Smiru_ v. Ross and Strona. 


1. The omission of the middle letter of aname is not a misnomer or vari- 
ance. 

2, A judgment rendered against a party who had no notice of the proceed- 
ings, is utterly void. 


Error to St. Louis Court of Common Pieas. 
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1842. 
Smith 
Vv. 
Ress & Strong. 


SUPREME COURT OF MISSOURI, 


Prim for Plaintiffi—A.uen for Defendants. 


Opinion of the Court, delivered by Scott, Judge. 


Ross and Strong brought an action of debt against Solo- 
mon Smith, on a judgment recovered in the county court of 
Mobile co, in the State of Alabama. On the trial of the issue ta- 
ken on the plea of nul tiel record, the transcript produced in 
evidence, showed that John McD. Ross and Thomas Strong 
were plaintiffs, and that the judgment was rendered against 
Edwin Haniman and Solomon Smith. Haniman, it seems, 


“was not served with process. Smith, who was served, ap- 


The omission 
of the middle 
letter of aname is not a misnomer or variance. 


peared and entered several pleas. At the trial term, the re- 
cord states, the parties appeared by their attorneys, and 
thereupon a jury was sworn, whose verdict was in this form: 
“We of the jury find for the plaintiffs, and assess their dam- 
ages, &c.” A judgment is then rendered against the “de- 
fendants” on which an execution is issued against both Ha- 
niman and Smith. On the trial below the plaintiffs had 
judgment. 

The question is, whether there was a variance between the 
declaration and the transcript offered in evidence. [oss re- 
eovered the judgment sued on, by the name of John McD. 
Ross, and institutes this suit by the name of John Ross. 
This it is contended is a variance. The declaration does 
not profess to set out the record in sc many words; nor is 
it so vouched as to hold the plaintiff to the proof of an exact 
copy. It is said that “Mcl).” is a part of the family name 
of Ross, and not the initials of a middle name ; but from an 
inspection of the record, we are satisfied that “McD.” is not 
a part of the surname, but the initials of a middle one. Had 
it been a part of the middle name, the suit might have been 
abated by plea, and in that way the truth of the assertion 
might have been tested, In the case of Keene v. Meade, 3 
Peters, it was said by the supreme court of the United States, 
that there were cases strongly countenancing, if not fully 
establishing. that the omission of the middle letter ofa name 
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is nota misnomer or variance. The same principle has been 


recognized and sanctioned by this court. 7th Mo. Reports, — 


263. 

Another variance alleged is, that the transcript offered in 
evidence shows that a judgment was recovered against 
both Haniman and Smith, and the declaration is against 
Smith alone. If this objection really existed, it would be 
difficult tosurmount. Rastal v. Stratton, 1 H. Black. R. 

But, from the record offered in evidence, we do not con- 
ceive that Haniman had any notize of the proceedings. It 
is a principle of universal law, that a judgment rendered 
"against a party who had no notice of the proceeding is 
utterly void. Policy requires that in some instances a judg- 
ment, rendered on what is termed constructive notice. should 
have the force and effect of those obtained after a personal 
knowledge of the proceedings. But these derive their force 
and effect from statute law, they have no extra territorial 
validity, and the comity of the courts of other States is not 
carried so far as to extend to them any respect. The con- 
stitution of the United States declares that full faith and cre- 
dit shall be given in each State to the judicial proceedings of 
every other State ; but this provision has never been held to 
extend to judgments rendered against a party without any 
knowledge of the proceedings. 15 John. 121. 

In the case under consideration the return on the process 
is, that Haniman was not found. Afterwards, when the is- 
sues joined by Smith were about to be tried, the record states, 
the parties appeared by their respective attorneys. We do 
not think by the word “parties,” it was intended to include 
Haniman. He was no party to the issue about to be tried ; 
his appearance was not required at that time, and if he had 
appeared and said nothing in defence, as he was no party to 
the issue, his default would have been noted. It cannot be 
inferred that because judgment was rendered against Hani- 
man, therefore he had notice. Such an inference would 
take away entirely the defence of a want of notice of the 
proceedings. In order to ascertain whether there was no- 
tice, reference must be had to the proceedings prior to the 
judgments ; and if it does notappear from them that the party 
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MAY TERM, was notified, we cannot infer it because a judgment was 
ceil rendered against him. The judgment against Haniman, ac- 
Crinion and cording to the principles above stated, being void, the plain- 
a tiffdid right in regarding it as a nullity as to him, and de- 
Nelson. claring against S. Smith alone. 

Judgment affirmed. 


Crinion and others v. Neuson. 


A mortgage deed, under the statute of this State, being made only to secure 
the payment of a debt, may be assigned by writing unsealed. 


Error to St. Louis Court of Common Pleas. 


Knox for Plaintiff. 


BiannernasseEt for Defendant. 


Opinion of the Court, delivered by Tompkins, Judge. 


Nelson sued Crinion in the court of common pleas, where 
Fe he had judgment, and to reverse that judgment Crinion pro- 
secutes this writ of error. 

The proceeding is under the statute concerning mortgages. 
Crinion executed and delivered to one John H. Taylor a 
mortgage deed on certain property in the city of St. Louis, 
to secure the payment of fifteen hundred dollars, and Taylor 
assigned this mortgage to Nelson, the plaintiff in the inferior 
court, appellee here; and Nelson brought the suit in his own 
name, and it is contended by the appellant that the appellee, 
plaintiff below, could not sue on this mortgage deed, because 
the assignment was not under seal. 

The statute is this, “In all cases of any debt secured by 
mortgage, the assignee may sue for the recovery of the 
debt in his own name, setting forth the assignment,” &c. 
See the act of 1839, concerning mortgages. A mortgage 
deed under our statute, is no more than a bond to pay mo- 
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ney; which bond it is agreed betwixt the obligor and obli- ™4% TERM 
gee shisil bo saiistied out of the money for which a certain" 
parcel of Jind therein mentioned shall be sold. Judgment Crinion and 
being obtained on (ie instrument of writing sued on, forthe thers 
money thercy secure to be paid, the act direets that the Nelson. 
land shall bo soll by the sheriff, the debt satisfied, and the a2 nde 


residue of the money, if anv. after the debt is satislied, shall the statute of 
: y: this State, be- 


be paid to the morige gor, or original owner of the land. It ing made only 
is true, that * isorigaze at common law must be assigned byte cae 
aos paymen a 
writing eneer seal, because it conveys an interest in the debt, be 
land ; but a s.ortgage deed under our statute, being made assigned y 
‘writing un- 
only to secure the payment of a debt, may be assigned like-sealed. 


a single bill ebiigatory, by writing unsealed. The judgment 
of the covrt ef common pleas is ‘affirmed. 


Bartev v. Tue Bank or THe Strate or Missovurt. 


Where the endorser of a bill of exchange boarded with the drawer, but 
transacted business in a different house, notice of non-payment deliver- 
ed to the drawer, was held insufficient to charge'the endorser. The no- 
tice should have been served on the endorser, or left at his dwelling 
house, or place of transacting business, or facts shown from which no- 
tice might be inferred: 


Error to St. Louis Court of Common Pleas. 
Topp & Krum for Plaintiff. 


Bownn & Wooprurr for Defendant. 
Opinion of the Court, delivered by Tompkins, Judge. 


The Bank sued Daniel Baicey, as endorser of a note made 
to him by William Bailey, and having obtained judement 
against him. he now prosecutes this writ of error to reverse 
the judgment. 

The notary testified, that in due t'me after the dishonor 
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mas Be and protest of the note in question, he went to an office 
____ which he understood to be that of Wiiliam and Daniel Bai- 
"Reiley ley; that he found there William Bailey, the maker of the 
Bank of Mo. note, and brother of Daniel Bailey, the defendant ; that he 
served the notice on said William; that upon inquiry for Da- 
niel, William told the witness that it was unnecessary to go 
after Daniel, the defendant, to serve ua notice upon him, as he, 
Daniel Baily, lived with him, William Bailey, and that the 
eye office was the place to leave the notice for the defendant ; 
Sy Aes thereupon the witness left the notice for Daniel Bailey 


a with William Bailey. 
“9 © ~@ “William Bailey, being first released, was sworn on behalf 
Where Ren of the defendant. He testified, that the netary left a notice 


of exchange of. the dishonor of the note with him for the defendant; but 
boarded with 
the drawer, that he did not recollect that he told the notary that it was 


but transacted mow t : ; —s _— bs 
business in a NOt necessary for him to go after the defendant to serve no 
different house tice on him ; that the defendant then boarded with the wit- 


t f = . . ‘ 2 
sooo deli, Ness ; that the defendant was then in the city of St. Louis, 


nna and doing business as a carpenter, on his own account, and 
as 

held insufi- hada shop for that purpose ; that hebelieved he puinted out 
- ac cons 5° to the notary the shop of the defendant ; that the defendant 
The notice had no interest or concern in the office of the witness, that 


& — have 


tee 


rvedonhe never gave the notice to the defendant, and doves not 
*psehdorser, know that the defendant had any knowledge af the disho- 
dwelling nor of the note till two or three weeks afterwards; that it 
einaddes being a delicate matter, the witness never taikcd to the de- 
business, or fendant about it; the defendant was a mere accommoda- 


facts shown _, 

from which tion endorser. 

see es, “ The judgment of the court of common pleas being for 

F the Bank, the defendant, Bailey, moved for a new trial, and 

his motion was overruled, and the refusal is assigned for 
error. The notice was clearly insutlicient. It should have 
been either served on the defendant, or have been left at his 
dwelling house, if he had one, or shop where he was em- 
ployed in his business, or facts being shown from which it 
might be inferred he had notice. The maker of the note is 
probably the last person to whom a notice like thisshould be 
given. The judgment is reversed and the cause will be re- 
manded. 
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MAY TERM. 
Gampxe, Adm’r., de bonis non of Estate of Nasu, v. . 1842. 
Hamuron, Adm’r. of Estate of O’Neu. Gamble, “Ad- 


ministrator de 
1. A writ of error will lie upon an order of the County Court, that an ad- vonis non of 


ministrator “retain all the money of the estate, which may come into ont a. 
| his hands. subject to the order of the court, for the purpose of paying all ministrator, 


administrators and guardians, such sumsas shall be found due fromthe of O’Neil. 
estate, Sc., in preference to all other demands, &c.” Such an or- 
der amounts to a judgment, and is final and conclusive in its nature. 

2. Where an administrator dies in possession of specific property, belong- 
ing to the estate of his intestate, and it can be identified as part of such 
estate, the administrator de Lonis non, is entitled to the possession of 
such proy.erty; but, if the property cannot be so identified, the admins 
istrator de bonis non must fall into the class of creditors designated by 
the administration law. 

3. Although it is not stated in the bill of exceptions, that no other evie 
dence; than that recited, was given, &c. Yet, if it can be clearly infer- 
red from the proceedings, that no uther evidence was given, it is suf- 
ficient. 


Error to St. Louis Court of Common Pleas. 
+ Poux & Gamate for Plaintiff. 


Hamitton for Defendant. 
Opinion of the Court, delivered by Tompkins, Judge. 


This case originated in the Probate Court of St. Louis 
County. The Court of Probate, on motion of Gamble, 
{ among other things, made an order on Hamilton,as adminis- 
trator of O’Neil, who had been administrator of said Nash, 
to pay over to said Gamble the sum of $990,83, which, it ap- 
peared by the last settlement made with the court by O’ Neil 
in his life time, he admitted to be in his hands for the use of 
the estate of Nash. Hamilton complied with the order, ex- 
cept only as to that part requiring him to pay over the said 
sum of money ; as to which he reported to the court, that 
1 said O’Neil left no money on hand at his death. Thereup- 

on, the court ordered, that said Hamilton retain all the 
money which might come into his hands from the estate of 
said O'Neil, subject to the order of the court, for the pur- 
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MA _ TERM pose of paying all administrators and guardians, such sums 

as should be feund to be due from the estate of the said 

Gamble, Ad-O’Neil in his character of executor, administrator, &c., in 

os mgoeong - preference to all other demands, which had been or might be 

Nash, v._ established against his estate, to the intent, as declared in 
Hamilton,Ad- - : 
ministrator of Said order, that so soon as it should be ascertained that the 
O'Neil. monies due said O'Neil, and the personal property left by 
him are insufficient to pay the same, an order should be 
made for the sale of the real property for that purpose. 

Hamilton moved the Probate Court to rescind so much 
of its order as commanded him to retain money that might 
come to his hands of the estate of O’Neil, for the purposes 
aforesaid; that court over-ruled the motion, and the cause 

* avas brought to the Court of Common Pleas, by writ of er- 
ror. In this last rhentioned court the order of the Court of 
Probate was rescinded. 

The administrator de bonis non of Nash then moved fora 
new trial; and his motion being over-ruled, he sued out his 
writ oferror. On the part of the plaitiff in error, it is urged : 

Ist, That the order of the Probate Court is a mere di- 
rection, and is not of the character either to be enforced by 
process, or appealed from, and until the order of the court is 

me enforced it cannot be either received or reversed. 

, 2nd, that the Probate Comt vas a general jurisdiction, as 
well equitable as legal, and under the 34th section of the 
administration law, could make the order here made. 

3rd, That the record does not show what evidence was 
given before the Probate Court, upon which the order was 
made, and for any thing appearing on the record, evidence 
may have been given, that all the property held by O'Neil 
was purchased with the trust fund. 

Fla wy i nthe point made by the plaintiff in error as first above 

on an order of stated, it is to be observed that the order of the Probate 

rortengg sd an Court made in the cause was as final and conclusive as it 
administrator could be. Itamounted to a judgment against Hamilton, asad- 
money of the ministrator of G’Neil, for somuch money of the estate when 


estate, which , : - . - 
a ig should first be in possession of funds; and that it would be 


= . panies too late for him to seek redress from the appellate court, af- 
pet te * ter he should have paid out the money under the order of the 








Pro! 
give 


ye 
giv 
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_any court is a writ of right, and may be sued out as well in 
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Probate Court. The plaintiff in error here, after redress “A¥ TERM. 


given to the defendant in error, might have no assets to re- , 


pay the money received by him under the order of the Pro- Gamble, Ad 


. , ¥ -ar ministrator de 
bate Court; and, at all events more delay would have taken pore oF 








place. Nash, v. 
F A ' oe Hamilton, Ad- 
The writ of error upon any final judgment or decision Of ministrator of 


O’ Neil. 


vacation as in term time. See digest p. 318, Ist section of court, for the 


the act to regulate practice in the Supreme Court. Since Rae ad 


the establishnent of the State government, the courts have ministrators 
; and guardians 
construed the law liberally, and probably the more so, as such sums as 
; . 5 eee i eat} * write. ae _ Shall be found 
writs of error can issue in vacation, and other writs, as man dae’ from, the 


damus, &c.,in term time only. To the second point it may — &e., on 
be objected that the first section of the fourth article of the bh omy de. 


administration law, directing how demands against the es- auc pone 
tate of a deceased person shall be classed, and the 21st sec- amounts to a 
_ judgment, and 


tion of the same article directing such demands to be paid as} oer ana 


they are classed, do in my opinion, restrict the equitable ju- aya in 
. — ° nature. 
risdiction of that court to the course then prescribed. — 
There can be nc doubt, that had the money, reported by Where an ad- 
’ . Tees ministrator 
O’Neal to be on hand belonging to estate of Nash, when he "it" posses- 
made his last settlement with the Probate court, been found sion of specif- 
in his box efter his death, by his administrator, in such state fonging to ts 
that it could be identified ; but the administrator de bonis eed a 
non, ought to be put into the possession of it as readily as if it can be iden- 


; . tified rt 
it were a horse, or any other article of personal property  orsuch estate, 


here, we are told by the administrator, and his statement _ —. 
. ° : a de 

is admitted to be true, that there was no money lefton hand avn is entitled 
by said O'Neil at the time of his death, nor was there any £0 the posses- 


in his possession to enable him to comply with the order of peers ~, 
if the property 
the court. cannot be so 


The administrator of Nash, must then fall into the class of ‘entified, the 
creditors to which the statute assigns him. As to the third de sens non 
age ae were st fall int 
point, it may be observed that although it is not said in so the class of 
many words that no more evidence was given before the creditors de- 
Prob: 3 : ; : signated by 

robate Court, than what appears in the bill of exceptions : the adminis- 


yet, itis plainly to be inferred, that no other evidence was "ti" law. 
given. That court first made an order to the administrator, 
to deliver over the property of Nash deceased, and the 


472 SUPREME COURT OF MISSOURI, 


8. money, viz: $990,83, which, O’Neil at his last settlement 
____ had reported to be on hand. 

Gamble, Ad- The record, then, shows that O’Neil’s administrator, obey- 

cman de od the order, except paying over the money, stating that he 

Hastie qq bad found none left on hand by O'Neil: “Thereupon,” itis 

ministr ator of stated, “the court further ordered, that the said Alexander 

O'Neil. Hamilton retain all monies which might come into his hands 

Althongh it is from the said estate, subject to the order of the court, for the 

4 pe ging purpose of paying all administrators and guardians, such 

— oat sums as should be found to be due from the estate of the said 

dence, than Hugh O'Neil in his capacity of executor, administrator, 

oa etn. &c.” We are warranted in supposing that this order was 

gf hn made by the ccurt, in consequence of the report of O’Neil’s 

ferred administrator, that all the property was delivered up, and 

caliaes Prat thatno money was found ; for, it is stated that thereupon,” 

ne cei the court made the order; or, on this state of facts the court 

en, it is sufti- Ordered. But we are precluded from believing that all 

oe, O’Neil’s preperty was purchased with the trust fund by the 

very charaster of the order. Had his property been pur- 

chased with the money belonging to Nash’s estate, it is im- 

possible tv believe that the court of Probate would have 

been so weak as toorder on that account, that the money to 

be raised from the estate so purchased should be kept to pay 

not only the sums due to Nash’s administrator, but also, 

“for the purpose of paying all adminisi:ators and guardians, 

such sums as should be found due from the estate of said 

O’Neil, in his capacity of administrator or guardian, &c.” 

That court evidently made the order under the belief that 

the administrator of Nash, and other administrators in like 

situation, ought to be preferred creditors. The Court of 

Common Pleas, then, committed noerror in rescinding the 

order of the Probate Court. Its judgment is, therefore, 


affirmed. 
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SHreve v. Wuitt.esey, Adm’r. of WuirtLesey. 
b 


1. The term “Seyond sea,” in the first section ofthe statute of “Limitation,” 
of 1825, means “‘out of the State”? (Napton, Judge, dissenting. ) 

. Where an immaterial issue, tendered by the pla:ntitf, was found for the 
defendant, and it appeared from the record, that the awarding a replead- 
er was not necessary to effect substantial justice between the parties, 
the court properly gave judgment for the plaintiff, non obstante vere- 
dicto, 


Error to St. Louis Court of Common Pleas. 
Brain & Ganrr for Appellants. ' 
Auten for Appellee. 


Opinion of the Court delivered by Tompkins, Judge. 


Whittlesey brought this action, on a promissory note, 
against Shreve. Shreve pleaded the statute of limitations. 
To this plea the plaintiff rej lied, first, That at the time when 
the said cause of action accrued, the plaintiff was beyond 
sea, to wit, at Louisville, in the State of Kentucky, and that 
he brought his action within ten years after his return to this 
State. To this replication the defendant demurred, and the 
court gave judgment on the demurrer for the plaintiff. 

The plaintiff filed a second replication, by leave of the 
court, to this’ plea, tendering an immaterial issue, and this 
issue being found for the defendant, judgment was entered 
up for the plaintiff non obstante veredicto. 

It is contended that the court erred, first, in giving judg- 
ment on the demurrer for the plaintiff; and second, in en- 
tering up judgment for the plaintiff, on the issue found for 
the defendant. 

The statute of limitations of 1825, in force when th’: 
note here sued on was made, has this proviso to the first se:- 
tion: “That if any person entitled to any of the before 
mentioned actions, shall, at the time the cause of the action 
accrued, be within the‘age of twenty-one years, &c., or 
beyond sea, or absent from the United States, such person 
may bring such action within such times as are before limit- 
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1842. 
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May TERM, ed, after the respective disabilities are removed.” It is con- 
___ tended that the words of the statute “beyond sea,” are to 
Shreve be construed literally, and consequently that a residence in 
Whittlesey, Kentucky is no bar to that statute of limitations. 
<— of Angel, in his work on limitations, says, that the meaning 
ittlesey. : ° “ 
of the expression “beyond seas,” in the statutes of limita- 
tions in these States, seems to be, that “beyond seas,” and 
out of the State, are analogous expressions, and must have 
the same construction’ He cites several authorities. See 
his work, p. 219. The counsel of the defendant admits the 
current of authorities to be strongest in favor of that con- 
struction, when the words are unqualified, and contends that 
the time is qualified in our statute by words used in the pro- 
viso of the third section of the same act, viz: that the per- 
sons enumerated in that section may, ngtwithstanding “the 
twenty years be expired, sue, &c. provided, that such person 
or persons shall within twenty years next after attaining 
full age, &c., or coming into these United States, sue for the 
same.” For the purposes of persons, such as are provided 
for in the second an? third sections of the act, the statute 
begins to run against them after their return to the United 
States. But such is not the. proviso in the first section, 
which provides for a different class of suitors. 
The terme. Phat act has now been repealed about eight years, and but 
yond sev,” in one case decided under it has been cited in the argument of 
“4 oe o this cause ; that is the case of King v. Lane, decided in this 
pel court at the September term, 1841, p. 241 of the 7th vol. 
“out of the Mo. R. This cause being one of some importance, was 
State.” twice argued, and at two several terms, and the counsel on 
both sides acquiesced in construing the term “beyond sea” 
to signify “out of the State.” For myself, individually, I 
never entertained a doubt that such was the meaning of the 
legislature; but however I might be disposed to give the law 
a different construction, if it were now in force, I do not 
fee] disposed now to disturb its repose by giving ita different 
construction from that which has heretofore been acqui- 
esced in. 
Where anim- As to the second point, that the court erred in entering up 
material issue 


tendered by for the plaintiff a judgment non obstante, §c. Mr. Chitty 
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says, “When an issue is immaterial, the court will order a MAY Tone. 
repleader, if it wiil be the means of effecting substantial jus- ‘ 
tice between the parties, and not otherwise; and where in Shreve 
. , . Vv 

debt on bond, the defendant pleaded performance generally, Whittlesey, 
and the plaintiff replied, denying the performance, and con- _ adm’. of 

; Whittlesey. 
cluding to the country, stated breaches by way of suggest- 
ion, instead of replying to them. After verdict for the plain- the plaintiff, 
tiff, a repleader was awarded, such issue being insufficient. Ws found for 


‘ nants : . ,. the defendant, 
In this cause, the plaintiff tendered in the first replication and it appear- 
d iss d the duties ke Keddie Ss 
a good issue, and the defendant by his demurrer admitted ye .ord that the 
the truth of the facts; and joined issue on the bad _ replica- — 
j . ‘ ¢ 
tion. The court, by orderiny a repleader in the case, would not necessary 
not advance the cause of justice, in as much as the plaintiff {Petal justice 
could not plead that matter well. He has judgments on between the 
: Ps . parties, the 
several other pleas, and it would not advance the cause of court properly 
justice to send him back to the court of original jurisdiction, eee 
and thereby enable the defendant longer to deprive the tiffnon obstan- 
. . 7 . x: ‘ j “4 t ’ 
plaintiff of the benefit of his judgment. Tine judgment of“ °°” 


the court of common pleas is affirmed. 
Opinion of Napton, Judge. 


Tam of opinion that the words “beyond sea,” in the act 
of February 21, 1825, mean what the words literally imply. 
The construction given to these words in England, or in 
other States of this Union, cannot have sufficient weight to 
counterbalance the construction which the leyislature of this 


- State has given to these words in the very actitself. The 


third section enumerates the same disabilities as the first, 
and instead of speaking of the removal of these disabilities 
in general terms, such as were used in the first section, it 
proceeds to describe particularly in what way each disabi- 
lity could be removed. The counterpart to the words “be- 
yon seas,” is the phrase “by coming into the United States.” 
The legislature have not varied the disabilities described in the 
third section, from those enumerated in the first; noris there 
any reason why they should be different in real actions from 
what they arein personal, except in point of time. The words 
“beyond seas,” then in the third section, the legislature have 
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MAY TERM. themselves interpreted to mean “without the United States,” 
* and I see no way in which a similar construction of the same 
Bernarder WoOrdsin the first section can be avoided. 


Vv. 
Langham. 





BEeRNARDER v. LANGHAM 


The evidence in this case not being preserved in a bill of exceptions, the 
court affirmed the judgment. 


Error to St. Louis Court of Common Pleas. 


Darsy & Knox for Plaintiff. 


Opinion of the Court, delivered by Scott, Judge. 


This was an action of trespass, guare clossum fregit, com- 
menced by Langham against Bernarder, before a justice of the 


peace. Langham obtained a judgment in the justice’s court, 


from whici Bernarder appealed to the court of common 
pleas of St. Louis county. On a trial de nova in that court, 
Langhan again obtained a judgment, to reverse which this 
writ of error is sued out. 
Theevidence Lt appears from the bill of exceptions that Bernarder, in 
in this case order to show title in himself, or those under whom he claim- 
not being pre ed, produced in evidence a deed from one Duncan to Lang- 


served in a bill ; ; ; 
aes ham, subject toa written agreement. Neither the deed nor 
firmedthe the agreement is set out in the bill of exceptions. The judg- 
judgment. ment of the court below must be presumed to be correct 
"until it is shown to be otherwise. The evidence not being 
preserved in the bill of exceptions, the judgment must be 


affirmed. 
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Sykes v. Tue Puanrers’ Hovse and Insurance Company ay. TERM. 


842, 


or St. Louis. 








Sykes 
Same v. Same. v. 
Plant. House 
. : ‘oh and Ins, Co. 
Where a party seeks to consolidate suits on accounts, and to dismiss the of St, Louis. 


suit so consolidated for want of jurisdiction in the justice, and appeals 
from the decisions of the justice against him thereupon, he will be held 
to strict proof of the pendency of the several suits before the justice. 


Appeal from the St. Louis Circuit Court. 
Bram & Gayrr for Appellant. 


Drake for Appellees. 


Opinion of the Court, delivered by Tompkins, Judge. 


The Planters’ House, &c. sued Sykes before a justice of 
the peace. ‘The justice gave judgment against him, and he 
appealed to the circuit court, and that court giving judgment 
against him, &c., appeals to this court. 

From the transcript of the justice's docket on the record 
of the circuit court, it appears that the suit was founded on 
an account for sums due on two shares of the stock of the 
company, subscribed and owned by Sykes, due, respectively, 
January Ist, 1840, January 20th, 1840, February 20th, 1840, 
and March 10th, 1840. 

We have before us another record from the same court, 
of a suit of the same date, betwixt the same parties, on an 
account for sums due on two shares of the said company, 
&ce., due, respectively, April 20th, May 20th, August Ist, 
and September Ist, 1540, and in each case there is a bill of 
exceptions, in each of which it is stated that the defendant 
admitted his subscription to the stock of the plaintiffs, and 
his indebtedness as stated in the cases. The defendant mov- 
ed the court to consolidate the said suits into one, and dis- 
miss the suit so consolidated for want of jurisdiction in the 
justice, in as much as all the arrearages upon which said 
suits were founded, grew out of the same subscription to the 
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842. same stock, &c. The court overruled the motion and gave 


judgment for the plaintitls. 
judgment for the plaintitl 
Sykes This court has decided that in suits on notes they will not 
V. . . . . 
The Plahters? compel justices to consolidate several demands founded on 
Comp ofS notes, but will suffer them to be sued on separately and at 
ay. . . ~ . ~ . ~ 
Louis. the same time. See Martin v. Chauvin, 7th Mo. Rep. 271; 
and Barnes v. Holland, 3d Mo. Rep. 49; Wheat. 47. What 
Where apar'¥ the court might do in the case of two several suits, eviden- 
solidate suits ced by an account only, is not now necessary to be decided. 
on accounts, paeene Red eae 
and to dismiss If on any occasion it could be done, this is perhaps such a 
thesuitsocon- one; as the several sums become due by instalments, and 
solidated, for pe ; : i . pig 
want of juris- there is little danger of confusion ensuing. It is sufficient 
diction in the ey “ . Pgh y wera 
justice, and tO say, that it does not appear on either record, otherwise 
appeals from than by recital, that there are two suits pending in court 
the decision of . i 5 
the justice betwixt the same parties. 
a The justices’ courts are established for the use and conve- 
> . . . . 
will be held to nience of the plaintiffs and defendants, and the law establish- 


the pondency ing them ought to be liberally construed. It is not pretended 

ea om that there is any statute requiring justices to consolidate suits. 

the justice. The circuit court might dismiss suits founded on accounts, 
where the plaintiff shows a disposition to vex and harass 
the defendant, but on this subject I give no opinion; it would 
be “extrajudicial. The advantage which the appellant seeks 
here, is to be derived from a strict construction of the law, 
amounting to a technicality, and as he has not strictly pro- 
ved his right to have these suits dismissed, even if this court 
should be of opinion that two suits on account would not be 
proceeded in before a justice betwixt the same parties, at. 
the same time, the judgment of the circuit court will be af- 
firmed. 
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Henstry v. Do: ce, Administrator of Dover, dec’d. ys a 


Hensley 
v. 
Dodge, Admr. 








The same points are decided in this case as in the case of McNair v. Dodge, 
surviving administrator of Dodge. Ante, p. 404. 


Appeal from the St. Louis Circuit Court. 


Geyer for Appellant. 
Opinion of the Court, delivered by Napton, Judge. 


Henry Dodge, surviving administrator of Israel Dodge, 
deceased, brought an action of detinue against Margaret 8, 
McNair, to recover the possession of three slaves, named in 
the declaration. The defendant pleaded, first, non detinet; 
second, limitation of five years; third, ne wngues adminis- 
trator, and fourth, that the plaintiff was not lawlully possess- 
ed of said slaves, or’either, as alleged in the declaration. 
The fourth plea was demurred to, and the demurrer sustained. 
Issues were taken upon the other pleas, and were all found 
for plaintiff, and judgment rendered accordingly. 
On the trial, the plaintiff gave in evidence letters of ad- a. cane 
ministration, granted the 26th September, 1806, by John Bte. points are de- 
Valle, judge of probate for the district of Ste. Genevieve. (vet in.tms 


case as in the 
These letters purported to issue to Harry Dodge and George td By 
Bullitt, and to be under the seal of the probate court of said surviving ad- 
district, though only a scrawl, with the word seal written a 
within it, was annexed. A deposition of said Valle accom- p 404. 
panied the letters, stating, that the letters were issued by 
him as judge of probate ; that Harry Dodge, is the same 
Henry Dodge who is now governor of Wisconsin; that 
George Bullitt is dead, and that the seal attached to the let- 
ters was his private seal, no seal of office having been provi- 
ded. 

The plaintiff then gave in evidence a marriage contract 
between Israel Dodge and Catharine Camp, widow of Jean 
Bte. Guion, acknowledged before Ch. D. Delassus, the Lieut. 
Governor of Upper Louisiana, on the 17th January, 1804, 
and proved by John Ruland, the recorder of St. Louis coun- 
ty, that this paper was among the Spanish archives deposit 
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ed in his oflice ; that it was indexed as such by his predeces- 
sor in said office, and had been among said archives ever 


Hensley since he, the witness, had been recorder, until it was brought 
Dodge. ‘Admr, to court upon the trial. Endorsed on the back of said 
he . 


paper, is a certificate of said recorder, that the same was 
filed for record on the 5th September, 1837. By the provi- 
sions of the contract the slave Violette, the mother of the 
slaves sued for, was given to the wife during her life, and if 
she died without children, to revert to the husband, Israel 
Dodge, and his heirs. 

It was further proved that the marriage was afterwards 
consummated ; that said Israel Dodge and his wife resided 
at Ste. Genevieve, in the district of Ste. Genevieve, until the 
death of said Dodge in 1806; that no child was born of said 
marriage; but that Dodge had several children by a former 
marriage, among whom was Henry Dodge, the plaintiff. 

It was proved that Mrs. Dodge claimed the negro woman, 
Violette after the death of her husband, and continued in 
possession of her and her children for several years, until in 
the year 183i), she sold and delivered the slaves to the plain- 
tiff in error. There appears to be no dispute about the dona 

Jide character of the sale, and that it was made for a valua- 
ble consideration: it is therefore unnecessary to set out the 
testimony offered on that point. 

The judgment of the circuit court is sought to be reversed 
because of the admission of illegal testimony, and because, 
admitting the facts to be as found, the law arising from them 
is for the plaintiff in error. 

The act of October 1, 1804, was in force in the territory 
when these letters were granted. That act provided for the 
appointment of a judge of probate in each district, whose 
duty it was to take proof of last wills and testaments, and 
to grant letters testamentary, and letters of administration. 
The fourth section provided, that the judge should record last 
wills and testaments, and make entries of the granting of 
letters testamentary and letters of administration ; but no 
provision is made for recording letters of administration, or 
letters testamentary, nor is any particular form prescribed 
in which such letters were to be issued. See Hempstead’s 
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Dig. p. 125. The act cf January 20, 1816, provided, that “oo! 
“all letters of administration, and letters testamentary, here- ; 
tofore granted in pursuance of any Jaw in force in this ter- Hensley 
ritory, shall be recorded in the clerk’s office of the circuit Dedige, dna 
court of such county,” and the clerks are directed to certify 
on said letters that the same have been recorded according 
to law. It was further provided by this act, that no letters 
of administration, made before its passage, should be admit- 
ted in evidence in any court of law or equity, unless they 
were recorded in the manner directed by that act. The 
thirteenth section of the act of 1822, merely provides that 
all letters testamentary and of administration, before they 
are delivered to the executor or administrator, shall be re- 
corded, and the clerk shai! certify on the letters, that they 
have been so recorded. It further declares, thatletters, unless 
so recorded and certified. shall not be received in evidence. 
This provision is substantially the same with that which was 
adopted in the revision of 1825, and in the subsequent revi- 
sion of 1835. 
The act of 1S16 is the only one containing any retros- 
pective provision, and, the section containing that provision 
was not re-enacted in the act of 1$22, nor in any subsequent 
act. The act of 1816 isnot now in force; that act was not 
intended to extinguish any rights which had accrued under 
the act of 1804, but merely to furnish a rule of evidence. 





The repeal of that law is therefore a repeal of the rule; and 
there is nothing in the present administration law which ap- 
pears to be designed to operate on proceedings had under 
former laws, witha view to aflect their admissibility in evi- 
dence. The act of 1822, as well as the subsequent laws on 
the subiect of administration are merely directory of the 
forms to be observed under them, and they must be constru- 
ed like other laws not to intend a retrospective operation. 
The letters of administration granted by John Bte. Valle 
in 1806, must then be regulated by the act of 1804, which 
was in force when the letters issued. It has been seen, that 
the Jaw of 1804 did not require the letters to be in any par- 
ticular form, nor did it require them to be under seal, or to 
be recorded, nor was there any thing in the unwritten law 
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May TERM. then in force in this territory, which required such letters 


Hensley 


to be under seal. 
It has been objected by counsel, that there is no proof of 


Dutge, ditee: any delivery of these letters to Dodge, the administrator ; 


but the court are of opinion that his possess.on of these let- 
ters is at least prima facie evidence of that fact,and no proof 
being offered to rebut that presumption, it must be held con- 
clusive. 

Iam rot aware of any statute of limitation which bars 
the right of action by an administrator, or renders null his 
letters. In this case, it is clear that there could have been 
no final settlement of all the estate and interests of Israel 
Dodge untii after the death of his widow, when certain re- 
versionary interests for the first time became available to 
his administrator. 

The admissibility of the marriage contract in evidence, is 

point that was not much insisted on in the argument. This 

atract was what has been termed by the supreme court of 

: United States, an authentic act; it isa solemn agree- 

sent entered into by the parties, before the Lieut.Governor 
of the province, in the presence of the relations and friends 
of both parties, by all of whom, together with the public 
officer, it is attested.” I am satisfied without reference to 
our act of assembly of February 1, 1839, concerning evi- 
dence, some of the provisions of which may provide for this 
case, that upon general principles, such an instrument must 
be admissible in evidence, Whenever accompanied with sa- 
tisfactory proof of its genuine character. The certificate of 
the recorder, that it has been duly recorded in his office, is 
prima facie proof that the original produced with such cer- 
tificate endorsed, came from the archives of the Spanish go- 
vernment, because the recorder is only authorised to record 
such documents as are found in the archives, and to give out 
the original to any party interested. But in this case, we 
have the additional testimony of the recorder, that the paper 
offered in evidence was found in the Spanish archives, and 
so marked and filed by his predecessor in office, and that the 
same had never left the archives until it was brought into 
court on the trial. 
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A more serious question is raised upon the effect of this 
document in relation to notice. The act of December 22, 
1824, declares that all marriage contracts heretofore entered 
into, may be recorded in the like manner as such contracts 
hereafter entered into; and from the time of recording the 
same, shall, as to all property affected thereby within the 
county in which it is recorded, impart full and perfect notice 
to all persons, of the contents thereof ; and no such mar- 
riage contract, which sha'l not be recorded within six months 
after the taking effect of this act, shall be valid or binding, 
or in any wise aflect any property, real or personal, (except 
betiveen the parties thereto, and such as have actual notice 
thereof,) until the same shall be deposited with the recorder 
of the county, wherein such property is situate, for record. 
If this provision was intended to embrace marriage con- 
tracts made before the change of government, it is clear that 
the plaintiff below was not entitled to recover, without proof 
of actual notice. But I am led to the belief that this was 
not the design of the act, for several reasons. 

In the first place, ifthe marriage contract, before the 10th 
March, 1804, was a solemn public act, attended with all the 
forms prescribed by the laws and usages of Spain, and im- 
parted notice to all the world, it is not very clear that the 
legislature of this State could impair or anywise alter or 
modily the rights which had accrued under such a contract. 
Whether the legislature had any power to pass a law of this 
character however is a question upon which I mean to inti- 
mate no opinion of my own, much less of thecourt; butitis suf- 
ficient that such a question would arise. The probability of 
raising a question of this kind presents a strong ground for 
believing, that if the legislature in passing the act of 1824, 
had in view marriage contracts entered into under the for- 
mer government, they would have embraced such contracts 
in express terms. But the language of the act may be en- 
tirely operative without affecting the contracts under the 
Spanish government. It will embrace all contracts made 
since the L0th March, 1804 up to the passage of the act. 

Moreover a vast deal of property, both personal and real, 
as is well known, is secured by t'iese Spanish documents, de- 
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posited in the Spanish archives. Yet the legislature in all 
their acts relating to these papers, appear to have aimed 
merely to facilitate their introduction: as evidence in our 


Vv. "to te 2 ine yo te ole ‘A } 2 
Dodge, Admr, Courts, but have in no instance (unless this clause in the act 


of 1824 be one,) attempted to modify or restrict the rights 
acquired under them, or to impose new terms upon the pars 
ties interested. They appear to have been viewed as at 
least guasi records; and it is diiiicult to see, how any trans- 
fer of them to doo/s of record, kept and made up inthe Ame- 
rican style, would give them any additional validity. 

Hence, the acts of assembly authorising not requiring 
their record, appear to have been designed solely to make 
them more accessible, and more easy of proof. If the act 
of S24, concerning marriage contracts, was designed to 
embrace such as were made prior to the change of govern- 
ment, it is an entive anomaly in the history of our legisla- 
ture ; and for that reason, I cannot give it such a construc- 
tion, when its terms are completely carried out by a more 
limited construction. 

Entertaining this view of the effect of the marriage con- 
tract between Israel Dodge and his wife Catharine, it is un- 


necessary particularly to review the instructions of the court, 


The instructions given embodied the correct principles of 
jaw applicable to the facts of the case ; and there was no 
error in refusing those asked by the defendant. Some stress 
has been laid on the long possession of Catharine Dadge, 
which was upwards of thirty years ; but upon the construc- 
tion which the court is disposed to give to the marriage con- 
tract, it is clear that her possession was not adverse.’ No 
rights accrued to the ‘representatives of Israel Dodge until 
the death of the widow, which was Jess than five years before 
the institution of this suit. 

Another fact may be considered a fair argument in favor 
of this construction. It is known that these narriage con- 
tracts are chiefly in a foreign language; and when the act of 
1824 was passed, there existed perhaps twenty counties.in 
this State, nine-tenths of the population of which were to- 
tally unacquainted with their languages. The recording of 
these Spanish contracts would, therefore, have been a so- 
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lemn mockery of notice, unless the legislature had also pro- ~~ 
vided for their translation. mie 





Judgment affirmed. Collier & Pet- 
tus v. Budd. 


. 


Conuier & Perrus v. Bupp. 


The bona fide vendors of a bill of exchange, on which the endorsement of 
the payee is forged, are entitled to notice of the dishonor of the dill. 
To entitle the holder to recover from the vendors, he myst use reasona- 
ble diligence: What is reasonable diligence, must depend upon the 
circumstances of the particular case. 


Appeal from St. Louis Court of Common Pleas. 
Geyer for Appellants. 


GAMBLE for Appellee. 
Opinion of the Court, delivered by Tompkins, Judge. 
L d 5 


Some time early in the month of March, 1539, Collier and 
Pettus sold to Budd a draft for one thousand dollars. This 
being found to be endorsed in the name of the payee, with- 
out his authority, Budd, in the month of July, IS41, com- 
menced this suit against them, to recover the money which 
he had paid them for the draft. He obtained a judgment 
against them in the court of common pleas, and they now 
appeal to this court to reverse the judgment. The draft is 
as follows: 

“Cashier Canal Bank, Albany, pay to the order of Elisha 
Bentley, &c. one thousand dollars, at the Bank of the State 
of New York.” 

After Budd bought the draft he wrote ever the name of 
Elisha Bentley, endorsed on the back of the draft, these 
words: “Pay to the order of John B. Budd.” The draft was 
afterwards endorsed by several others. It was enclosed in 
a letter, addressed to Collier & Pettus, by William D. Aber- 
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nathy, at that time pestmaster at Augusta, Hancock county, 
Illinois, and he was admitted to be then of good reputation. 


Collier & Pet- Abernathy professed to be the agent of Bentley, and request- 


tus. Budd. 


ed this draft, with two others of five hundred dollars each, 
to be sold by the defendants, and the money to be sent by 
mail to him at his office. This was done accordingly. Col- 
lier and Pettus admitted that they received two per cent. 
premium on the draft: and it was proved that they did much 
business in the way of buying and selling bills of exchange. 


‘In short, it does not appear that there was any thing of un- 


fairness or impropriety of conduct in the whole affair on 
either side. 

The defendants prayed the following instructions : 

First, If the jury believed from the evidence that the 
plaintiff had good reason to conclude from what took place 
between the plaintiff and defendants, that the defendants did 
not intend to be responsible for the genuineness of the draft, 
or of its endorsement, they must find for the defendants. 

Second, Jf they believed from the evidence that the de- 
fendants on selling the craft were mere ayents; that at the 
time they disclosed to the plaintiff their principal, and that 
they had paid over to that principal the money received for 
the draft, before they knew of the forgery of the endorse- 
ment, then they must find for the defendants. 

The defendants asked other instructions not thonght ma- 
terial to be noticed. 

These instructions were refused, and the court instructed 
the jury, that if they believed that the defendants were 
dealing in the buying and selling of biils of exchange ; that 
the plaintiff applied to them for the purchase of a bill ; that 
the bill in question was bought by the plaintiff from the de- 
fendants; that he paid them for it the amount of such bill, 
with two per cent premium, and that the endorsement of 
Elisha Bentley is a fcr. ery, they will find for the plaintiff, 
unless they believe that it was the agreement at the time, 
that the defendants should not be responsible for the genu- 
ineness of the draft, or of its endorsement. The defendants 
excepted to the instructions given, and to those refused. 

The defendants counsel insist, that when a man passes a 
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bill by delivery, he does not make himself responsible for ils 
goodness. To sustain this position, Fenn v. Harrison, 3 
Term Rep. p. 759, is cited. That case, and others cited, re- 
fer to genuine bills, not forged bills, nor to genuine bills, the 
first endorsements of which are forged. If the bill be gen- 
uine, and endorsed by the payee, the bearer may be suppos- 
ed to take it on the credit of the maker and payee. But it 
does not necessarily follow, that the bearer has received it 
with the risk of its being forged; dor does it seem to me 
that, because the defendants are dealers in bills of exchange, 
and receive a compensation for them, they are therefore lia- 
ble when they sell a forged bill. The merits of the case 
must turn on the right a vendor may have in any case to 
notice of the dishonor of a bill, the endorsement of which is 
forged, as in this case. No authorities in point have been 
produced. 

In the case of the Bank of the United States v. the Bank 
of Georgia, a case to which I am referred by Judge Scott, it 
was decided, that the Bank of Georgia was guilty of negli- 
gence, in holding for nineteer. days forged notes of its own, 
which had been paid in by the Bank of the United States, 
10 Wheaton, 333. It was held that the Bank was bound to 
know her own notes, and ought to have infermed the Bank 
of the United States in a shorter time. Mr. Justice Story 
says, *We may lay out of the case all consideration of the 
point, how far the defendants would be liable if these notes 
had been the notes of any other bank, depesited by the 
plaintiff in the Bank of Georgia as cash. The modern autho- 
rities, certainly, do in-a strong manner assert, that a pay- 
ment received in forged paper or base coin is not good ; and 
if there be no negligence in the party, he may recover back 
the consideration paid for them, or sue upon his original de- 
mand ;” and he cites autnorities. “The holder,” he says in 
in another place, “after a considerable lapse of time may not 
be able to ascertain from whom he received th=m, or the si- 
tuation of the other parties may be essentially changed.” 

Even in relation to forged bills of third persons received 
in payment of a debt, (he adds,) there has been a qualification 
engrafted on the general doctrine, that notice and return 
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— TERM. must be within a reasonable time ; and any neglect will ab- 
_____ solve the payee from responsibility. 

Collier& Pet- If,in the language of Mr. Justice Story, we apply the 

tusv. Budd. doctrine of negligence to the present case, there are circum- 

stances strong to show a want of due diligence on the part 

of the piaintiff in this cause. This draft was sold to him 

two years and nearly six months before the commencement 

of this action, which is the first evidence of notice to the de- 

fendants. In the meantime Abernathy, who appears to have 

been a man of fair character, and filling a responsible oflice 

under the government, may have absented himself from the 

United States; his circumstances, if he still reside in the 

State of Illinois, may be essentially changed. And it may 

be asked, had the plaintiff, and those to whom he may be res- 

ponsible in this affair, no better means of knowing of this 

forgery of the endorsement of Bentley’s name, than the 

defendants? It cannot be presumed that in so long a time, 

this bill has not been presented for payment at the bank 

where it was made payable. “H.W. Frigen, teller,” is en- 

dorsed on the draft, and the witnesses examined say, that 

they understand by this endorsement that the draft has been 

paid at the bank of which this man is teller. The presump- 

tion then is, that he was teller of the bank where the draft 

was payable; and the bank officers must be presumed to 

know the signature of Bentley, its customer; or at all events, 

to have the best means of knowing it, and of detecting the 

forgery. It does appear to me probable that the draft was 

presented for payment in less than three months. Bentley, 

the payee, apparently residing in Illinois, would probably in 

less than three months after that draft was sold by Collier 

The bona fide 20d Pettus in St. Louis, have informed the bank of his failure 

vendors of ato receive the draft by mail, and in that event his name on 

bill of ex- ’ 4 

change, on _ the bill would have been presumed to be forged, and conse- 

ote “quently we should not have seen the name of the teller on 

the payee is it. But independently of the teller’s name, the presumption 

2 dh is strong that the bill was presented for payment in a short 

of the disho- time after it was sold by the defendants; and if in any case, 
nor of the bill. i : . é Hn 

To entitle the the fair vendors of a forged bill, or of a genuine bill the en- 


holder to 7¢- dorsement of which is forged, be entitled to notice, the de- 
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fendants in this cause may fairly claimit. It is not sufficient, “4¥ TERN 
Ad 


in my opinion, to preclude them from the right of notice, 
that they were dealers in the buying and selling of bills of Collier& Pet- 
exchange, and that they receive a premium. No evidence ne 
is seen on the record to warrant the instructions asked by vendors, he 
the counsel of the defendants, but the court of common meg on 
pleas, in my opinion, committed error in giving its own in- gence. What 
struction to thejury. The jury ought, it is thought, to have _—..” 
been told, that reasonable diligence should have been shown so depend 
by the plaintiil, or those who endorsed after he transferred _. 
it; and what is reasonable diligence, may depend on the cir- pe ‘ae 
cumstances of the particular case. 

The judgment of the court of common pleas is reversed, 


and the cause remanded. 





Opinion of Scott, Judge. 


On the authority of the case of the Bank of the United 
States v. the Bank of Georgia, I am in favor of reversing the 
judgment of the court below. 


(Judge Napton, dissenting.) 


Burorp & Heyperson v. Suita. 
if a creditor, whose debt is secured by mortgage, proceeds under the act cone 
cerning mortgages, and the whole of the mortgage premises are sold in 
satisfaction of part of the debt, he cannot, afterwards, proceed against 


the same lands in the hands of a purchaser, in order to obtain payment 
ofa part of the same debt, thereafter becoming due. 


Appeal from St. Louis Court of Common Pleas. 
Pru & Taysor for Appellants. 


Bares for Appellee. 
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MAY TERN. 


184 Opinion of the Court, delivered by Scott, Judge. 





Buford& Hen- Smith filed his petition in the court of commen pleas for 
oo” St. Louis county, under the statute concerning mortgages, 
alleging, that Buford had made to him a mortgage on cer- 
tain lands, situate in St. Louis county, to secure the payment 
of two promissory notes, executed by Buford to Smith, for 
the sum of $1,250 each, one payable one year aud the other 
two years after date; that the last of the said notes had be- 
come due; and prayed that judgment might be rendered for 
said debt; that the equity of redemption might be foreclosed, 
and the mortgage property sold to satisfy the amount due. 
Henderson & Buford, the defendants below, pleaded in 
bar, that heretofore, in the sa me court Smith, under the 
statute concerning mortgages, had filed his petition for a fore- 
closure of the equity of redemption of the lands in the mort- 
gage in the plaintiff’s petition mentioned, for the purpose of 
paying the first of the two notes described by the plain- 
tiffin his petition. That a judgmeut for the said debt, was 
rendered against the said Smith, and an order made for the 
sale of the said lands, to satisfy the said debt; that, in pur- 
suance of said order, an execution issued and the said lands 
sold by virtue thereof, to Geo. Henderson, the defendant, 
for the sum of $1,351, who received a deed from the sheriff 
for the said lands, upon payment of the said purchase money. 
To this plea, a demurrer was filed. The demurrer wassus- 
tained, and a judgment rendered for the plaintiff, from which 
the defendants appealed to this court. 


Ifacreditor, We can find nothingin thestatute concerning mortgages, 
‘whose debt is 


secured by Which, would warrant the opinion, that if a creditor, whose 
Ml debt is secured by a mortgage, will proceed under its pro 
cee és # “sii : . : 

the act con- Visions, and sel] the whcle mortgaged promises in satisfac- 
cerning mort- ,; fterwards 

gazes, and the tion of a part of the debt, that he can afterwards, proceed 


a of the against the same lands, in the hands of a purchaser, in order 
age . . 

we are to obtain payment fora portion of the same debt, thereafter 
sold in satis- Ni +5 ic me i 
aionataat becoming due. With equal propriety, i the first sale did 
of the debt, he not yield enough to pay the debt for which it was made, the 
pn ec creditor might take the lands away from the purchaser, and 
against the 
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sell them to a second purchaser, and so éoties quoties, until MAY TERM, 
the debt was satisfied. 842 
If the party will at one time sell all the mortgaged premi- Buford & Hen- 
, 1 . . . +.  derson v. 
ses, and they do not bring enough to pay his debt, this Smith. 
should satisfy him that his security is insufficient, and not 
that he can sell the iand a second time. It does not seem same lands, in 
h er se thik rn ee? " the hands ofa 
that the judgment in this cause meets with any supporttrom purchaser, in 
: os : wi tice : . : ee order to ob- 
the principles governing courts ol equity, in decreeing af veneninh 
foreclosure of the equity of redemption of mortgage premi- of a part of the 
on 7 same debt, 
es. 2 thereafter be- 


In England the practice is by bill in chancery, to obtain a coming due. 
foreclosure of the equity of redemption, whereby the lands 
become the absolute property of the mortgagee. There, if 
theequity of redemption of mortgaged premises is foreclosed, 
and they are not sufficient to satisfy the debt, and an action 
at law is brought’to recover the deficiency, this, it has been 
held, will open the foreclosure and Jet in the equity of re- 
demption, if the mortgagee has not in the mean time disposed 
of the land, for it would be inequitable that the right of re- 
demption should be revived against a purchaser. + Kent’s 
Com. 183. So it has been held thatifa party whose debt 
is secured by mortgage, will proceed at law on his bond, 
and sell the land under execution, the purchaser will hold 
the same free from the Jien of the mortgage. 1 Peron 44. 
So likewise it has been holden, that if the mortgaged premi- 
ses are sold to satisfy the debt secured by them, and the 
morgagee becomes the purchaser, and afterwards brings 
an action for a balance of the debt remaining unpaid, the 
mortgagor will not, even against the mortgagee, much less 
against the third person, who had become a purchaser, be 
entitled to the foreclosure opened, and the equity of re- 
demption revived. Lausing v. Gorlet, 9 Cowens, 346. 
Judgment reversed. 
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May TERM [Tfoorer impleaded with Mappox & Hux, v. Prircnarp. 


1842. 


Clark Hooper 
impleaded 
a Error to St. Louis Court of Common Pleas. 
u 1 ws 
Pritchard. 





Same decision as in the case of Powells v. Thomas. Ante. p. 440 


Hamirron for Plaintiff. 


Buarr & Ganrr for Defendant. 


Opinion of the Courts delivered by Scott, Judge. 
(Peter & Joseph Powel v. Thomas.) 


David Thomas instituted an acticn of assumpsit against 
P. & J. Powel on a promissory note, of which the follow- 
ing is a copy: 

St. Louis, March Ist, 1839. 

Six months after date, 1 promise to pay to the order of Da- 
vid Thomas, eight hundred and seven dollars and sixty-one 
cents for value received, with interest at the rate of ten per 
cent per annum, from due until paid. 

Tuomas L. Fonratne. 

On the back of the note, the names of P. & J. Powell 
were endorsed in blank, and they were charged in the decla- 
ration as the makers of the note. On the trial, the court 
below instructed the jury, that Thomas L. Fontaine was the 
party originally liable on the note, and that P. & J. Powell 
were his securities. There was a verdict and judgment for 
Txomas, the plaintiff below, from which P. & J. Powell have 
appealed to this court. 

The question is whether P. & J. Powell are to be re- 
garded as securities to the note? This is a case of the first 
impression on this court, and it must be admitted, is not 
without its difficulties. Cases from the English and Amer- 
ican books have been cited, which show that an endorsement 
like that in the present case, has been regarded by some 
courts as evidence of an undertaking of one character, and 
by other courts as evidence of another and different under- 
taking. All admit that the party making the endorsement, 
is bound in some way or in some event, but a contrariety of 
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opinion prevails as to the time and manner of the liability ™4¥ ao.” 


attaching. Should the endorser’s liability be varied from 





that intended by him at the time of making the endorsement, Clark Hooper 


he must attribute the consequences to his own neglect, , 


as it was in his power to define his undertaking with precision. 
What, then, is the nature of the undertaking of a party who 
endorses anote in blank payabie toanother? The position of 
the name or the instrument would seem to signify that he was 
only to be held as eudorser, but if that was the intention, he 
should have been the payee of the note, asotherwise he 
could not by the endorsement, transfer the legal interest in 
the note. In the case of Moiesev. Bird, 11th Massachusetts 
Reports, 440, similar to the present one, the court says, ‘it 
was plain the defendant intended makiag himself liable in 
some way. Had the note been made payable to him, and 
negotiable in its form, the plaintiff would have been restrict- 
ed to such an engagement written over the signature as 
would conform to the nature of the instrument. In such case, 
the defendant would have been held as endorser, and in no 
other form, for such must be presumed to have been the in- 
tent of the parties to the instrument. But this note was 
not made payable to the defendant, and therefore, was not 
negotiable by his endorsement. What, then, was the effect 
of his signature? It was to make him absolutely Jiable to 
pay the contents of the note. He puts his name upon a 
note payable to another, knowing he could not be consider- 
ed in the light of a common endorser, and that he was enti- 
tled to none of the privileges of that character. He leaves 
it to the holder of the note to write any thing over his 
name which might be considered not to be inconsistent with 
the nature of the transaction. The holder chooses to con- 
sider him as a surety, binding himself originally with the 
principal, and he has a right to doso. Ifhe wasa surety, 
then he may b> sued as original promissor.” 

We have «ken the liberty to transcribe this passage from 
the opinion delivered in the above cause, as embodying our 
own Views, and as containing the most reasonable interpre- 
tation of the intent of the party making an endorsement 
similar to that in the cause now under consideration. Many 
43 


impleaded 
ith Maddox 


& Hill, v. 
Pritchard. 
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R “~ i other cases might be cited from the same reports, support- 
ing this view of the subject. See 13, John. 175. The case 

Clark Hooper of Baker and Briggs, Sth Pickering, is an authority to show 
with. rl that where the contrary does notappear, it will be presumed 
Sirah that the execution of the note, and the making the endorse- 
ment were cotemporaneous acts. The party making the 


endorsement is regarded as being privy to the consideration, 


the endorsement, and he will not be heard in objecting the want 
of consideration for his endorsement. This, we hold is the 
light in which a blank endorsement made by a party who is 
not the payee of a note is tebe regarded, if nothing to the 
contrary appears. Thi real'contract of the parties may be 
shown, but in theabsence of all proof the foregoing are 
the principles by which we think courts should be governed 
in determining the liability of a party, who, when not a 
payee or endorsee will make a blank endorsement on a 
promissory note. Carver v. Weaver, 5 Massachusetts, 546. 
There being another cause before the court involving the 
same question, on a note negotiable, we areof opinion that 
the doctrine stated above, is applicable as well to notes 
which may be negotiable like inland bills of exchange, as to 
notes which are not negotiable. Judgment affirmed. 


Opinion by Tompkins Judge. 


I believe that the Powells ought not to be regarded as 
makers of the note sued on. 








and it will be presumed, that it was taken on the faith of 
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THIRD JUDICIAL DISTRICT. 


‘Musick v. Musick. 


1. In suits commenced before a justice of the peace, where the plaintiff 
proves his demand, by the defendant, the latter will not be allowed at 
the same time, to prove, by his own testimony, a set-off claimed by him 
against the demand. The defendant is placed in the same situation, by 
the statute, in which a plaintiff is, who seeks to establish his demand 
by the oath of the opposite party, before either can prove his demand 
or set off by his own oath, the other party must be called upon to tes- 
tify. (See Justice’s courts, Art. 5th, sect. 16, R. S. 1835, p. 361!) 

A parol promise, that if plaintiff would give B time on a judgment ob- 
tained against him, defendant would see the judgment paid, is a col- 
lateral undertaking to pay the debt of another, and within the statute of 
“contracts and promises.” 


Appeal from the St. Louis Court of Common Pleas. 
Pork for Appellant. 
Hupson & Houtmes for Appellee. 


Opinion of the Court by Napton, Judge. 


This was an action before a justice of the peace, which, 
by appeal, was transferred to the court of common pleas, 
for St. Louis county. On the trial before the court of com- 
mon pleas, the plaintiff proved his account by the defendant; 
whereupon, the defendant’s counsei offered to prove, by 
cross-examination, a set-off claimed by defendant, but this, 
the court would not allow. 

The defendant then proved by another witness, that the 
plaintiff (defendant in error) told witness, that in considera- 
tion the said defendant, in case-of judgment obtained in his 
favor against John Muhday, before James C. Musick, a 
justice of the peace, would give the said John Munday time 
on said judgment, he the said plaintiff, Wolney C. Musick, 
would see said judgment against said Munday paid, and 
that D. R. Musick, did accordingly give time to said 
Munday on said judgment. 

The court of common pleas gave judgment for the plain- 
tiff, and defendant filed his motion for a new trial, for the 
reason, that the verdict was against law and evidence, and 
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1842. 
Musick 
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re 
may meam- against the weight of evidence. The court overruled the 
___ motion, and judgment went for plaintiff. 
Musick The plaintiff in error, relies chiefly, on two grounds for re- 
Musick, Versing this judgment, first, it is objected that the defendant 
: was not allowed to swear to his own set-off. His right to 


I its com- ; we 
Pesce et soni do so, is placed upon the general principle, that where a 


‘ F< heore e party is made a witness for one purpose, he becomes a wit- 
' 


a] 


- 


the plaintiff ness for all purposes. Page v. Hanky, 6 Mo. Rep., 433. 
oa the This is the general doctrine, but our statute regulating this 
defendant, the matter provides, “If there be no evidence given to establish 


latter will not ' . 
be allowed at any demand founded upon contract, or toestablish any set-off, 


the same time 4» if the evidence given be insuflicient for that pur ose, the 

to prove, by | = ee 

his own testi- justice, may upon the applicatioa of the party offering such 

Loft | » may up I part) § 

mony,a set-o . 

tlsined by demand or set-off, order the opposite party to be sworn as a 

rong rt witness in reiation thereto, if the party called on refuse, the 
1 Sree ; 

‘The defendant justice shall allow the party offering the demand or set ofl 

is placed in the pata x45 — lilies diated 

came situation 10 be sworn, &c.” Sec. 16, p. 461. By this provision the 

by the statute, defendant, wishing to prove his set-off, is placed in the same 

in which a : : Ele aati a ; 

plaintiff is, Situation in which he is, who seeks to establish his demand,and 

spel: . a>). 
pine A before either can prove their own demands or set-off, the op- 
demand by the posite party must be called. The court is of opinion, that 
h of the op- a ite . . 

a ty) no error was committed by the court of common pleas in 

posite party, A 

before any refusing the cross-examination proposed. 

can prove : ; 

demuaderett The judgment of the court of common pleas is also sought 


of yeh to be reversed. because the court refused the plaintiff in 
3 


er party must error a new trial. Admitting that the defendant’s proof of 

be called upon ex z E i 

to testify. set-off was sufficient to entitle him to a verdict, the proof 

lye having gone to the jury without objection, vet would this 
= ° Us = . ° 

Sec. 16, R. S. court reverse the judgment for the purpose of letting ina 


1839, P- 361.) defence which must be unavailing? The promise of Volney 
A paro! prom- C. Musick was a collateral undertaking to pay the debt of 
ise, that if another, and being within the statute was of no validity, 
plaintiff would att 2° Hye . 

give Btime on and it is not perceived how the plaintiffin error could de- 


ajudgmentob- . . : 
inna against tive eny benefit from a reversal of the judgment. 


him.defendant Jydoment affirmed. 
would see the 5 


judgment paid, 
is 2 collateral 
undertaking to pay the debt of another, and within the statute of “contracts and promises.’’ 
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. SON, surVIVi , .» Ve TURNER. MAY TERM 
Ferrauson, surviving partner, &c., v. TURNER i849, 








i. Mere negligence on the part of the payee in not sueing, or in giving time 
to the principal debtor, will not discharge the security: but if the Sager 
payee has a specific lien on the property of the debtor, sufficient to sa- Tie, 
tisfy the debt, and voluntarily surrenders that lien, or loses it by his 
own negligence, the security will be discharged. 

2. A new trial will not be awarded, when it is evident that the party could 
derive no benefit thereby. 


Error to St. Louis Court of Common Pleas. 


Crockett for Plaintiff. 


Sparpine & Tirrany, for Defendant. 


Opinion of the Court, delivered by Napton, Judge. 


This was an action brought by Taylor and Ferguson 
against Turner, as endorser of a negotiable note. The de- 
fendant pleaded non assumpsit, and a special plea, alleging 
that after the maturity of the note, Taylor & Ierguson, by 
a legal and binding contract with Chambers, the maker of 
the note, granted an indulgence of four months to the ma- 
ker, Chambers, without the knowledge or consent of said 
Turner, and thus legally precluded themselves from coercing 
the payment of said money from said Chambers. To this 
plea there was a replication, and issue taken. 

The issues were found for the defendant, whereupon the 
plaintiff applied for a new trial, which was refused. No in- 
structions were asked or given at the trial. 

The testimony is preserved by the bill of exceptions, and 
the first point raised here, has been upon the sufficiency of 
the notice of dishonor. There is much testimony on this 
point, but as it seems to the court, that the other point 
raised is with the defendant in error, it becomes entirely 
unnecessary to examine the notice of protest. The testi- 
mony on this head will not, therefore, be detailed. 

The proof under the issue on the special plea was, that Cham- alae —_ 


bers, the maker of the note, having confessed judgment at the part of the 


as ' in not 
July term, 1840, a fieri facias was issued, and placed in the fying. or in 
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MAY TERM. hands of the sheriff. Chambers had property subject to this 
— execucion, amply sufficient to satisfy the judgment. Before the 
Ferguson return day, the plaintiff, at the instance of Chambers, direct- 
ed the writ to be returned unsatisfied, and took a deed of 
trust upon Chambers’ property, subject to the execution, to 
i tan to secure the payment of the judgment within four months from 


‘ cipal 
debtor, will, the date of the deed. 


oa oma. This deed the plaintiff neglected to have recorded, and in 
‘but if 0 a short time the whole of Chambers’ property, including 
sane Tien that covered by the deed of trust, was swept away by ex- 


ty of the aebte ecutions from other quarters. Sa 
or, sufficient | Mere negligence on the partof the principal in not sueing, 
easly, the or in giving time to the debtor, has never been held to dis- 
meen gi charge the security. Upon this position the plaintiffs in error 
lien, or loses rely to reverse the judgment; but the plaintiffs in error, 
me — have, according to the testimony, done something more than 
the security given time to Chambers. They surrendered a specificlien, 
: ai ga by which the debt was perfectly secure, and without con- 
oa sent of the security. Shall they, after such conduct, be per- 
mitted to go upon the security? Admitting the deed of trust 
was a perfect nullity, and so it was for all valuable purposes, 
they had chosen to sue the debtor, which they were not 
obliged to do, and had prosecuted that suit to judgment. 
Execution had issued, and was in the hands of the sherif, a 
lien upon the personal property of the debtor. This lien 
they voluntarily discharge, without consideration : this they 
had no right to do. The security, so soon as the lien of the 
execution attached, was interested in the retention of that 

lien, and the discharge of the lien discharged the security. 
A new trial The second plea pleaded by the defendant was not sus- 
- she al tained by the proof, and the issue might well have been found 
itisevident for the plaintiffs ; but as the facts proved constituted a good 


that th . ' 
could detue? defence, under the general issue, there is no reason for re- 


? sR benefit versing the judgment and allowing a new trial from which 
” the plaintiff in error could derive no benefit. 
Judgment affirmed. 


hereby 
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Matrtinesy v. Cuine. MAY TERM. 


1842. 








It is not necessary to entitle a plea in any court, as the plea will be consider- , 
ed as having reference to the declaration, which must necessarily be in Mattingby 
the same court as the plea ; but if the plea is entitled in the “county Cline. 
court,”? it will not be considered as having reference to a declaration 
filed in the ‘‘circuit court.” 


Appeal from St. Louis Circuit Court. 
Kina & Murvocx for Appellant. 


Nass & Howmes tor Appellee. 


Opinion of the Court, delivered by Scott, Judge. 


Mattingby brought an action of replevin against Cline for 

amare. Cline appeared, and filed two pleas; first, that he 
did not take the mare, and tendered an issue; secondly, 
that the property in the mare was in himself, and concluded 
with a verification. These pleas werefiled at the July term, 
1840, and entitled in the St. Louis county court; and, after- 
wards, at the July term, 1841, the plaintit! was nonsuited 
for failing to reply to the second plea, and appealed to this 
court. 

Weare not apprised of any statute or principle which re- Itis not neces- 
quires that a plea shall be entitled in any court, and the omis- sag — 
sion of the statement of the court, does not seem to be mate- court, as the 

‘ : : plea will be 
rial, as the plea would be considered as having reference to Considered a< 
the declaration, which must necessarily have been in the SS a 
same court as the plea. Chitty’s Pleadings, 5$2. Had the claration, — 
plea in this cause not been entitled, it should have been — 


‘lowed the benefit of this presumption. But as it was entitled, in the same 
and entitled in the St. Louis county court, it could not be aes bakit the 
considered as having reference to a declaration filed in the Sponges 
St. Louis circuit court. The plaintiff, after the plea was court,’ it willy 
filed, never took any step in the cause, from which it could ee 


be inferred he waived the irregularity. reference toa 
nt . , declaration 

The defendant then having no plea on the record, which filed in the‘cir- 
. . . . . . } ? 
the plaintiff was bound to notice, was not in a situation to Ct ct 


call on the court to nonsuit him. He had committed the 
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way TERM. first blunder; the plaintiff had never waived it by any subse- 
quent proceeding; it was then with a very ill grace that he 
Mattingby asked the court to nonsuit the plaintiff for not replying to a 
plea which he was not bound to notice. 

Judgment reversed. 





Vv. 
Cline. 


Me 
Pe 


Diner and others v. Courtney. 


Ina plea, in the nature of a plea in abatement, in attachment, (Laws of Mo. 
session 1838-9, p. 6,) it isnot necessary to put in issue the goodness of 
the plaintiffs reasons for his belief. (Scott, Judge, dissenting. ) 


Appeal from St. Louis Court of Common Pleas. 
Kine & Mvurpock for Appellants. 


Gryer & Dayron for Appellees. 


.* Opinion of the Court, delivered by Tompkins, Judge. 


In this case, an attachment was issued by the plaintifts 
against the defendant, returnable to the February term, 1842. 
On the seventh day of January, 1842, the plaintiffs filed their 
affidavit, stating the indebtedness of the defendant; and the 
affiant stated, that he had good reason to believe, and did be- 
lieve, that the defendant was about to remove his property 
out of the State of Missouri, so as to hinder or delay his 
creditors. 

The defendant filed a plea, in the nature of a plea in abate- 
ment, as provided by the statute, which denied that at the 
time the affidavit was made, he was about to remove his pru- 
perty or effects out of the State of Missouri, so as to hinder 
tM. or delay his creditors. The Jury on the trial found the issue 

| for the defendant, and the plaintiffs appealed to this court. 
> On the part of the plaintiffs, evidence was given to prove 
is that the defendant, on the 25th November, 1841, shipped 
some boxes of goods for New Orleans, on board a steam- 
boat, and that they were attached on board of that boat. 
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On the part of the defendant, it seems to be admitted that “AY TERM. 
he had intended to forward his goods to Baltimore for the 
benefit of his creditors ; but that a day, or perhaps three Dider &others 
days, before the issuing of the attachment, he had abandon- C naloaee, 
ed the plan, and concluded tc make arrangements with his 

creditors in St. Louis. 

The court instructed the jury, that if they believed that 
he intended to remove his goods from the State, that the ef- 
fect of that removal would be to hinder and delay the credi- 
tors of the defendant, and insuch case thev must find for the 
plaintiffs. That if they believed that the defendant had in- 
tended to remove his property, but had abandoned his in- 
tention before the attachment was issued, then they must 
find for the defendant. 

The plaintiffs take all objections, and contend most strong- |. _—" 

ly that the issue was not good, and that the jury found the natureofa 
against evidence. It is contended that the defendant’s plea et ecien. 
ought to have put in issue, whether the plaintiffs had good mevty _— 
reason to believe what they had sworn to.: How far I might 1838-9, p. 6,) 
be willing to go to support such a plea, if the statute had not nat mrad 
directed what must be the issue, itis not necessary to say. The issue _— 
eleventh section of the act of 1839, permits the defendant to slain’: see 
file a plea in the nature of a plea*in abatement, putting in — ae 
issue the facts alleged in theaffidavit. Now, unless facts ex- 
ist on which to base the good reasons of the plaintiff, he can- 
not have good reason to believe, although he may believe. 
[t is not probable that the simple declaration of the defend- 
ant would have satisfied an intelligent jury that he had aban- 
doned his design, unless there were other evidences of the 
reality of the abandonment. I see nothing objectionable in 
the instructions given by the court, and nothing so prepon- 
derating in the evidence as to induce me to believe that the 
court of common pleas committed error in refusing a new 
trial. Its Judgment is therefore affirmed by adivision of the 
court in opinion. 





Opinion of Scott, Judge. 


I do not concur in this opinion, asin my view, the goodness 
of the party’s reasons for his belief should have been the issue: 
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MAY TERM. Fooxe v. Tne Stare. 


1842. 








The power of the circuit court to assess and declare the punishment in cri- 
v. minal cases is merely contingent, and only to be exercised in case of a 
The State. failure of duty, or disagreement of the jury. It is erronious, therefore, 
to instruct the jury that they “have the right and authority to return a 
general virdict of guilty, without assessing any punishment.”” (See R. 
S. 1835, p. 493, Title, “Practice and Proceedings in Criminal Cases*” 
Art. 7,sec. 4.) 


Fooxe 


Appeal from the St. Louis Criminal Court 


Huvson & Hommes for Appellant. 
Opinion of the Court delivered.by Napton, Judge. 


The appellant was indicted by the grand jury of St. Louis 
county for a felonious assault, and was tried and convicted. 
On the trial before the criminal court, the jury retired to 
consider of their verdict, and on the following day returned 
into court,and said they could not agree. The court enquir- 
ed of the jury if they desired further instructions, or differed 
on a point of law : to which they responded in the negative. 
Before the jury left the court, the court, at the instance of 
the circuit attorney, instructed the jury, “that they had the 
the circuit right and authority to return a general verdict of guilty, 


court toassess __. : . 

and declare Without assessing any punishment.” 

the punish- == This instruction was objected to by the prisoner’scounsel, 
ment in crimi- . ss tae : 

nal cases is | and exceptions taken to the opinion of the court, and its pro- 


roe at ea priety appears to be the only question on which the opinion 
> 


to be exercis- of this court is desired. 


ed in case of a : ; ‘ sual : 
failure of duty The act regulating practice in criminal cases provides, 


or disagree- Bo : ° . 
vine yell that where the jury find a verdict of guilty, and fail to agree 


jury. It iser-on the punishment to be inflicted, or do not declare such pu- 


roneous,there- nishment by their verdict, the court shall assess and declare 
fore, to in- 


struct the jury the punishment, and render judgment accordingly. 


that th : . . ar 
ea tee This law imposes on the jury the duty of inflicting the 


tonite to au- punishment, nor has the court any right to fix the punish- 
turn a general ment, unless the jury disagree, or do not by their verdict in- 
guilty, with. flict any punishment. But the court in this case, told the 
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jury in substance, that this was no part of their duty, and 

they had authority to bring in a general verdict. 

the power of the court is merely contingent, not primary, 

and only to be exercised where a failure of duty, or a disa- 

greement on the part of the jury ae its exercise. 
Judgment reversed. 


Sarpy v. Papin. 


1. Ejectment. Plaintiff claimed undera patent from the United States, da- 
ted 15th June, 1826. The defendant claimed under the act of congress 
of Jwly 4th, 1836. Held: that as the latter act expressly excepted 
lands that had been surveyed and sold by the United States, the patent, 
whether valid or not, must’prevail against the defendant, claiming under 
the act of congress. The act of July 4th, 1836, was clearly a gratuity, 
and as such, congress chose to prescribe the terms on which their bounty 
could be obtained. 


law, or by an officer not authorised by law ; or, because the title was 
notin the United States : or, perhaps, where the land has been express- 
ly reserved from sale ; but the validity of the patent cannot be impeach- 
ed by one resting on a mere naked possession, and the defendant here, 
so far as this principle is involved, stands only on his possession. (See 
Hunter v. Hemphill, 6 Mo. R. p. 106.) 


Error to St. Charles Circuit Court. 
Opinion of the Court, delivered by Napton, Judge. 


This was an action of ejectment brought by Papin against 
Sarpy, to recover a tract of land in St. Louis county. The 
plaintiff gave in evidence a patent from the United States, 
dated 15th June, 1826, anda plat of survey; and proved 
that the defendant was in possession at the commencement 
of the suit. The defendant gave in evidence the proceed- 
ings of the board of commissioners on the claim of Pierre 
Francis Davolsey to the land in dispute, recommending the 
same for confirmation ; and the claim was confirmed by act 
of congress of 4th July, 1836. Notice of this claim was 


A patent may be void, because it is issued without any authority of 
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filed with the recorder of land titles on the 28th November, 
1802. 

Depositions were read, showing that Davolsey had cut 
wood and grass upon the land in 1769, and several succeed- 
ing years, but had never inhabited or cultivated the same. 
The claim of one Brazeau, which was confirmed by act of 


congress of 4th July, 1836, was also read in evidence. Let- 


Ejectment. 
Plaintiffclaim- 
ed under a pa- 
tent from the 
United States, 


ters from the commissioner of tie general land office, direct- 
ing the register and recorder of the land district in which 
the land in dispute was located, to reserve from sale all land 
made fractional by unconfirmed private claims, were also 
read in evidence. These letters were dated in September, 
1823, and were found on file in the records of tlie land of- 
fice at St. Louis. 

On the motion of the plaintiff, Papin, the circuit court in- 
structed the jury, that the patent of Papin was a better le- 
gal title than the claims of Davolsey and Brazeau, as con- 
firmed by the act of 4th July, 1836. The defendant asked 
the court to instruct the jury that the patent of Papin vested 
in him no title. This instruction was refused. 

No other questions are presented here, except such as arise 
on the instructions, and facts preserved by the record. The 
instruction given by the court involves a simple inquiry be- 
tween the rights accruing by the act of 4th July, 1836, and 
those conferred by a patent for the same land in 1826. The 
second section of the act of 4th July, 1836, provides, “that 
if it shall be found that any tract or tracts confirmed as afore- 
said, or any part thereof, had been previously located by any 
other person or persons, under any law of the United States, 
or had been surveyed and sold by the United States, this act 
shall confer no title to such lands, in opposition to the rights 
acquired by such location or purchase, but the individual or 
individuals whose claims are hereby confirmed, shall be per- 
mitted to locate so much thereof as interferes with such lo- 
cation or purchase, on any unappropriated land of the Uni- 
ted States. &c.” 

[t is contended on behalf of the defendant, that this section 
only embraces such saies and locations as were made in 
strict conformity to law. Let us see how this construction 
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would stand with the known intent and object of the law. “4Y TERM. 
The whole history of national legislation on the subject of 
these claims, evinces the willingness.of congress to part with Sarpy v. 
the title of the United States, without looking narrowly into P#P!- 
the merits of claims, provided they can do so without com- gateq 45:h 
promising the rights of third parties. This act, like others 2, 
ofa similar character, was clearly a gratuity, and, as such, claimed uncer 
congress chose to prescribe the terms on which their bounty mane 
could be obtained. Liberality to the claimants was not de- 4th, 1836. © 
signed to work the grossest injustiee to others equally meri- og Pm fe 
torious. It was not intended to invest the claimants with a ened Lend 
title by which they could immediately eject another claim- that had been 
ant, who had the additional merit of having paid his money te 
into the public treasury, and obtained his patent. It matter- a 
ed not, whether that patent was valid or not; so far as any whether valid 
title was invested by the act of 1836, that patent could not sie om, ak 
be avoided. Any other construction would defeat the de- the defendant, 
sign of congress. If the locator, or patentee, had an unim- nag gl 
peachable title, he needed no aid from congress, and any re- er . 
servation in his favor would have been useless. Moreover, 1836, was 
it appears that ever since the year 1811, these claims have eg gi 
been expressly reserved from sale, exeept, perhaps, Juring —_ ome 
one or two short intervals in 1826 and ’30. Noregularand scribe the 
legal locations, or entries, could therefore have been made ; ee “their 
and yet congress, with a full knowledge that numerous loca- bounty could 
tions had been made on these claims, (for the fact had been en 
communicated by the board of commissioners,) and with 
their own previous enactments before them, reserving these 
lands from sale and location, enacted the second section of 
the act of 1836, stipulating for the security of the locations 
and sales, and making ample provisions for the rights or 
claims confirmed, by giving the claimants a choice of equi- 
valent portions of the public domain. 

The court is therefore of opinion that the instruction 
given by the circuit court was correct. 

In relation to the instruction which the court refused to 
give, at the instance of the defendant, we must look into the 
record and see if the facts preserved therein would have au- 


thorised the court to declare the patent void. "A patent may 
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be void, because it is issued without any authority, or by-an 
officer not authorised by law; or, because the title was not 
in the United States. If, the decision of the supreme court 
of the United States, im ‘Wilcox v. McConnell’s lessee, (10 
Peter’s R.) is to be considered as settled doctrine in that 
court, we may also add that where lands have been express- 
ly reserved from sale, anentry ofsuch lands with the register 
and receiver is void. But, as in that case, the purchase had 
not been consummated by the issuing of a patent, we are 
left to conjecture whether the court would have applied their 
principles to a patent issued under circumstances similar to 
those in which this entry was made. The question was no- 
ticed by this court in the case of Hemphill v. Hunter, (vol. 
6, p. 106, Mo. R.) but not decided; nor do 1 think it neces- 
sarily involved in the determination of this case. It was 
however held in this last case that a stranger, resting on mere 
possession, should not go behind an entry, for the purpose 
of showing that in the preliminary stages of the title the sub- 
ordinate officers of the. government had not complied with 
the law, a fortiori ; such investigations could not beallowed 
to impeach a patent. 

In this case, it seems from the record, that when the patent 
issued, the-land was public land. The act of 26th May, 
1824, by its provisions in the 5th and 7th sections, declares, 
that this land on the 26th May, 1826, should be held public 
land, and liable to be sold like any other public lands of the 
United States. It was conveyed by patent onthe 16th June, 
1826. It was not reserved land at the time of this convey- 
ance. Proof that this land was entered previous to the 26th 
May, 1826, or, in other words, that the negotiations between 
the agents of government and the purchaser in relation to 
this sale, the payment of the money, and the transfer of the 
ceftificate, took place at a time when, by law, such: proceed- 
ings were irregular and illegal, would seem essentially to 
conflict with the spirit of the rule adopted by this court in 
the case of Hemphill v. Hunter. These are the very irregu- 


larities within the meaning of that rule, which should not be 
permitted to invalidate the titleofa purchaser, when attack - 
ed by one who pretends to no title himself, other than what 
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possession gives him. Such I take to be the law, where the ™4¥ pp 
contest is between a stranger to the title and the patentee ; vio 
and Sarpy, so farasthe present branch of the inquiry is con- Sarpy v. 

i : , : Papin. 
cerned, stands only on his possession. These observations ~*P” 

j ine Sane jaa ‘recti an officer not 
will apply to the instruct’ons issued by the direction of the oe eneed by 
Secretary of the Treasury, to the land officers,in 1823. These law; or be- , 
eeepc cous 4 ISI] A deni q cause the title 
instructions were based upon the law of ISLI, and designed yas not in the 
to carry out the provisions of that law. When these claims aa 
were brought into market in 1826, the instructions necessa- where the land i 
rily became no longer applicable, and whether superceded or ae. “. 
not is of no consequence to the rights of the plaintiff. The ed from sale, 








. : but the validi+ 
act of 13th June, 1812, has also been relied on to show the ty of the pa- 
invalidity of this plaintiffs patent. If the claim of Davoi- teat cannotbey 

’ . / ibe impeached by. oh 
sey was confirmed by this act, it is clear that the patent was one resting wr iy \ 
void, and the court should so have instructed the jury. Yet possession & 


no instruction directly touching this title under the act ofthe defendant * : 
‘ ‘ ve .__. here, 89 fatas | 
13th June, 1812, appears to have been asked of the circuit this*principle 
sourt : very - ; : is involved 
court ; and the very scanty and unsatisfactory character of % {0 only on 
the testimony on this head would appear to have presented his possession. if 


& narrow ground upon which to base so broad and decisive Geephil, 6 
an instruction. One or two witnesses deposed, that in 1769, ‘ia p. 
and for some years thereafter, Davolsey was in the habit of 
setting firewood and cutting prairie grass on the land, but 
neither occupied or cultivated it. I apprehend that the act of 
1S12 contemplated something more than a bare possession 
in law, or such possession as by the common law was sup- 
posed to follow title, and the facts deposed to would not of 
themselves constitute any species of possession, except under 
certain circumstances, when they might amount to a con- 
structive possession. On this point there is nothing on the 
record to warrant this court in reversing the judgment of 
the circuit court. An outstanding title in the schoo] com- 
missioners is also suggested as affording a sufficient reason 
for warranting the instruction which the defendant asked of 
the circuit court. There appears to be nothing in the record 
to support this position. 
Judgment atlirmed. +4" 
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Wape v. Scorr. 


1. In an action on a promissory note, given for the price of an article sold 
the defendant, in case of fraud or breach of warranty, may give evi- 
dence, shewing the true value of the article sold, in diminution of the 
stipulated price. 

2. Plaintiff sold to defendant aslave with a written warranty, that he was 
sound, “with the exception of a small defect in his hands.” It ap- 
peared that the slave’s hands were in such a condition, as to render him 
almost worthless to the purchaser: Held, that this was such a mis- 
representation of the extent and violence of the disease, as amounted 
to a breach of the warranty, and might be given in evidence, in an ac- 
tion for the stipulated price of the slave, in diminution of such price. 

3. The right of counsel to commence or conclude an argument to a jury, 
depends on the practice and discretion of the circuit courts; and sueh 
practice and discretion willjnot be revised or controlled by the supreme 
court. (Tompkins, Judge, dissenting.) 


Appeal from the Boone Circuit Court. 
Kirtiey for Appellant. 


Haypen for Appellee. 
Opinion of the Court, delivered by Scott, Judge. 


This was an action, by petition in debt, on a promissory 
note, executed by Pierce Wade to Isaac C. Scott, for the 
44 
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AUG. TERM. sum of $625, the price of a slave sold by Scott to Wade. 

: Wade’s defence was fraud, misrepresentation, and a breach 
Wadev.Scott. of warranty. Ona trial, Scott obtained judgment for the 
amount of the note. It appears from the bill of exceptions, 
that Scott sold to Wade a slave, with a written warranty 
that he was sound, with the exception of a small defect in 
his hands. Avery short time after the sale, the slave’s hands 
were in such a condition as to prevent his making any use 
ofthem. They had lost their muscular action, and were in- 
capable of grasping any thing. In the opinion of some, so 
great was the defect in the slave’s hands, that he was not re- 
garded as worth any thing. Scott had possession of the 
slave but a short time before he sold him to Wade, during 
which, there was evidence going to show that his hands were 
not in such a state as prevented his doing work. Wade saw 
the slave’s hands before the sale, and examined them; and 
was told that the injury they had sustained proceeded from 
cold. The physician who examined the slave’s hands after 
the sale to Wade, doubted whether the defect was real or 
pretended, they being full and natural in their appearance : 
and it was not until he had required the slave to use his 
hands in various ways, that he became satisfied that he was 
utterly unable to perform any thing with them. There was 
evidence of an offer to rescind the contract, made by Wade 

to Scott, some time after the sale. 








One of the points presented for determination, is, whether 
In an action in an action on a promissory note, given for the price of an 
ge article sold, a defendant may give evidence, shewing the 


for the price true value of the article sold, in case of a fraud or breach of 
of an article ; ii : 

sold, the de- Warranty, in diminution of the stipulated value of the ar- 
fendant, in ae ° ; 

ae el ticle. It must be confessed, that this question has been 
or breach of decided in different ways by the courts; and that there is a 


Pee weight of authority and learning on either side of it, which 


ae ne ee Will relieve a court of any anxiety, in being found either in 

the article maintaining or denying the principle. When the authori- 

og oo. ties are thus divided about a proposition ; and when a court 

stipulated will be sustained in taking either course in regard to it, con- 
rice. : . ° ° P . 

P siderations of policy and convenience should determine its 


choice. It is more reasonable, that when a suit is brought 
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to recover the price of an article, that any reduction of the 406. TERM. 
stipulated price to which the defendant may be entitled, 

either from a fraud or breach of warranty in the sale, should Wadev. Seott. 
be made in the action in which the price is sought to be re- 

covered, than that he should be driven to his cross action for 

a redress of. the injury. This course avoids circuity of ac- 

tion. A second suit about the same matter should not be 

tolerated, where a fair opportunity can be afforded by the 

first, to do complete justice to the parties. And when indi- 

viduals are apprised, that this defence will attach to the se- 

curity they may receive for an article sold, they will be less 

eager to obtain an advantage in their contracts, than if they 

are taught that a note when once given must be paid, and 

the injured party driven to his cross action for redress. 

Many would submit to the imposition, sooner than redress 
themselves by a suit, who would readily make a defence, 

were it permitted in an action for the price of an article, in 
the sale of which they have been wronged. The better 
opinion seems to be, that this defence will not be allowed, 
unless the party relying on it, has previously given his ad- 
versary notice that he would insist on it at the trial. Ina 
cross action, the party against whom the defence is used, 
would be apprised by the declaration of the nature of the 
demand: and as this defence is substituted for the cross ac- 
tion, he is equally entitled to notice, otherwise he might be 
surprised. The distinction seems to be well settled, that 
where the article sold is of any the least value, notice must 
be given of the defence; but if it is entirely worthless, then, 
under the general issue, the defendant will be entitled to a 


verdict, no notice being necessary. 

A second point in the case is, whether on a breach of war- 
ranty in the sale of an article, where there is no fraud, the 
vendee can rescind the contract? There is authority for 
the position, that where a purchaser of an article, having 
had an opportunity of exercising his judgment upon it, had 
bought it with a warranty, that is of any particular quality 
or description, and actually accepted and received it into his 
possession, can afterwards, upon ascertaining that the war- 
tanty has. been violated,of his own will, without the consent 
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of the vendor, return the article, and defeat the payment of 
the purchase money. Lord Eldon, in the case of Curtis 
v. Hanney, 3 Espinasse, 87, said, he took it to be clear law, 
that if a person purchases a horse which is warranted sound, 
and it afterwards turns out that the horse was unsound at 
the time of the warranty, the buyer might, if he pleased, 
keep the horse, and bring an action on the warranty, in 
which he would have the right to recover the difference be. 
tween the value of a sound horse, and one with such defects 
as existed at the time of warranty ; or he might return the 
horse and bring an action to recover the full money paid. 
This dictum has been adopted by Starkie, in his work on ev- 
idence, part 4, page 645; and it is there said, that a vendee 
may, in such a case, rescind the contract altogether by re- 
turning the article, and refuse to pay the price, or recover 
it back if paid. Upon this the court of King’s bench, in the 
case of Strut v. Bloy, 22, Com. Law R., remarks,—“That 
it is extremely diflicult, if not impossible, to reconcile this 
doctrine with those cases, in which it has been held, that 
where the property in the specific chattel has passed to the 


, vendee, and the price has been paid, he has no right upon the 


breach of the warranty, to return the article, and revest the 
property in the vendor, and recover the price as money paid 
on a consideration which has failed ; but must sue upon the 
warranty, unless there has been a condition in the contract, 
authorising the return, or the vendor has received back the 
chattel, and has thereby consented to rescind the contract, 
or has been guilty of fraud, which destroys the contract al- 
together.” Weston v. Dowmes, 1 Doug.; Towers v. Bar- 
ret 1 Term; Payne v. Whale, 7 Eust.; eae v. Wells, Cow. 
The court continues,— “If these cases are correctly decided, 
and we think they are—and they have certainly always 
been acted upon,—it is clear, that the purchaser cannot by 
his own act, unless in the excepted cases above mentioned, 
revest the property ia the seller, and recover the price when 
paid, on the ground of the total failure of consideration; and 
it seems to follow that he cannot, by the same means, pro- 
tect himself from the payment of the purchase money on 
the same ground.” See Wynn v. Thornton, 12 Peters. 
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This doctrine it will be seen, is predicated on the suppo- °°. T=RM, 
sition, that the vendee has accepted the article suld, and Bee 
that the contract is executed: it is not intended to be ap- Wade v. Scott 
plied to cases of executory contracts, as where an article is 
ordered from a manufacturer, who stipulates it shall be of a 
certain quality, og that it shall answer a particular purpose ; 
there, if tle article is not such as was contracted for, the 
party may, after giving it a reasonable trial, return it, pro- 
vided it be done in a reasonable time, and he does no act 
from which it may inferred he has accepted it. In these 
cases it cannot so much be said, that the vendee rescinds 
the contract, as that he refused to enter into it, because 
the vendor has failed to comply with his engagement. 


From the instructions given by the court below, some Plaintiff sold 


stress seems to have been laid upon the fact, that Wade a. 


had an opportunity, and did examine the hands of the weg Hg 
° Tra 
slave before the sale. There is no doubt, that when an spe 


:. : ar “with the ex- 
article has been inspected before it is purchased, a war- ception of a 


ranty does not extend to defects which are obvious to the yseereey . 
senses. But skill and judgment are often requisite to appeared that 
discover defects in articles offered for sale; and is he who olga 
following the dictates of prudence, refuses to rely on his sack » cendl 
examination, and requires warranty, at last in no better der him al- 


situation than he who purchases without one? Itis clear ate ol 
that when an opportunity has been afforded for examin- chaser: Held, 


: : ve } that this was 
ing an article before sale, the vendee, if he does not re- pon gee Ban 


quire a warranty, is without redress, unless he can show resentation of 
. ; ; the extent and 

a fraudulent concealment, or misrepresentation on the part violence of the 
i ji isease, as a- 

of the vendor; but, although the vendee may have an op- aie - tel 


portunity of examining an article, yet. if he requires a breach of the 

. ’ . , Warranty, and 
warranty, the vendor is answerable for any defect which might be giv- 
is not obvious tothe senses; 2 Kent Com., 485-6. The p tha i ae 


Oneida Manufacturing Society v. Lawrence, 4 Cow., <e = the 
e 1 stipulate 
440. Whether the defect in the slave’s hands was great- se of the 


er ornot, than that excepted in the warranty was a question eee Sk 
for the jury; and if they found it greater, it constituted price. 
a breach of the warranty, for which the party was an- 


swerable; and advantage could be taken of it in this 
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ave. Tram, action,as has been previously shown ; <a raead v. McKee, 
1842. 9 Littél, 297. 

Wadey.Scott, 11 may be inferred from the jautiettions given by the 
court below, that considerable importance was attached 
to the circumstance, that Wade was apprised of the de- 
fect in the slave’s hands at the date of the warranty. 
When a written warranty is made by tlfe vendor, and 
that warranty is general, or contains a specific exception, 
with what propriety can evidence be introduced, to show 
that the vendee was aware of the unsoundness of the ar- 
ticle, or of other defects than those excepted, or that 
the defect excepted was greater than represented to be? 
Here is a written warranty; its sense and effect are to 
be ascertained by itself, if evidence of the knowledge of 
any unsoundness on the part of the vendee is admitted, 
it must be on the hypothesis, that if the fact is established, 
then the vendor’s responsibility is restricted according to 
the knowledge of the vendee, without regard to the terms 
of the warranty; otherwise the evidence is irrelevant. 
Is it not against a plain principle of law to receive parol 
evidence, to vary, limit or extend the legal effect of the 
terms of a written instrument? This doctrine is sus- 
tained by the authority of Shackelford v. Gorch, 1, Bibb 
583, where it is held, that in an action of covenant, evi- 
dence that the defendant knew the article sold, and cov- 
enanted to be sound, was unsound, is not admissible. 

As to the point made relative to the defendant’s right 
ie mt “4, begin and conclude the argument to the jury, it may 
a or be observed, that there is no doubt of the right of the 
argument to a defendant to begin, when the onus probandi lies upon him, 
Jury, depends notwithstanding the technical form of the pleadings; 


tice and dis-1 Starkie, 184. But this is a matter depending on the 
eretion of the 
cireuit courts, practice and discretion of the circuit courts. In an ar- 


rage ig Qument to a jury, the reply may or may not have had an 


cretion willinfluence onthe verdict. If the verdict is such a one as 
- orl could not otherwise have been rendered on the law and 
by the su-the evidence of the case, the circuit court would not 
grant a new trial, although the right to conclude had been 


denied to him who held the affirmative, and against whom 


preme court. 
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by the verdict was rendered, nor would this court reverse 4UG. TERM, 
a judgment for such a cause. The circuit courts’ are 


ener 


c enabled to exercise their discretion in such matters more Wadev. Scott. 
d wisely than this court, which has not the means of as- 
” certaining the influence the opening and conclusion of an 
i argument may have had onthe jury. This court has gone 
d considerable lengths in the exercise of the right to revise 
> the discretion of the circuit courts. I am not disposed 
to go farther and multiply the causes for the exertion of 
‘ this power. 

, Opinion, by Napton, Judge. 

D | 

f I concur in Judge Scott’s opinion generally, and in re- 
: versing the judgment of the circuit court, believing that 
, the question of notice, under the general issue, does not 
; arise in this case, inasmuch as the defences were fully 
set forth by special pleas. I give no opinion on that 


; point. 
Judge Tompkins dissenting. 


Stneteton v. Fore. 


In an action on a covenant, parol testimony of the knowledge and under-: 
standing of the parties at the time of entering into the covenant, is 


inadmissible to control the force and effect of the covenant. 
¢ 


Error to the Circuit Court of Lewis county. 


U. Wricur for Defendant. 
Opinion of the Court, delivered by Tompkins, Judge. 


Fore, the defendant in error, brought his action of cove- 
nant against Singleton in the circuit court of Lewis county,: 
charging that Singleton, by his certain bill of sale, dated 
29th November, 1838, sealed, &c. in consideration of the: 
sum of seven hundred dollars, did sell to the plaintiff three 
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AUG. TERM, negroes, to wit, Charlotte, Naomia, and Lucy, and did war. 


ae 
Singleton 


v. 
Fore. 


rant the said negroes to be sound and healthy, except that 
the said Charlotte had one eye out. 

The breach assigned is, that the said Charlotte and Lucy 
were not sound and healthy, with the exception aforesaid, 
but that Lucy was unsound and diseased, and in consequence 
thereof died, and that Charlotte was frost bitten and there- 
by greatly injured. 

The pleas filed were non est factum, and vovenants not 
broken. On which pleas issues were made up. The jury 
found for the plaintiff, and judgment was accordingly given. 

The evidence given in the cause shows that Lucy, a child 
aged three or four ‘years, was sick when she was.delivered, 
and that Charlotte was frost bitten, and that this was catia 
to Fore, plaintiff below and defendant here. 

The circuit court, on motion of the plaintiff instructed 
the jury, that whether the plaintiff, l’ore, knew of the un- 
soundness of either Charlotte or ].ucy before the contract 
or execution of the bill of sale by the defendant, Singleton, 
is unimportant and cannot constitute a defence in this case. 

Also, that what the plaintiff gave the defendant for the 
slaves, has nothing to do with the question. 

The defendant excepted to the giving of these instruc- 
tions, and prayed counter instructions which were refused. 

But the circuit court, on the motion of the defendant, in- 
structed the jury that unless they believed from the evi- 
dence, that the negro girl Lucy, was diseased at the time of 
the sale of. the said girl, and that she died of said disease, 
without neglect, misconduct or maltreatment of said plain- 
tiff, or of any other person after said sale, they must find for 
the defendant. 

It would indeed be perfectly useless for contracting par- 
ties to enter into written covenants, if oral testimony were 
to be admitted to prove that the written agreement were 
not intended to make the covenantor liable for every cov- 
enant set out in the writing obligatory. These negroes, it 
is proved, were sick at the time of the execution of the 
contract. Fore knew that Charlotte was frost bitten, and 
that Lucy was otherwise diseased. This he might have 
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known, and might also have believed that neither of them4v¢. TERM, 
was seriously diseased, and that they would in a few days i 
be in health. Singleton 

Vv. 





To know the extent and danger of anydiseaseof the body Fore. 
not uncommonly requiresskill, and notjunfrequently more at- 
tentive observation than even a skillful physician can bestow 
ina few hours. Therefore, the necessity of a warranty of 
soundness. Witnesses produced. on each side have testified 
very differently as to the apparent health of the negro Lucy; 
and both sides might, it seems from the statements of the 
physician examined, have testified correctly. For he says, 
that the nature of her disease is such as to deceive by false 
appearances of health. The present case demonstrates 
clearly and forcibly the propriety of adhering strictly to the 
rule of excluding oral testimony, oflered with a view to con- 
tro] the covenant of these parties. But weare not without, 2. action 
authority. See Townsand v. Wild, 8 Mass. Rep. :46. “Co- on acovenant, 
venant broken ona deed of the defendant to the plaintig PCr — 
for the consideration of $1676, to convey part of a mes- ee pin 
suage, &c. with covenants of a lawful seizure, good right to standing of 
sell, premises free of all incumbrances, &c. The plaintisf {he Parties at 
avers that the defendant was. not lawfully seized, that the tering intothe 


premises were not free of incumbrances, that Gilliam Tay- soe og 
lor had recovered the premises in a suit against the plaintiff, — = 
and ejected him by a lawful title. The defendant pleads in fect of the co- 
bar, that Townsand, at the time of the conveyance, knew of *°™™"* 

the deed of defeasance under which Taylor recovered, and 

accepted the deed with an agreement, that the defendant 

should not be charged in the event of a recovery under that 

deed. ‘This is traversed in the replication, and an issue 

taken thereon. Upon the trial of this issue, the defendant 

offered to prove the agreement averred in his plea in bar by 

parol testimony, which the judge ruled to be incompetent, 

and the parties proceeded to an inquiry of damages. The 

defendant moved for a new trial, for the judge’s rejection of 

the parol testimony. In the support of the motion it was 
contended, that it was competent for the defendant to give 

parol evidence of the fact put in issue by the pleadings. In 


the nature of things no other evidence could be expect- 
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ed. If the plaintiff would take such a deed, with the know- 
ledge of such a fact capable of proof, he ought not now to 
recover damages against the understanding of the parties at 
the time of executing it.” This isa stronger case even than 
that now before this court; for the deed under which Tay- 
lor recovered in the cited case, conveyed ful! information of 
the incumbrance on the estate sold: whereas it was impos- 
sible for any person, and especially for one unskilled in the 
diseases to which man is subject, to tell with certainty what 
will be the result of the diseases with which these negroes 
were afflicted at the time of sale. But, said the supreme 
court of Massachusetts, “This was an attempt to control 
the effect of a written and sealed instrument by parol evi- 
dence, which is never permitted. - Supposing this incum- 
brance known, it was still competent to the defendant to 
covenant with his grantee to save him harmless from its ef- 
fects; and if such was not his intention, he should have ex- 
cepted out of his general covenants.” 


Chitty on Contracts, says, “Parole testimony shall not 
be received even to superadd a term or clause to a written. 
agreement; for this would, in effect, be to alter such agree- 
ments. Thus, if a written demise be silent as to ground 
rent, or a land tax, parole evidence is not admissible to show 


that the tenant agreed to pay it.” 


“Where the whole matter passes in parol, all that passes 
may sometimes be taken together as forming a parcel of the 
contract, though, not always; because matter talked of at 
the commencement of a bargain, may be excluded by the 
language used at its termination. But if the contract be in 
the end reduced to writing, nothing which is not found in 
the writing can be considered as a part of the contract.”— 
Page 25. 

Again, the same writer says, “Though a sale be ‘with all 
faults,’ the vendor is liable on an express warranty. Thus,. 
where an advertisement for the sale of a ship, described her 
as ‘a copper fastened vessel,’ adding that the vessel was to be 
taken ‘with all faults,’ without allowance for any defects 
whatsoever, and it appeared that she was only partially cop- 
per fastened, it was held that the vendor was liable.” 
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The instructions of the court were very correct. AUG. TERM. 
The jury were told, that if they believed that the girl 1842. 
Lucy died through any neglect of the plaintiff, they must Singleton 
find for the defendant. Some of the witnesses said, this 
girl, if in good health, was worth $200. A witness for the 
defendant, who thought her to be in good health, thought 

her worth $300. 

The jury found only $275 damages for all the injury sus- 
tained by plaintiff, both on account of the unsoundness of 
Charlotte and of that of Lucy. The plaintiff in error then i 
has no right to complain either of the instructions of the 
circuit court or of the measure of damages. 

The judgment of the circuit court must, then, be affirmed. 





im. 


(Napton, Judge, not present.) 


Artnur & Snyprr v. Penpueton, Lone, & Ritey. 


Petition in debt.—Plea, that the plaintiffs were not the legal owners of the 
note, and issue thereon. Held: That it was not necessary for the plain- 
tiffs to prove the partnership set out in the petition ; it was admitted 
by the plea. | 


Error to the Lincoln Circuit Court. 
C. We tts, for Plaintiffs. 


Porter for Defendant. 
Opinion of the Court, delivered by Scott, Judge. 


Pendleton, Long and Riley sued Arthur and Snyder by 
petition indebt. The petition set out the names of the 
plaintiffs at length, and contained an averment that the © am lg 
note was executed to them by the name and description that the piain- 


of Pendleton, Long, and Riley. aan 
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nis _— The parties went to trial on the issue that the plaintiffs 
were not the legal owners of the note. The plaintiffs had 
Asante ~r- judgment. 

dieton, Long On the trial an affidavit taken under the act of the 
& Riley. — General Assembly of 13th February, 1839, was read to 
ers of the note, Prove the partnership of the plaintiffs below. This was 
and issue g, objected to, and is assigned for error. The issue did not 


than not require proof of the partnership, it was admitted by the 
the plcatifs pleadings, consequently need not have been proved. 
poladnoet Whether the affidavit was formal, it is unnecessary to de- 
out in the pe- termine. There was no error in admitting it, as it was 
peree y “yy immaterial, and not calculated to mislead or prejudice 


the plea. the jury. 
As to the objection, that there was an averment of a 


partnership in the petition, it may be answered, the late 
decisions of this court warrant the form adopted by the 
pleader in this instance. 

Judgment affirmed. 








Pratr v. Stuart. 


Upon a review of the evidence in this cause, the court held that the verdict 
of the jury was sanctioned by the evidence. 


Error to the Circuit Court of Marion county. 
Opinion of the Court, delivered by Tompkins, Judge. 


Stuart sued Pratt in assumpsit. Pratt pleaded non- 
assumpsit and set-off. Judgment was given for Stuart 
on both pleas, the jury having found for him. 

Pratt admitted himself to be indebted to the plaintiff 
in the amount of the finding of the jury, but, contended 
that he was entitled to a set-off, of as much or more for 
services performed for plaintiff as editor of a newspaper. 
He produced witnesses who proved that he was several 
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years editor of the plaintiff’s paper, and they stated that 4ve Tras 
in their opinion his services were worth one hundred and ieee 


fifty or two hundred dollars per year. Pratt v. Swu- 
: stasis art. 
A witness, produced by the plaintif below, defendant ‘ 


here, states that he advised Pratt, who was his brother- 
in-law, to undertake the duties of editor of said paper; 
that he engaged in those duties in the fall of 1833, and 
continued till January, 1836, when the witness and de- 
fendant purchased one half of the paper; thathe thought 
the occupation would be advantageous to Pratt, by in- 
troducing him to public notice; that the profits of the 
paper were not more than sufficient to support the pro- 
prietor; that it was not agreed or understood that he was 
to have any compensation; that the proprietor could not 
afford to pay any thing; that while Pratt was editing the 
paper, he was practising law, acting as clerk for the re- 
ceiver of public moneys and farming. The jury finding 
as above mentioned against the defendant on his plea of 
set-off, he moved for a new trial, because the finding was 
contrary to evidence, and because he had discovered new 
evidence. 

This new evidence is, that sometime before Pratt and 
Wright, as aforesaid, purchased an interest in this news- 
paper, Stuart, the defendant, had offered to one Quintin 
Thornton about two hundred dollars a year to edit the Upon a re- 
same paper. The evidence was given to, the jury with- vieW o!{heev- 


idence in this 
out any instructions from the court, none being prayed cause, = 
for, and none being thought necessary by the court. The ae ni 
defendant, then, had no right to complain of the finding, ay engl 
as evidence was given from which the jury might well tained by the 
find against him on his plea of set-off; and it might well anes 

be that Stuart would be willing to pay Thornton, for 

editing the paper, two hundred dollars per year, rather 

than have Pratt for nothing; it being in evidence that 

Pratt was engaged in much other business, and paid very 


little attention to the duties of editor. 


Evidence, then, that Stuart offered Thornton two hun- 
dred dollars per year, is not necessarily evidence that Pratt 
45 
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Rector v. 
Hutchison, 
Rector and 
Bernard. 
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deserved to have any compensation in money, having ob- 
tained all perhaps that he at first aspired to, that is, ex- 
tensive acquaintance and character in society as a man 
of business habits. | 

The judgment of. the circuit court will be affirmed. 


Rector v. Hurcuison, Rector anp Bernarp. 

A court of equity will not make a decree according to the wishes of all the 
parties, when such decree would be contrary to the established rules 
and usages of such courts. Therefore, where the complainant, who 
was a cestui que trust, filed his bill against another cestui que trust, and 
the trustee, praying a decree for a conveyance of all the land to com- 
plainant, and concluded with a prayer for general relief, the court pro- 
perly decreed a conveyance to the cestui que trusts jointly, although 
the defendants were willing that the conveyance should be made ac- 
cording to the prayer of the bill. 


Appeal from the Circuit Court of Cooper county. 


Apams for Appellant. 
Opinion of the Court, delivered by Na azton, Judge. 


This was a.bill in chancery, brought by the complain- 
ant to compel a conveyance to him of a tract of land in 
Cooper county. 

The bill alleges, that the einnplainant and the defend- 
ant, Nimrod Rector, jointly purchased some twenty acres 
of land of the defendant Bernard, and that the title bond 
was made to Hutchison, in consequence of his becom- 
ing their security to Barnard for the payment of the pur- 
chase money. 

The bill further states, that by consent of parties, the 
land was laid off into town lots, and the money arising 
from the sales was first applied to the payment of the 


‘purchase money (which was in that way entirely satisfted, ) 
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and that other portions of the money had been applied by 4v¢. _ Tsxm, 
Hutchison to the exclusive benefit of Nimrod Rector, so" - 
that said Nimrod had received his share. It is further Rector v. 
alleged that said Nimrod is now insolvent, that Hutchi- Hutchinson. - 
son has got or can get the legal title from Bernard, and nerd. 

the bill prays that the court decree a conveyance to the 
complainant. Bernard answers and admits the facts as 

stated in the bill; says he has made a conveyance to Hut- 

chison, and disclaims any interest in the matter. Hut- 

chison also admits the facts to be as stated, and that he 

is mere trustee, &c. 





Nimrod Rector also answers and admits he has re- 
ceived his share, and is willing the deed should be made 
according to the prayer of complainant’s bill. 
The court decreed a conveyance to Nimrodand Charles 4 court of 


es : ; . equity will not 
Rector, jointly, and from this decree the complainant ap ep 


peals. according to 
Ameerc - : the wishes 0: 
The objection made to the decree of the circuit court ali the parties 


is, that it is not in conformity to the prayer of the bill. _. —Z 


The bill prayed for a conveyance to Charles Rector alone, - — - 

. ablishe 
and for such other and further relief as to the court should rules and u- 
seem just. It is not perceived, on what grounds the — 
court could have decreed the title to the complainant fore where the 


. e . . 1 i es 
only, unless it be because all the parties, plaintiffs and o ongenenagdl 


defendants, were willing. The bill and answers clearly ke 
é 9 Li b 


show that Hutchison was a trustee for both the Rectors, bill against a- 


os ° nother cestui 
and a joint conveyance to both, would be in accordance}... trust, and 


with the usages of courts of equity. But if a convey- the trustee 
" . praying a de- 
ance to one ces/ui gue trust only, was desired, and no cree for acor- 


P ne M 
other or further interposition of the court expected, then },% — 


there was no equity in the bill. If N imrod Rector re- complainant : 
and concluded 


ceived a larger portion of the proceeds of the sales, than with a prayer 


he was entitled to, this might constitute a good claim {general re- 


against the said Nimrod for reimbursement, but as such properly de- 
; Z creed a con- 
disbursements were admitted to have been made by con- veyanre to the 


sent of all the parties, both Nimrod and Charles, it can se im 
constitute no equity against Hutchison for a conveyance although the 
elendants 


of this land, to which they are jointly entitled. If this yer. willing 
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av. TERM. indebtedness of Nimrod Rector to Charles Rector be ad- 
a4 mitted, and this indebtedness amounts in value to the 
Rector v. land not yet conveyed, it is difficult to.see what need 
Loreen there can be for the interposition of a court of chancery 
Bernard. tg effect a transfer from one to the other. 

But the rights of third parties might in this way he if 
that the con- 
veyance fected. The court must make the conveyance in ac- 
oo cordance with the equitable rights of the parties, and 
ingtothe unadjusted debts between the crsiui gue trusts cannot be 
prayer of the ; 
bill. allowed to influence the conveyance of the land. 

The court are of opinion that the decree was right, 


and it is accordingly aflirmed. 





ADMINISTRATORS OF Barton v. RecTor AND OTHERS. 


1. The third section of the act concerning “Bonds and notes,” (R. S. 1835, 
p- 105,) declaring that the nature of the defence of the obligor or ma- 
ker, shall not be changed by assignment, but he may make the same 
defence agairist the bond or nOte, in the hands of the assignee, that he 
might have made against the assignor, was intended to embrace equit- 
able as well as legal defences. 

2. In chancery. B. purchased a lot of ground from R., paid part of the 
purchase money, and gave his notes for the residue ; and R. at the 
same time, ‘covenanted to make a deed of general warranty as soon as 
the payments were completed. At the time of the sale the lot was in- 
cumbered, but this was known to B., who was not, however, placed in 
possession. Subsequently the lot was sold to satisfy the incumbrances. 
R. became utterly insolvent, and assigned the notes to others, who ob- 
tained judgment at law against B. on the notes. The prayer of the 
bill was for a rescision of the contract—a perpetual injunction of the 
judgments—a cancellation of the notes, and a return of the purchase 
money paid. The circuit court dissolved the injunction and dismissed 
the bill. “The supreme court reversed the decree of the circuit court 
and decreed according to the prayer of the bill. 


Appeal from the Circuit Court of Cooper county 


Topp for Appellants. 


Apas for Appellees. 
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i Opinion of the Court, delivered by Napton, Judge.* 

d , 

'y This was a bill in chancery, brought by the adminis- 

trators of David Barton, deceased, against Nimrod Rec- 

£. tor, Charles Rector, Jamison Samuel & Co., John H. 

ne Gay & Co., and others. 

id The. bill charges that Barton in his life time contract- 

ye ed in writing with the Rectors for. a lot in the town of 
Boonville, by the terms of which agreement they were 

t, to convey to said Barton the said lot by “deed of general 


warranty in fee,”’ so soon as Barton completed the pay- 
ments of purchase money. The price. of the lot was 
three thousand dollars, payable in three installments for 
each of which Barton: gave separate notes bearing inter- 
est, &e. 

The bill alleges that these notes were assigned to Sam- 
uel & Co., Gay & Co., and ade made _— defend- 
ty ants. 


: The bill further ewe a payment of $672. 10 , by Bar- 
6 ton, on one of the notes, and that judgment at law had 
t- been obtained on the others. 


two deeds of trust, at the time of the sale; that these in- 


as cumbrances were never removed, and that. the Rectors 
i were insolvent or in very embarrassed circumstances at 
4 the time of the sale. It is also alleged, that these incum- 
zs brances were concealed from Barton. 

e The prayer of the bill is for a rescision of the contract, 
a a perpetual injunction of the judgments at law, a cancel- 
. lation of the notes unpaid, and a return of the $672.10, 

‘ which Barton had paid in his life time. 


The answers of the Rectors admit all the material alle- 


and the existence of the incumbrances ; but deny all fraud 
and concealment. Both the Rectors admit their inability 
to remove the incumbrances. 


*Judge Tompkins, being of kin to one of the parties, did not sit in the 
eause, 


45* 











It is further charged, that the lot was incumbered by 
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Administ’rs 
of Barton 


Va 
Rector and 
others, 


gations of the bill in relation to the terms of the contract,. 
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The answers of the assignees of the notes, who are the 
“"__ remaining parties to the suit, deny all knowledge of the 
transaction and rely on being patente as bona fide pur- 
chasers without notice. 

Onthe hearing ‘of the cause, the complainants proved that 
under the deed of trust mentioned in the bill, a sale of the 
house and lot had been made to satisfy said liens ; that at 
the time of the sale to Barton, the said Rectors were in 
embarrassed circumstances, and that neither of them dis- 
charged the liens, and further proved the payment by Bar- 
ton of the $672.10, charged in the bill. 

The defendants proved, that at the time of the sale to 
Barton, he had actual notice of the incumbrances, and of 
their being on record, and also knowledge of the embar- 
rassed condition of the Rectors, and was persuaded not 
to purchase, but that he avowed his confidence in their 
honesty and industry, and his belief that they would re- 
move the incumbrances. 

The injunction was dissolved, and the bill dismissed. 
From this decree an appeal is now taken to this court. 

In examining this decree we will first examine whether 
the assignment of these notes by the Rectors has in any- 
wise affected the legal or equitable rights of Barton. This 
inquiry is an important one, and in this case, necessarily a 
preliminary one, as a decision favorable to the assignees, 
on this point, would render unnecessary any further inves- 
tigation of the rights of complainants against the assignee. 

The statutes of other States in pari materia, and the 
adjudication ‘of the courts upon such statutes, have been 
much relied upon at the bar, with a view to elucidate the 
meaning of our act of assembly concerning: the assign- 
ment of bonds and notes. But our statute is so plain and 
explicit that human ingenuity would need torture its lan- 


guage into an ambiguity. 


The third section declares that ‘ the nature of the de- 


fence of the obligor or maker, shall not be changed by the 


assignment, but he may make the same defence against the 


‘bond or note, in the hands of the assignee, that he might 
shave made against the assignor.”” The fifth section fur- 
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ther declares “that the assignee shall never obtain any 1849. 


greater title to, or interest in, any bond or note than the __ 


person had from whom he acquired it.” Administ’rs 
of: Barton 


The defence spoken of in this third section, was clearly v. 
intended to embrace equitable as well as legal defences: —— 
for the court of appeals of Virginia, in Norton v. Rone, 

(2 Wash. R. 233,) so construed the act of the Virginia The third sec- 
° ° ee tion of the 

Assembly, which merely provided that the plaintiff should act concerning 

allow all just discounts and offsets, either against himself or ane ik S, 


his assignor before notice of assignment. A similar sta- 1835, p. 105.) 
‘ ee declaring that 
tute in Kentucky was similarly construed, and the actthe nature of 


held to save all equitable defences, which the obligor had oa sbligor wd 


against the obligee, from being impaired or affected by the maker, ene 
assignments. Rawlins v. Timberlake, 6 Monroe R. 234. = nay por 


As to the distinction between equities existing at the ™ent = he 
ime may make the 

time of the assignment and those arising afterwards, such same defence 
distinction appears to be unfounded. The equity must of 5 ge 
course exist at the time the note is made, and it is difficult, phage mea 
if not impossible, to conceive of any equity springing up that he might 
after the completion of the contract. The equity, if any ro 
there be, is brought into existence simultaneously with assignor. was 
the contract, though the circumstances which call it into je ll 
action may arise after or before the assignment, The ex- ae Pom - 
istence of these facts or circumstances has no bearing fences. 
upon the assignment, and the equitable rights of the obli- 
gor are not affected by the assignment, though they may 
have been called into active operation by the happening 
of events subsequent thereto. The main question in the 
case will'then be considered, as though the Rectors, who 
were the obligees in the notes, were the only parties de- 
fendants. The assignees stand in no better position than 
what the assignors themselves would occupy. ‘Though 
they are bona fide purchasers without actual notice, the 
law of assignments operates to place them or. their guard 
against any equitable defence which existed against their 
vendors. 

The bill, answers, and exhibits, show the facts of this . 
case to be simply these : Barton purchased of the Rec-alotof ground 


tors a lot in Boonville for three thousand~ dollars, for woke 
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avuG. TERM, which he gave three several promissory hotes. At the 

same time, the Rectors covenanted to make him a deed of 

Administ’rs general warranty in fee simple, so soon as the payments 

" — were completed. Barton paid a portion of the purchase 

Rector and money, and after his death his executors were sued upon 
others. : . 

the other notes, and judgment recovered. At the time 


purchase mo- of the sale, the lot was incumbered, but Barton knew of 
ney, and gave je : 
his notes for the incumbrance, and was aware of. the embarrassed pe- 


the reridue : .cuniary condition of the Rectors; but anterior to the de- 
? 


same time, cree, the lot was sold and passed entirely out of the Rec- 


t ' . P 
anke's “teed tors. Will a court of equity now throw the complain- 


of general ~ . it . 
wana as ants upon their covenant, when it is apparent that no 


soon asthe title can be made, and that no real satisfaction could be- 
yment . , 
cae samples obtained by a suit at law. j 


ted. At the J will, however, leave out of view, in this aspect of the. 
time of the 


sale the lot case, the insolvency of the Rectors. Their entire ina- 


bere, tat bility to make a conveyance is conceded in their an- 


sina tl p., SWeFs, and proved, if proof were necessary, by the testi- 
who was not,mony. ‘Tliey have covenanted to make a deed in fee 
aan os- Simple, with general warranty, and such a covenant im- 
nn a plies not merely their willingness to make a‘deed of this 
lot was sold to Character, but their ahi/ity to make a deed which will 


ng carry an indefeasible title. Judson v. Wap, 11 John R. 


R. became ut- 524; Clute v. Robinson, 2 J. R. 614. Such a deed is, 


t ; x a . ° M 
— _ as- by their own admissions, clearly beyond their power. 


— A manifest distinction is to be traced through all the 
others, who cases between executory contracts, and those which 
gc have been executed. In the latter class, where a deed 
against B. on has been made, and possession given, there must be an 
prayer of the eviction at law under paramount title, before the court 


seed *of chancery will interfere, and the vendor selling in good: 
the ———- faith, is not responsible for his title beyond his covenants. 
junction ofthe Bumpass v. Pattner, 1 John C. R. 218; Governeur v. 
Inégments—, Elmendorf, 5 ib. 84; Abbot v. Allen, 6 ib. 623. Whe- 
of the notes, ther an outstanding incumbrance, shown by the record, 


the yrnerem be equivalent to an eviction, is not well settled; but the 


Teuey. Paid. knowledge of such anincumbrance by the vendee at the 
court ‘dissolv- time he’ accepted his deed, would seem to preclude him: 
ed the injunc--,. is OES — te ee 
tion, and dis. from asking the interposition of a court of equity. 
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But the case now before the court is the case of an ex- 4V¢. TERM, 





f ecutory contract; no deed has been made or accepted, — 
; and no possession given. There having been no posses- Administ’rs 
, sion, there could of course be no eviction. But the com- ” — 
plainants equity rests upon the total failure of considera- a 
tion, not a mere defective title, but an entire inability on 

f the part of the vendor to make any title whatever. missed the 


In the case of Rawlins v. Timberlake, (6 Mo. R. 234,) ea pero 


where the contract was executed, a deed of general war- reversed the 
ranty made and accepted, and possession of the land ta- circuit court, 
ken by the vendee, the court refused to rescind the con- a 
tract, merely because adversary claims were set up, of the — of 
which the purchaser had notice at the time of the sale.— 
There had been no eviction, and that the court regarded 
as essential to warrant its interference. Yet even in that 
ease, it appearing that a part of the land conveyed with 
warranty was lost, the court enjoined so much of the 
purchase money as was equivalent to the value of the land 
lost, upon the ground of the insolvency of the warrantor. 
The language of Judge Bibb, when treating of this branch 
of the case, is applicable here. “If,”’ says he, “ equity 
could interfere in such a case, by reason of the insolven- 
cy of the warrantor, to arrest the payment of the purchase 
money, or any part of it, it would only be by clear evi- 
dence of eviction or undoubted defect of title, so as to 
show the covenant of warranty broken, and by stopping 
payment of so much of the purchase money as was equal 
to the damages incurred by the breach.” This was ac- 
cordingly done, and the complainant, as to the loss esta- 
blished, was not thrown upon his covenants, but obtained 
the equitable interference of the court. 
In this case, there is a total failure of consideration, and 
a court of equity would not turn the parties round toa 
suit at law, even were it obvious that such suit would 
be of any avail. ; 
The admissions of the Rectors, their failure to remove 
the incumbrances, and the proofs taken in’ the cause, ren- 
der it exceedingly probable that a suit upon their cove- 
nant would be fruitless. But admitting that it would not 


4 














530 


AUG. TERM, 


184 





SUPREME COURT OF MISSOURI, 


be so, their entire inability to make any title is a sufficient 
ground for arresting the payment of the purchase money. 


Administ’rs And their assignees, as we have seen, stand in no better . 


of — 
Rector and 
others. 


predicament than themselves. 

It is therefore ordered, that the decree of the circuit 
court be reversed, and this court proceeding to make such 
decree as the circuit court should have made, do hereby 
order, adjudge, and decree, that the contract aforesaid be 
recinded, the judgments at law be perpetually enjoined,: 
and that Nimrod and Charles Rector refund to the admin- 
istrators of David Barton, deceased, the sum of $672.10. 
with interest. 





Tuomrson & Sowers v. ALLSMAN. 


Although work may not be done according to the contract, and there 1s no 
waiver of the contract; yet, if the work is afterwards accepted, the 
person performing the work is entitled to recover its value. 


Error to the Monroe Circuit Court. 
Opinion of the Court, delivered by Scott, Judge. 


This was an action of assumpsit brought by Allsman 
against the plaintiffs in error, on a written contract to 
build two boats of a particular description. The decla- 
ration contained counts on the special agreement, and a 
common count for work and labor, &c. On the trial, 
Allsman obtained a verdict and judgment. 

The testimony in support of the special counts was 
contradictory; and evidence was given, conducing to 
show that the plaintiffs in error accepted the boats after 
they were built. 

The court instructed the jury, that if they believed 
from the evidence, that the plaintiffs built the boats, and 
they were afterwards accepted by the defendants, they 
must find for the plaintiffs the value of the boats. 
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It is clear, that if the boats were not built according 4v¢. TER, 
to contract, the plaintiffs in error were under no obliga- 
tion to accept them, unless: they had done some act, from Thompson & 
which it might be inferred they waived a compliance *¥*" 
with the contract, or unless, they with a full knowledge Allsman. 
acquiesced in adeviationfrom it. If, however, the boats Although 
were not built according to contract, and there was no work may not 
waiver of a compliance with it; yet if they were after- cule a 


wards accepted, the builder was entitled to recover their — and 
is no 


value. waiver of the 
Admitting the special contract was not complied with, ty 3.7% 

yet under the common count, the defendant in error was afterwards ac- 

entitled to a verdict. There was no error in the instruc- i 

tion of the court, and the jury whose exclusive province — 

it was to ascertain the weight of the evidence, and de- eaeens its va- 

termine the credibility of the witnesses, having found a “a 

verdict for the defendant in error, there is nothing pre- 

served in the bill of exceptions which would warrant us 

in disturbing it. ; 


Judgment affirmed. 


Hart v. Recror. 


A sheriff selling land under execution, must describe the land with such 
certainty, that it may be known what specific land is offered for 
sale, and where it lies. A sheriff’s deed describing the land sold, as 
“three and one-half eighths of the Boonville tract, situated in Cooper 
county, on the south side of the Missouri River,” is not void for un- 
certainty in the description. (Scott, Judge, dissenting. ) 


Error to the Circuit Court of Cooper county. 
Leonarp for Plaintiff. 


Apams & Haypen for Defendant. 
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Hart v. Rec- 
tor. 
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Opinion of the Court, delivered by Napton, Judge. 


This was an action of ejectment for the north-west 
fractional quartér of section 35, township 49, of range 17. 

On the trial, the plaintiff gave in evidence a patent 
from the United States, dated 19th November, 1822, to 
Henry Carroll, Robert Wallace, and himself. There- 
upon, the defendant, for the purpose of showing title out 
of the plaintiff, gave in evidence a judgment of the cir- 
cuit court for Cooper county, in favor of Th. A. Smith 
against George Tonnall and the plaintiff Hart; a fi. fa. 
execution thereon, of the 10th October, 1828, with the 
sheriff’s return thereon, and the sheriff’s deed of the 17th 
February, 1829, conveying the said land so levied on and 
sold, to one William M. Adams. 

The plaintiff then gave in evidence two judgments of 
the Cooper circuit court against Hart; one in favor of 
Gideon James, of the 26th January, 1821; and the other 
in favor of Noah Nichols, of the 2ist May, 1821. Fi. 
fa. executions thereon, of the 9th August, 1823, with the 
sheriff’s returns and writs of veadi!/tunt exponas of the 2nd 
July, 1824. The return to the writ of venditioni exponas, 
certified that the sheriff had advertised and sold the pro- 


perty described in the writ; and that it sold for $41, 12!', 


and was signed by the sheriff. Afterwards, at the Oct. 
term, 1836, leave was given to the sheriff to amend the 
return made in 1824; by which amended return, it ap- 
peared that the sheriff sold “all Hart’s interest in the 
Boonville tract, being three and one-half eighths,” to 
Gersham Compton. 

The plaintiff then offered in evidence, a deed of the 
27th October, 1836, for this land, made by the sheriff of 
Cooper county to Gersham Compton, made in pursu- 
ance of the order of the circuit court of Cooper county. 
The description of the land conveyed in this- deed, is 
“three and one-half eighths of the Boonville tract, situate 
in Cooper :county, on the south side of the Missouri 
river.” This deed was objected to, and the court ex- 
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cluded it. The plaintiff then offered the same deed, with vs. Term, 


proof that the expression, “Boonville tract,” was at the 


times of the levy, advertisement, and sale, and making of Hart v. Ree- 


the deed, well known in the county of Cooper and neigh- 
borhood, to mean the north-west fractional quarter of sec- 
tion thirty-five, township 49, range 17; and that this 
tract of land, at the time of the levy, had acquired the 
appellation of “the Boonville tract,”’ and was then and 
afterwards, down to the time of the conveyance, gener- 
ally known by that appellation. To this proof defendant 
objected, and it was excluded by the court. 

The plaintiff saved his exceptions to the action of the 
circuit court: suffered a non-suit, and afterwards moved 
to set it aside, but the motion was overruled by the court. 
The case is brought here by writ of error. Before con- 
sidering the material question which has been raised and 
argued, it is proper to dispose of a preliminary objection 
which has been urged against the plaintiff in error. The 
record does not show, that the plaintiff proposed to de- 
rive any title from Compton, (the deed to whom was re- 
jected,) and therefore the judgment of the circuit court 
may be sustained, upon the ground that it is not appa- 
rent, but that the deed was rejected for impertinence 
and irrelevancy. In many cases it must be admitted, 
liberal presumptions have been indulged by this court, in 
favor of the action of the circuit court, and especially in 
all questions concerning new trials, and those in which 
a discretionary power has been exercised by those courts. 
The same rule might perhaps, stricti juris, bind the plain- 
tiff in error here. But the presumption would be strained 
too far, in my opinion, to let it prevail ina case like this, 
when the testimony offered to remove the objections, must 
be sufficient to satisfy this court of the real character of 
those objections. Without attempting then to ‘ay down 
any general rule which shall govern the future action of 
this court, we pass by the objections, and proceed to con- 
sider the case on its merits. 


The question is, whether the sheriff’s deed to Comp- 
ton was void on its face for uncertainty in the descrip- 
46 | 








tor. 
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“ae” tion of the land conveyed. There can be no doubt, that 
this deed would not have been void, if it had been an or- 
Hart v. Rec- dinary conveyance of the vendor’s own interest; but sales 


tor. by process of law, must be governed by very different 
rules. . 
A sheriff has no right to sell land under execution, ex- 
A sheriff sel- 


line land un. C¢Pt such as he can describe with sufiicient certainty, so 
a ° . . 

der a that purchasers may know what specific land is put up 
must describe aes sa) as . 

the land wit at auction, and where it lies. It is not necessary that 
such certainty 
that it may be 
wont ‘ nt would it be necessary to set it out by metes and bounds ; 
specilic .ana is . . eo -e 

offered forsale but a reasonable degree of certainty is requisite, that the 
and where it 
lies. A sher- : ‘ : 
<< mi — and indefinite executions and advertisements. 

cribin e . . . 

land Sat, as In the case of Simonds v. Cothin, (2 Caines R. 65) 
its a ois ab) ¢ ’ 

es —— the sheriff’s deed purported to convey “ail iat farm or 

te) 5 rm i. 

1 Hae Booa- tract cf land in Pompey, in the tenure and occupation of the 
ville tract, sit- ; ; : . . 7 

uate in Coop @efendant.” This was held void for uncertainty, and the 


er county, © court declared that a morc definite description of the sit- 
the south side 


of the Mis- uation, and amount of the land, and of the quantity of 
souri river,” : : 
is not void fer the defendant’s interest therein ought to have been stated : 


the exact quantity of acres should be ascertained; nor 


property of debtors may not be swept away under loose 


eae at the same time agreeing, that the sale need not be pre- 
_ tion. cise as to quantity of acres, and as to the metes and 
bounds. ‘The thing sold,” says Judge Kent, “must, 
in all cases, be specified with so much precision, as from 
the description it can be reduced to certainty.” 

In Jackson v. DeLancy, (13 John. R. 532) the 
sheriff’s deed was for certain specified lands, and “a/so 
all the other lunds, tenements and herediiaments, whereof the 
said William, Earlof Sterling, was seized within the county 
of Ulster,” and under this clause of the deed, the pre- 
mises in dispute were claimed. The court held the des- 
cription to be entirely too indefinite. 

These cases are sufficient to show the distinction rec- 
ognized by the courts between judicial sales and mere 
private sales, and the grounds for such distinction are ap- 
parent and just. Yet, even in judicial sales and deeds 
made under them, it has not been held that any particu- 
lar form of description is requisite; or that any thing 
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precision, that it may be reduced to certainty. 


The descriptive words used in the deed from the she- Hart v. See- 
tor. 


riff to Compton, when explained by the testimony offered 
in the circuit court, do not seem to come within the mis- 
chief sought to be guarded against by the principles set- 
tled in the New York cases. 

Had the land been described by its section, township and 
range, it would indisputably have been good. The testi- 
mony offered by the plaintiff, established thatthe tract of 
land was as well known by the name given it in the deed, as 
it was by the name of its sectional subdivision. The spe- 
cific land is pointed out, and the county in which itlies. It 
is difficult to perceive how purchasers could have been de- 
ceived, or how any mischief could have resulted from such 
description. 

This court is therefore of opinion that the decd from the 
sheriff to Compton should have been admitted. 

Several points have been raised in this cause, which we 
think are not now properly before the court : whether this 
deed to Compton be effectual to pass any title, as against 
the purchaser under Adams? Whether the deed has rela- 
tion back to the time of the sale? Whether there was any 
sufficient note or memorandum of this sale, to save it from 
the operation of the statute of frauds, are very important 
questions, which will hereafter arise in the cause, but 


which cannot be decided on the present imperfect state of 


facts. This court cannot’ anticipate all the facts which 
may be developed hereafter, or which might have been de- 
veloped, had the plaintiff gone through with his title. As 
the matter stands now, it would be unsafe to venture any 
opinion ; and this court will, therefore, reverse the judg- 
ment of the circuit court, and remand the cause for further 
proceedings. 

Scott, Judge, dtientiion. 


more is necessary than to describe the land with such “~ TERM, 
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Tae Tue State, TO THE USE OF Warsurton & Kina v. Woops 
F AND OTHERS. 


ee 


The State, — : : 
to the use of 1. A sheriff will not be liable for an escape, under the fifty second section 


Warburton & of the act concerning executions, (R. C. 1835, p. 260,) if, at the time 
King, v. of the escape, he is deviating from the line of his duty, at the request 
Woods and igs “a . “a : a 

others. of the plaintiff, or his agent, as taking the defendant to some particu- 
lar place for the purpose of obtaining security for part of the debt,even 

if the prisoner escape by the negligence of the sheriff. 
2. Ifthere is any evidence given from which the jury might infer a particular 
fact, its sufficiency to establish such fact must be determined by the 


jury. 





Appeal from the Circuit Court of Morgan county. 
Haypen for Appellant. 


Witson anv Mixter for Appellees. 


Opinion of the Court, delivered by Tompkins, Judge.* 


This was an action of debt, brought by the State, to the 
use of Warburton and King against Woods, and others, 
his securities on his official bond as sheriff of that county. 
Judgment was given in the circuit court against the State, 
suing to the use of, &c., and to reverse that judgment this 
appeal is prosecuted. 

The breach assigned is, that Warburton and King hav- 
ing delivered to said Woods, sheriff as aforesaid, an execu- 
tion issued by the clerk of the circuit court of Boone 
county, on a judgment obtained in that court against one 
John G. Brewster, by said Warburton and King, and 
Woods having taken said Brewster on said execution, 
suffered him to escape. On the trial of the cause, the 
delivery of the execution to Woods being proved, the 
witness who delivered it, further proved on the part of 
the plaintiffs, that he delivered the execution to Woods 
at his own house, and told him that he wanted it immedi- 
ately attended to; that he wished to be present when 
Brewster was taken; that in a few hours he and- Woods 





*Judge Napton did not sit during the trial of this cause. 
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get out to the mouth of the Gravois, where it was ex- 4"°- 


pected to find Brewster, and there found him ; that before 


1842. 


they found Brewster, the witness had told Woods thathe The State, 


learned from Warburton and King that Brewster was not 


to the use of 
Warburton & 


to be trusted, and that he wished to be present when wacko 


Brewster was taken, in order to make some arrangement 
in case he was not able to pay, and that he was agent of 
the plaintiffs in the execution; that he several times told 
the sheriff, Woods, that he had no confidence in Brews- 
ter, and that Brewster, if he discovered their business, 
would make his escape; that having found Brewster at 
the mouth of the Gravois, Woods served the execution 
on him, and asked him for property of several kinds, and 
that Brewster denied having any ; Woods then took him, 
and told him to consider himselfhis prisoner; that Brews- 
ter having learned from the witness that he was the agent 
of the plaintiffs, desired tospeak withhim. Witness and 
Brewster walked off some distance together down a hill, 
and out of sight of the sheriff, and Brewster made some 
indefinite propositions about the debt, saying something 
about giving security for half of it, that the witness and 
Brewster then returned to a grocery where they had left 
the sheriff, and there found him. Woods mentioned that 
he must go over the Gravois to Miningport, to collect 
money on a merchant’s license. The witness said he 
would go along to see the site of Miningport, of which 
he had heard much talk. They started to go, and the 
sheriff asked Brewster if he could set them over. Brews- 
ter got into the canoe, walked to the stern and sat down. 
Woods got in next, and sat near the middle—wit- 


ness got in last, and sat near the bow. Brewster 
paddled across the Gravois, the river being higher than 


usual. When they reached the opposite shore of the 
Gravois the witness got out first, Woods next, and then 
they walked along near each other in the direction of the 
store house, the witness foremost. When they had walk- 
ed some thirty or forty yards, witness, hearing a noise, 
turned and saw Brewster in the water shoving the ca- 


aoe out into the stream, and told Woods. Woods turned, 
46* 


others. 
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ate tery, and advancing a few steps towards the canoe, called to 


Wood tad 


Brewster, asking if he intended to serve him go. Brews- 


The State, ter answered, swearing that he would not go to jail._— 


to the use of 
Warburton & 


Brewster continued to paddle briskly down the Gravois, 
and as he was going, called to the witness, requesting 
* him to stay in the neighborhood that evening, and that he 
would see him. Whilst Brewster was making his escape 
down the river, the sheriff called to some men near the 
grocery, telling them, that he summoned them to take that 
man. . Brewster made his escape into the Osage river, 
and went down it. The witness denied that he assented 
to the escape of Brewster, or that he was either directed 


- or rpanested to take charge of the prisoner. This wit- 


ness’s name is Vaughn. 

The defendant hen introduced a witness named Hicks, 
who stated that he was at the grocery on the day that 
Vaughn and Woods came, when Brewster was arrested 
on the execution; that he heard Brewster ask Vaughn if 
he was agent of Warburton and King, and desired a con- 
versation with him. On being informed that he was 
agent, Hicks. states, that Vaughn and Brewster walked 
off under the hill, about twenty paces, or there about; 
the witness heard Brewster and Vaughn in conversation 
on the subject of the debt for which. the execution was 
issued, and believes he heard Brewster tell Vaughn that 
he thought he could give one Seth Howard as security 
for the debt, if Vaughn would take him; and after Brew- 
ster. and Vaughn had remained absent at the above men- 
tioned place a few minutes in conversation, they return- 
ed back into the presence of the sheriff at the grocery, 
and. the witness then heard Brew ster, Vaughn, and 
Woods in conversation, with each other upon the subject 
of the claim, and.that it was the understanding that if 
Brewster could and would give said Howard as security 
for the debt, that it would be satisfactory te Vaughn, and 
it was agreed on all hands that they, Brewster, . Woods, 
and, Vaughn, would go and: see Howard, ta know whether 
he would go. security; that as Woods had business in 
Miningport,’and Vaughn wished to see it, they all agreed 
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to go over. After it was agreed by Brewster, .Woods, 
and Vaughn, as above stated, to see Howard, Woods 
called over to Fisher, to come from Miningport to the 
grocery; Woods had declined going over, and afterwards 
went over. 

This witness, on cross examination, stated that he did 
not hear sither Vaughn direct the sheriff to discharge 
Brewster from custody, or the sheriff direct Vaughn to 
assist in guarding Brewster ; that when it was determin- 
ed to go over to Miningport, there were several canoes 
at the bank, one of which only could be used, the others 
being filled with rock, and having no oars or paddles be- 
longing to them. They entered the canoe and got out 
after crossing, according to this witness, as the other 
states, except that after Vaughn and Woods “had stepped 
a few paces on the bank, a distance, he thinks, not more 
than four or five paces, that Brewster followed on after 
until he got to the bow of the canoe, when he put one 
foot upon the bank, and made asudden and violent shove, 
and run the canoe back into the creek, and then he fell to 
work. with his paddle, and paddled his canoe into the mid- 
dle of the channel * bas Osage river, and made his es- 
cape down the river.’ 

About the time Brewster was pushing off from the 
shore, the witness further stated, Woods called over to 
the witness and others on the opposite side of the creek 
to arrest Brewster, but they had no vessel in which to 
pursue him. ; 

The defendants also introduced another witness named 
Gist, who testified to the same facts that Hicks did. 

This being all the evidence, the:plaintiff asked eight in- 
structions of the court, The-court gave ‘all except the 
second, third, and cighth. The amount of the five given, 
so far as is material to be here noticed, is that the sheriff, 
after he arrested Brewster was bound to keep him with 
due diligence, and not to permit him to go at large, and 
that the witness, unless commanded by the sheriff to guard 
Brewster, was under no. enaen to one it. The instruc- 
tions refused were : 





The State, 
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to the use of 

Warburton & 
King, v. 

Woods, and 
others. 
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2. That in this case there is evidence that the sheriff 
permitted the prisoner, Brewster, to make his escape from 


The State, his custody. 


Sane 4 3. That there is no evidence in the cause conducing 


Wonk? ina 


to show that Woods, after he took Brewster into custody, 
used any reasonable means within his power to keep 
Brewster safely in his custody. 

8. That in this case the defendants have given no evi- 
dence going to show that he, Woods, was not guilty of a 
negligent escape in permitting Brewster to escape. 

The court, on the motion of the defendant, gave these 
instructions : 

1. If they believed from the testimony, that Vaughn 
had as much au'hori'y over the execution as the plaintiffs 
in the execution would have had, had they been person- 
ally presen’, and that the escape grew out of the inter- 
ference of Vaughn with the prisoner in order to secure 
the debt, then they must find for the defendants. 

2. That if they believe from the evidence, that Vaughn 
had power to release Brewster from the execution, and 
thatthe prisoner was carried out of the course to the 
jail, at his ins‘ance, to make an arrangement to secure 
the debt, and that the escape took place in consequence 
of this arrangement, then they must find for the defend- 
ants. 

Verdict being found for the defendants, the plaintiff 
moved the cour: for a new trial, because, First, the court 
refused to give the plain:iff’s second, third, and eighth in- 
structions, and because the court gave the instructions 
asked by the defendant. 

Third, the verdict was against law, &c. 

The correc'ness of the conduct of ihe circuit court, in re- 
fusing to give the instructions asked by the plaintiff, is to be 
tested by the correctness of i's conduct in giving the two in- 
structions asked by the defendants. Vaughn, the witness on 
the part of of the plaintiff, had testified that he told the 
sheriff that Brews!er was not to be trusted, and that he 
wished to be present when Brewster was taken, in order 

o wake some arrangement in case he was unable to pay, 
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and that he was agent of the plaintiffs in the execution. at ry ae 
He also testified that he had a conversation with Brews- ss 


ter apart from the sheriff after Brewster was taken, and _ The State, 
P : ‘ *,: to the use of 
that Brewster made some indefinite proposition about the Warburton & 


debt, saying something about giving security for half of wool oe 
it, and leaves us to draw our own conclusion as to his ac- others. 
ceptation of these propositions. Hardin Hicks, a witness 

examined on the part of the defendant, siates that he was 

not far distant and heard this conversation between Brew- 

ster and Vaughn, and he stated that he thought he heard 

Brewster tell Vaughn thai he thought he could give one Seth 

Howard as security for the debt, if Vaughn would take him ; 

thatin a short time Brewster and Vaughn returned to the she- 

eriff, and itwas agreed that Woods, Brewster and Vaughn 

would go and see Howard, to know whether he would go 

security. Another witnesscorroborates Hicks’ evidence. 

Whether Loward lived in Miningport, and it was part of their 

business in that place to see him, does not appear from the y her will 


testimony, nor in my opinion is it material. ; not be liable 
"ita ages : for an escape, 
Thejury were told by the circuit court that if they be- under the 52d 
lieved Vaughn was in this affair agent for the plaintiffs, and Section of the 
5 Meter = ; ‘ act concern- 

that the escape grew out of his interference with the pri ing executions 


; : R. C. 1835, 
soner in order to secure the debt, they must find for the de- 960,) if at 


fendants. They could not but have believed the two wit- the time of the 
oe a escape, he is 
nesses who testified that Vaughn had agreed to go to see deviating from 
. Sey ee ne ° : — a . the line of his 
Seth Howard; for Vaughn himself did not say any thing guty ‘at the 


that could induce a different belief. By his interference, the request of the 
res ‘ane a a laintiff, or 
risk then of escape was increased. Whether, then, Seth his agent, as 
Howard lived at Mini — : : PF nt taking the de- 
Howard liv ed at Miningport, an? they were going to that pn dectte 
place to see him, or they were to go to that place first, and some particu- 
. - aaa aa lar place, for 
alter their return, were to see Howard, is immaterial, inas- jy, sapien of 
much as Vaughn agreed to the whole arrangement. obtaining se- 
a es . z a oe é. curity for part 
The risk, then, being increased with Vauglin’s consent, of the debt, 
ees : ‘ eas <a even if the 
the jury had an undoubted right to find that the escape grew nt vel 


out of the interference of Vaughn with the prisoner to vorewe by the 
cure the debt. It was the right of the sheriif to take the the sherife ” 


prisoner to jail immediately after the arrest ; and moreover, 
it was a duty he owed equally to himself and to his szcuri- aoe 
ties, and if the plaintiffs in the execution, by their agent, from which 


were not content to wait, to make their arrangement to se- 
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AUG. TERM. cure their debt, until the prisoner was lodged in jail, they 
cea certainly ought not to be indulged in their humor at the risk 
The State, and cost of the defendants in this action. 

= ye thrmad rq The instructions asked by the plaintiff, called on tha 

King, v. court to usurp the province of the jury, since there was evi- 

— dence given from which the jury might have inferred, and 

the jury might Must have inferred, that the escape of the prisoner was the 

posal ag consequence of the interference of Vaughn, the plaintil’s 

sufficiency toagent. The evidence of Vaughn differed from that of the 

oe era other witnesses as to the degree of diligence used by the 

determined by sheriff. [fe states that Brewster did not shove the canoe 
the jury. : =4 ne 

from the shore till he and Woods had walked some thirty or 

forty vards from the canoe. The other witnesses stated, 

that they had not advanced more than four or: five paces 

from the bank of the creek, when Brewster, advancing to 

the bow of the canoe, put one foot cn the bank, and making 

asudden and violent shove pushed the cance into the middle 

of the creck: and this is the most probable account, for 

why should he wait so long? It required but an instant to 

get into the water out of their reach, and the sooner it was 

done, the less risk he ran of being prevented. It is in vain 

that Vaughn says he was not commanded to watch the pri- 

soner, &c. It is in evidence, that he assented to this request 

of the prisoner, and, indeed, desired the prisoner to be ta- 

ken to Seth Howard’s, to try and find security for the debt; 

and the jury finding for the defeadants, on the instructions 

given, must have believed that the escape took place in con- 

sequence of the interference of the p'aintil’s agent. Had 

the sheriff been left to himsel!, he would have been answer- 

able on his bend for the escine of Brewster; but if the 

| plaintiffs, through their agent, Vaughn, will ask of him'to 

\ perform a duty not belonging to his office as sheriff, and in 

- deviating from the line of his duty prescribed by law, (which 

was to take the prisoner directly to jail,) the prisoner escape 

either by accident or negligence, the sherili cannot be made 

answerable on his official bond. lor it thea becomes a mat- 

| ter of special agreement between the parties. The law 

makes no provision for such cases, and the sheritl’s securi- 

ties could not have contemplated any hiability in sucha case. 
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The Judgment of the circuit court ought in my opinion ary r a 
to be affirmed, and judge Scott concurring, it is affirmed. : 





McDaniel and 
Ously 
v 


Wood and 
Oliver. 


McDantzrt & Ousty v. Weop & Over. 


1. After the disso'ution of a partnership, one partner cannot draw, accept, 
or endorse bills to bind his co-partner. 

2. A transfer of a bill or note, payable to order, can only be made by the 
person who is legally interested, and if the person to whom it is as- 
signed, when he took the paper, knew that the person making the trans- 
fer had no right to make it, such transfer is inoperative. 


Error to the Circuit Court of Monroe county. 


Grover for Plaintiffs. 
Oninion of the Court, delivered by Napton, Judge. 


The plaintifls below, Wood and Oliver, sued the defend- 
ants upon a note, executed by them to Pickett and Hawkins, 
for $1656.05, and assigned by endorsement to the plaintiffs. 

From the bill of exceptions, it seems that George G. Haw- 
kins and John C. Pickett composed the firm of Pickett & 
Hawkins; that the note sued oa was given by McDaniel & 
Ously to Pickett & Hawkins in consideration of a stock of 
goods sold by them to McDaniel & Ously ; tnat Pickett & 
Hawkins endorsed said note in blank, and delivered it to 
Shropshire & Ously, in payment of debt: that Shropshire, 
after the dissolution of the firm of Shropshire & Ously, de- 
livered the said note to Th. L. Anderson, and directed him 
to collect the same, and apply it to the debts against Shrop- 
shire and Ously; that Ously was not present when this 
was done, and never assented to it, but on the contrary, in- 
formed Anderson, that he denied the power of Shropshire to 
dispose of the note. Anderson knew, when he received the 
note, that the firm of Shropshire & Ously had been dissolv- 
ed: but with no other authority than what has keen stated 
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AUG. TERM, above, he filled up the blank endorsement to Wood & Oliver, 
= the plaintias, who were creditors of the said firm of Shrop- 
McDaniel and Shire & Ously. 
nad The circuit court held, that on this state of facts, the 
oe plaintiffs could recover, and a verdict, under the instructions 
"of the court, was accordingly found by the jury, and judg- 
ment went for plaintiffs. 

The doctrine is well settled, that after the dissolution of a 
poder partnership, one partner cannot draw, accept, or endorse 
partnership, bills, so as to bind his copartner. Chitty on Bills, 61. In 
feat aw, this case, the endorsement was made by an agent of J. P. 
accept or en- Shropshire, upon authority derived from him only, and was 
oni -tomcigirs therefore only binding onhim. The agent, at the time he 
co-partner. filled up the blank endorsement, by the authority of Shrop- 

shire, was aware of the dissolution of the partnership, and 
of the entire absence of any authority from Ously. 
A transfer of A transfer of a bill or note, payable to order, can only be 
one notes made by the person who is legally interested, and if the 
der, can only person to whom it is assigned, when he took the paper, 
-seneca knew that the person making the transfer had no right to 


whois legally make it, such transfer is inoperative. Chitty on Bills, 221. 


interested, an s : ce 3 . 
if the ia "This court is therefore of opinion that the instructions of 





.son to whom the circuit court were erroneous. 


it is assigned 

when he took J udgment reversed, and cause semanded. 

the paper, 

knew that the 

person making the transfer had no right to make it, such transfer is inoperative. 


Gate v. Davis. 
A person who enters upon the land of the United States, and keeps posses- 
sion without any valid ciaim or title, is a trespasser, and may be sued 


in trespass quare clausum fregit, by a purchaser from the United States, 
for an injury to the freehold, after the purchase. 
e 


Error to the Circuit Court of Scotland county. 


Gover for Plaintiff. 
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Opinion of the Court, delivered by Tompkins, Judge.* a 


This was a suit commenced by Davis against Gale be- & ¢¥- Davis. 
fore ajustice of the peace. Judgment was rendered for 
Gale, and Davis appealed to the circuit court, where Da- 
vis obtained a judgment, to reverse which Gale has sued 
out this writ of error. 

On the trial of this cause, it was proved that Davis, 
the plaintiff in the circuit court and the defendant in error, 
purchased from the United States the east half of the 
south east quarter of section No. 12, in township No. 64, 
and range No. 12, west; and that, afterwards, Gale had 
carried away rails from said land. The defendant, Gale, 
gave evidence that he had occupied this land before it 
was divided into sec'ions by the United States, and made 
a field thereon, and inclosed it with rails, for which this 
suit was brought. That Gale expected to hold a pre- 
emption there; that he did hold one quarter section, (on 
which the greater part of said field lay,) by purchase 
from the United States; that Gale kept the entire pos- 
session of the field so made and inclosed, from the time 
he made the improvement till he carried away the rails in 
question. The plaintiff, Davis, moved the circuit court 
to instruct the jury, that if they believed that Davis en- 
tered the landin the declaration mentioned, with the re- 
ceiver of the proper land office, and that Gale afterwards 
entered upon the said land and took and earried away the 
said rails without Davis’ consent, and converted them to 
his own use, they must find for the plaintiff, Davis, altho’ 
they may believe from the evidence that Gale made said 
fence before Davis’ entry with the receiver. 

The circuit court gave the instruction above asked by 
the plaintiff, and refused a counter instruction asked by 
the defendant, Gale. 

The counsel for the plaintiff in error seems to rest his 
case upon the circumstance that Gale was (in his lan- 
guage ) “a bona fide settler on the land entered by Davia,” 





*Napton, Judge, absent from the bench, 
47 


il teaeneenabeehatneieietienaiinend tteteteteteriiemedaeee eet ee 






| 







= 


ete oe 


646 SUPREME COURT OF MISSOURI, 


ave-team, and adds, “will he be precluded ?” and refers to 6 Mo- 

ae. Rep. 588. 

Gale v. Davis. What he means by a “bona fide settler,” I freely admit 
that Ido not understand. The case referred to in 6 Mo. 
Rep., is Turley v. Tucker, in which it was dicided that 

— a Turley, who had cut down a number of trees on the land 

the land ofthe of the United States, intending them for his own use, 

United States, ha ; : ‘ai 

and keeps pos- could not maintain an action against Tucker, who had 


ee opi carried them away to his own mill and appropriated 


claim or tit.e, them. 

is a trespasser. a F . ce ie ° 

and nag he > In 6 Bacon, p- 566, title Trespass, it is said, that the 
sued in tres- | ee 1 ™ care 
pass quare Person in whom the freehold of land is, cannot maintain an 


clausum fre- action of trespass quare clausum fregit, for aninjury done 
git. by a pur- ae -— . ” 
chaser fron to the land whilst it was in the possession of an another. 

fhe United The American authorities referred to are, 1 Johnson, 511, 
8 


injury to the Campbell v. Arnold ; and 3 Johnson, 468, Tobey v. Web- 

ieee. ster. The first case, cited in Bacon, which is also cited 
for the plaintiff in error, shows “that a lessor cannot 
maintain trespass quare clausum fregit against a stranger 
for cutting down and carrying away trees while there is 
a tenant in possession.”” The court in that case say, “A 
general property, in the case of real estate, is not, as in 
the case of personal property, sufficient to. support this 
action. Admitting the fee of the land to be in the plain- 
tiff, his remedy for an injury to the freehold must be either 
against his tenant, or against the defendant, in a different 
form of action. To the samé purpose is the case of Tobey 
v. Webster, and the case of Con v. Goes, cited in Van 
Brenet v. Schurk, 11 Johnson, 384, and the case of Hick- 
am v. Freeman, 12 Johnson, 183; both of which last cases 
are relied on by the counsel for the plaintiff in error. If 
the plaintiffin error can show himself in like situation 
with the defendant in the above cited cases, then they will 
be authority for him. 

If at the time he carried away these rails, there were 
any person holding the land, either under the United States 
before the sale to Davis, or under Davis, since the sale, 
then the action would not lie. But no such thing is pre- 

tended. It is in evidence that he obtained a right of pro- 
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emption on an adjoining quarter section, snd instead of 40S. TERM 


. 


ee 


being content with that, he lays claim on that account to 
the adjoining land. , Gale v. Davis. 

It is admitted that a patent from the United States gives 
aright of possession. The case of Green v. Liter, relied 
on by the plaintiff in error, like the others, is any thing 
else than ahelp to him. At page 246, 8 Cranch, Judge 
Story says, in speaking of entries on lands, “The same is 
the result of conveyances deriving their effect under the 
statute of uses; for there, without actual entry or livery 
of seizen, the bargainer has a complete seizen in 
deed.”” Our statute, indeed, gives to the holder of 
the receiver’s receipt the same right to sue that he could 
have with a patent in his hand. See second section of the 
act regulating cjectment, p. 134 of the Digest. But the 
whole mista'e arises in considering this trespasser under 
the character of a tenant under the United States. -By 
his trespass, he gained no right against the United States, 
and therefore can derive none from them against Davis, 
their vendee. Unless, therefore, he can show an authori- 
ty to hold this land under the United States, previous to 
the sale by them to Davis, he does not hold by such claim 
as will deprive Davis of his right to sue in trespass. 

If we regard the morality of the thing, it is highly pre- 
sumptuous in the plaintiffin error to set upsuch a defence. 
It is in evidence, that he settled on an adjoining quarter 
section, and obtained on it a pre-emption ; now, not con- 
tent with that, he claims the possession of the adjoining 
half-quarter section which another had purchased, and 
the consideration and whole merit of his claim to the pos- 
session is, that he had been a trespasser thereon. 

The judgment of the circuit court ougkt in my opinion 
to be affirmed. 
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tit 
AUG. TERM, Pye v. Rutter. m 
1842. si 
1. A party in declaring on an agreement may set it out according to its le- ai 

Pye v. Rutter. gal effect, and is not bound to use the very words of the instrument; but if 
he undertakes to set out the contract according to its legal effect, he -T 
must do so in direct terms, and not by way of innuendo. sv 
2. Where a party undertakes to convey land upon the perforinance of a par- hi 

ticular act—as th> payment of money—it is not necessary to aver, ina 

declaration on the covenant, 2demand fora deed. 

té 
Error to the Marion Circuit Court. te 
Sue 0 
Giover ano Campse es for Plaintiff. 4 
Opinion of the Court, delivered by Scctt, Judge.* 8 
0 
This was an action of debt brought on a bond with a ‘ 
condition underwritten, by which it was agreed, that if ‘ 
the plaintiff would, on a given day, pay to tie defendant 
the sum of forty-five dollars, he, the defendant, would 
execute and deliver to the said platntiff, a good and suf- ; 
ficient deed of conveyance in fee simple for two lots in 


the town of Baltimore, in the county of Marion; other- 
wise he would pay the penalty, which was one hundred 
and thirty dollars. Two breaches were assigned in the 
declaration. In the first count the plaintiff, after setting 
out the conditon as above, avers by way of innuendo, 
that the defendant, by the words of the said condition, 
meaned he would make a good fee simple title for said 
lots, and avers a performance of all things on his part to 
be done according to the tenor of the condition; and con- 
cludes by assigning as a breach, that the defendant, al- 
though often requested to do so, has not made to the 
plaintiff a good title in fee simple to the said lots. 

The second count, after setting out the condition of the 
bond, avers, by way of innuendo, that the defendant 
meaned by the words of the said condition, that he was 
able to make to the plaintiff a good title in fee simple for 
said lots, and would do so; and avers a performance of 
all things on his part, to be done according to the tenor 
of the condition of the said bond; and alleges that at the 





“Napton, Judge, absent from the bench. 
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time of his performance, there was a valid and subsisting —s" 
mortgage on said lots for the amount of £200,00; and as- . 
was signed as a breach, that the defendant was not able to Pyev. Rutter. 
vatif make the plaintiff a good title in fee simple to said lots. 
» he + There was a special demurrer to these counts, which was 
sustained by the court below ; and the plaintiff has brought 
his case here by writ of error. 

We cannot doubt but that the court did right in sus- 
taining the demurrer of the defendant. The mode adop- 





par- 
ina 


ted to obtain the opinion of the court, as to the meaning 
of the condition of the bond, was novel and unpréce- 
dented, at least we have not been enabled after some re- 
search, to find a precedent for such a mode of declaring 
on a contract. Nor do we consider, that we would sub- 
serve the science of pleading, by permitting a party to 
obtain the opinion of a court as tothe meaning of a con- 
tract, set out in the manner the plaintiff has employed 
on the present occasion. If the meaning of the agree- 
ment was, as the plaintiif contends, then it should"have 
been so directly averred without any innuendo; and the . 
defendant by craving oyer and demurring, would have 
brought the question properly before the court, or it 
might have been determined on the trial of an issue on 
the plea of non esi facium, by objecting to the introduc- 
’ tion of the instrument on the ground of a variance. 

’ The ability of the defendant to make a title in fee sim- 
ple, could only have been necessary in the event of a 
plea of performance of the condition by the defendant; 
and that fact might have been replied to such a plea, if 
the meaning of the agreement was, that he was able to 
make a title in fee simple. ; 

The party seems to have mistaken the office and na- 
ture of an innuendo. It is employed to explain facts for 
the jury, and is never used to expound a contract for the 
court. It is explanatory of facts already expressed, and 
may show the application of those which have been ex- 
pressed; but it can never add to or vary the sense of the 
previous words. It is commonly, if not exclusively, used 


in declarations and indictments for libels, and in declara- 
47* 
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avG. TERM, tions for slander. The party in declaring on an agree- 
*__ ment, may set it out according to its legal effect: he is 


- Pye v. Rutter. not bound to use the very words of the instrument : it is 


" _ sufficient if he employs those of the same legal import ; 
doclatng” on but if he does set out the contract according to its legal 


an ement i i , , , 4 
nay ot Tn efect, it must be done directly, and not by way of innu- 


according to endo. 
its legal effect, . : 
and is not As to the question, whether a special request was ne- 


+ retheli cessary to be averred by the plaintiff in his declaration, 


ig instru’ we, are of the opinion that no demand for a deed was ne- 
he undertakes cessary. ‘This is not an agreement to convey upon re- 


pg ne quest, or to convey generally, without specifying any 


cording to itstime, but it is an undertaking to convey upon the per- 
legal effect. he . 
must do so in formance of a particular act, the payment of a bond, of 


ar wm ae which one party has as much knowledge as the other. 


od of innu- The defendant cannot object, that having assigned the 
0. 

- bond for the money, he can have no notice of its pay- 
Theron puity ment. He must take notice of the payment at his peril ; 


sedortaloes ° 1, Mo. R., 186. 
ren an Judgment affirmed. 


formance of a : 
particular act—as the payment of money—it is not necessary to aver, in a declaration on 


the covenant, a demand for a deed. 


Butrerwortnu v. Ratciirr. 


Petition in debt. The date of the no‘e was indistinct ; it being uncertain 
whether the date was “2” or “4.” The circuit court, upon inspection 
of the note, decided it was “4.” as set forth in the petition. Held: 
That whether the date was “2,” or “4,” was a matter of inspection, 
and the circuit court having satisfied itself upon that point, the supreme 
court would not undertake to pronounce the decision erroneous, parti- 
cularly as only a facsimile of the note was preserved in the bill of ex- 
ceptions. ; 


Appeal from the Circuit Court of Marion county. 


Waieut for Appellant. 
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Opinion of the Court, delivered by Nazton, Judge. — 


Butterworth 
v. 
Ratcliff. 








This was an action by petition in debt. The note is 
set forth in the petition, and the date is “March 2nd. 1840.” 
The note given in evidence, it appears from the bill of ex- 


ceptions, was dated “March 4th;” but the hand writing Petition in 
debt. The date 
_ 2 of the note 
refused to exclude it for variance, and found a verdict ig cages 
gid it being un- 

for the plaintiff. certain » whe- 
The defendant, before the objection to the note was ose yo gues 
disposed of, offered to show by testimony, that the true pe = cir- 
: cult court, up- 

date of the note was “March 4th.” It appears from the oy ‘rameatian 


bill of exceptions taken in this case, that the date of the ofthe note, de- 
cided it was 


note was not very clearly written; and it became a ques-“4,” a3_ set 


; ° forth i 
tion whether the figure 4 or 2 was really designed by the oonsien, - 


penman. The court, however, upon inspection, was sat- Held: that 
whether the 


isfied, and refused to hear evidence upon the matter. date was “2” 


Se : fe : . _ or ‘4,2? was a 
A fac simile of the note is preserved in the bill of ex- patter of in 


ceptions. spection ; and 
_ the circuit 
Whether the figure used was a 2or a 4, wasa matter of court having 


inspection; and the circuit court having satisfied itself, eri yaaa 


is difficult to see how this court can pronounce that opinion point, the ~ 
idl Saga alge teme cou 

erroneous. The circuit judge had the original befor@ Hould not un- 
° a ae dertake to pro- 
him, and this court has not the same means of arriving at nounce the de- 
a correct conclusion. The judgment of that court will cision _ erro- 
neous— partic- 

be affirmed. ularly as only 


a fac eimile of ,the note was preserved in the bill of exceptions. 


being somewhat indistinct, the court, upon inspection, 


Jones v. Luck. 


1. Ejectment. Plaintiff claimed under one L. by deed dated Feb. 28th, 
1834. Defendant claimed as purchaser at sheriff’s sale, by virtue of an 
execution issued on a transcript of a judgment against L, fil.d in the 
elerk’s office on the same day, i. e. Feb 28th, 1834. It appeared that 
the deed was filed one hour and twenty minutes after the transcript 
was filed. Held: That the purchaser at sheriff’s sale must prevail, as 
the lien attached from the time of the filing of the transcript. 

2. In order to acquire a lien on the real estate of the defendant, it is only 
necessary tofile in the clerk’s office atranscript of the judgment, and 

not a complete copy of the justice’s docket relating to the cause. 















AUG. TERM, 


1842. 





Jones v. Luck. 





SUPREME COURT OF MISSOURI, 


Appeal from the Circuit Court of Pike county. 
Sruart anp Mituer for Appellant. 
Wet ts for Appellee. 
Opinion of the Court, delivered by Tompkins, Fuéce.*. 


Luck brought his action of ejectment against Jones, 


in the cireuit court of Pike county, where judgement be- 


ing given for him, Jones appealed to this court. 

On the trial of the cause the plaintiff gave in evidence: 
1st. A patent from the United States, dated 20th. June, 
1832. 2nd. A deed from Montgomery and wife to Joseph 
Basey, dated October 13th, 1832. 3rd. A deed from 
said Basey and wife to Edward McQuire, dated March 
18th, 1833. 4th. A deed from said McQuire, and Joseph 
Basey and wife, to Larkin Luck, dated 2nd. September, 
1833. Sth. A deed from Larkin P. Luck to Diggs Luck, 
dated February 28th, 1834. 

The defendant admitted himself to be in the possession 
of the premises as charged in the declaration. 

* The defendant gave in evidence a deed from the she- 
riff of Pike county to himself, showing that Jones was 
purchaser of the land in question at a sale, by authority 
of an execution issued by the clerk of the circuit court 
of Pike, on a judgment obtained by one Thomas Bruce 
against Larkin P. Luck, the above named vendor of this 
land, to Diggs Luck, the plaintiff in this suit in the cir- 
cuit court, appellee here. To give the clerk of the cir- 
cuit court authority to issue an execution against this 
land, the plaintiff in the execution, the said Bruce, filed 
on the 28th day of February, 1834, at forty minutes after 
two of the clock, P. M., in that clerk’s office, a trans- 
cript of the judgment of the justice on which the exe- 
cution was issued. The deed of Larkin P. Luck to 
"Diggs Luck appellee, as above mentioned, was filed on 
the 28th February, 1834, but at 4 o’clock, P. M., one 
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*Napton, Judge, absentfrom the bench.’ 
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hour and twenty minutes later than the transcript of the “1842.” 


judgment had been filed. 








The defendant also gave in evidence a transcript of all Jones v. Luck. 


the proceedings of the justice, in the suit in which the 
said judgment was rendered. 

On the execution issued by the justice was this en- 
dorsement :—“Received of Jesse Shepherd the body of 
Larkin P. Luck as a prison debtor,’? dated February 
28th, 1834, and purporting to be signed by the jailor. 

The plaintiff objected to the reading of this evidence ; 
and the circuit court sustaining the objection, the defen- 
dant excepted to the opinion of the circuit court. 

It is contended by the appellant, that the court com- 
mitted error in excluding the evidence offered by him. 

For the appellee itis said, ‘This ease presents several 
points preliminary to the examination of the errors com- 
plained of. 

Ist. The bill of exceptions does not ‘state that it con- 
tains all the evidence offered in the cause. In such case, 
the court cannot see the relevancy of the evidence of- 
fered. 

2nd. There was no motion for a new trial. 

It is the practice of this court to reverse a judgment of 
the circuit court for improperly refusing a new trial, or 
when the evidence is very strong against the finding of 
the jury; and always in such cases it is expected that 
the bill of exceptions s‘iould show all the evidence given | 
on the trial, and also that a new trial was prayed. But I 
cannot conceive why, in this case, the appellant should 
have been required to show that this was all the evidence 
given. Itis very evident to me, that this evidence which 
the court rejected was not only relevant, but very ma- 
terial : and it certainly could not have availed him in any 
wise to have obtained a new trial, and have all his evi- 
idence rejected a second time. No appellate court could, 
on a revisul of the circuit court’s judgment, allow the ap- 
pellant the costs of anew trial, so heedlessly and indeed 
wantonly demanded. The preliminary points then, ap- 
pear to me to have nothing in them. 
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a 9 = The main points then are: 
__._____ Ist. The copy of the judgment of the justice, filed 
Jones v. Luck. with the clerk of the circuit court, was defective in be- 
ing a copy of the judgment only, and not a complete copy 





aa. of the justice’s docket. To this purpose several au- 
claimed under ¢horities are cited. 

one L. By 3 

deed dated The 18th section of the 6th article of the act to es- 


a tablish justices’ courts, p. 364 of the digest, declared 


ges ap that “every justice, on demand of any person in whose 
renaser J 
at sheriffs favor he shall have rendered judgment for more than ten 


sale, by virtue 7 Ba . 
of an execy. G0llars, exclusive of costs, shall give to such person a 


— issued on certified transcript of such judgment; and the clerk of 
nscript o i 3 : ? , : 

a judgment a- the circuit court of the same county in which the judg- 
on a ment was rendered, shall, upon the production of such 


office on the transcript, file the same in his office, and forthwith enter 
same day, i.e. . 4 5 : - 
February 28th Such judgment in the docket of the circuit court judg- 


ao ——_ ments and decrees, and shall note therein the time of 
the deed was filing such transcript.” The copy of the judgment then, 


filed ales ; 
an wena is all that the plaintiff is required to file in such case; 


— after and the 19th section of said act provides, that every such 
e transcript , 3 : : 

was filed. judgment, from the time of such filing of the transcript 
deca: thereof, shall have the same lien on the real estate of the 


sheriffs sa'e defendant in the county, as a judgment of the circuit 
. Must prevail, ' i a : 

as the lien at- court of the same county, shall be equally under the con- 
> gg ge trol of the circuit court; and shall be carried into execu- 


the filing of tion in the same manner and with like effect as the judg- 
the transcript. er 
-"ments of such circuit court, &e. 
In order to . The lien then of this judgment, supersedes that of the 
aequire a lien deed of Larkin P. Luck to the appellee Diggs Luck, be- 


on the real es- 


tate of the de- ing first filed for record. 
fendant, it is : ’ } 
onlynecessary 2nd. Itis contended by the appellee, that the execu- 


to file in the tion issued by the justice, shows that the defendant was 
clerk’s office a 4 ey : 

transcript ofarrested and committed to jail on the day judgment was 
and note oom: rendered ; that no discharge fromimprisonment is shown 
plete copy of and that this is prior to the writ under which the land ia 
the justice’s 

docket, rejat- sold. 


> ag the Therefore the plaintiff insists that this is an extinguish- 
ment of the debt, and that the sale is therefore void. 
He cites and relies on 6 Durnford and East. 526, Clark 
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v. Clernort & English; 4 Barrow, 2482, Vigeri v. Ald- 4 
rich; and 8 Johnson, 366, Jackson v. Bartlett, where it 


is said, that if the plaintiff in the execution voluntarily Jones v. Luek- 


discharges the defendant after he is taken on execution, 
that it is a satisfaction of the judgment. Now this in- 
dorsement of the jailor above noticed, made on the exe- 
cution, is no evidence certainty that the plaintiff in that 
execution, assented that Larkin P. Luck should be dis- 
charged. The indorsement on the execution is this: 
“Received of Jesse Shepherd the body of Larkin P. Luck, 
as a prison debtor,” signed by thejailor. By what author- 
ity the jailor makes indorsements on executions we are 
not told. Nor does that indorsement tell who Jesse Shep- 
herd is, from whom the body of Larkin P. Luck, the pri- 
son debtor, is received. We may certainly, by looking 
at the constable’s return, see that he signs his name J. 
Shepherd, and therefore believe that this jailor received 
the body of the prison debtor from him; but this is not 
technical accuracy: and those persons who seek to sus- 
tain judgments, such as this, where all the defendant’s evi- 
dence has been rejected, and this rejection attempted to 
be justified in the face of the statute, speaking in plain 
terms, against the appellee, should see that they them- 
selves at least, conform to the rules of law. 

This appellee, Diggs Luck, after a judgment is ren- 
dered against his vendor, Larkin P. Luck, takes a deed 
from said Larkin, and runs arace with the plaintiff in that 
judgment to get his deed filed for record, before the plain- 
tiff in that judgment could get a transcript of his judg- 
ment filed. He is too slow. The transcript of the judg- 
ment is filed one hour and twenty minutes too soon for 
him; and the modest man contends that a complete trans- 
cript of the justice’s proceedings should have been filed, 
for the very good reason probably, that an awkward justice 
of the peace might have been detained long enough mak- 
ing out this transcript for him to have filed his deed first. 

The language of the statute is plain and imperative. 
It commands the justice to give the plaintiff a certified 
transcript of the judgment; and ityalso commands the 
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avG.rerM, clerk of the circuit court to file such transcript in his office, 





and declares ita lien, &c.on land. Such being the language 


Williams of the law, it seems not a little strange that the appel- 


ti, J 


Roger. 


lee cites authorities to prove that by the word “judgment,” 
something else than judgment was intended, Neither the 
reporterof the cited cases, nor the judges that decided them, 
ever probably read our statute, and their decisions.have no 
application to the subject. 

Because then, the circuit court rejected the evidence of- 
fered by the defendant, its judgment is reversed — the 
cause will be remanded. 


Witurams v. Rorer. 


1. A. sold to B. a mare, delivered possession, and gave an absolute bill of 
sale. B. at the same time, executed, on a separate paper, a defeasance 
‘giving to A. the right to redeem the mare, on the payment of a certain, 
sum on a certain day. Held, to be a mortgage, and not a pledge, and 
that the title of B. became absolute at Jaw, on the failure of A, to re- 
deem within the prescribed time. 

@. A tender made in bank bills is good, unless it is objected to for the rew 
son that it is so made. 


Error to the Howard Circuit Court. 


Crark anp Waient for Plaintiff. 


Davis for Defendant. 
Opinion of the Court, delivered by Scott, Judge.* 


Williams commenced his action against Rorer, in a jus- 
tice’s court, for fifty dollars, part of the supposed value 
of amare which Williams alleged he had pawned to Ro- 
rer. Itseems Williams executed and delivered to Rorer 
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an absolute bill of sale for the mare. The instrument AUG. TER%, 


was under seal. The mare was delivered at the date of 
the bill of sale. Rorer delivered to Williams an instru- 
ment, of which the following is a copy. 

“This is to certify that Iam willing that Benjamin Wil- 
liams may redeem the Uncas mare, by refunding me one 
hundred dollars, any time between this and the first day 


‘of June, and if not, she is my property in fall. Giver 


under my hand this third day of March, 1840- 
German A. Rorer.”’ 

It was proved that Rorer sold the maré to one of his 
neighbors, but on condition, that if Williants made appli- 
cation to redeem her before the first day of June, she 
should be returned to Rorer, to enable him to comply 
with his undertaking to Williams. Williams tendered the 
money to Rorer on the first day of June, and was told by 
him that he was one day too late. The tender was in 
bank notes. There was contradictory testimony as to 
the value of the mare, some of the witnesses believing 
she was worth one hundred dollars, the price paid for her, 
and some of them thinking she was worth more. Rorer 
obtained judgment, and “Willems sued out his writ of 
error. 

It was contended in the circuit court by Rorér, that the 
transection amounted to a mortgage, or to a conditional 
sale, and consequently that the plaintiff was not entitled 
to recover, not having tendered the money within the 
time agreed on by the parties. Of this opinion was the 
court, and instructed the jury accordingly. 

On the other hand it was insisted, that the agreement 
between the parties-constituted a pledge, and that-conse- 


842. 


Williams ° 


v. 
Rorer. 


A. sold to B. 
a mare, deliv- 


quently the plaintiff had a right to redeem the mare after ered posses- 


sion, and gave 


the lapse of the time appointed by the parties for her re- an absolute 


demption, and that even ifsuch was not the law respecting a eros 


the same 


the redemption of a pledge, yet Rorer having sold the time, execu- 


- mare before the time for redemption had passed, Williams ; 


was released from all obligation to tender the debt. The 
court refused instructions embodying this view of the 


subject. 
48 
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auc. term.  Thereis a distinction between a mortgage and a pledge, 
_______ which is well ascertained both inthe English and Ameri- 
Williams canlaw. A mortgage of goods differs from a pledge in 
this, that the former is a conveyance of title upon condi- 
tion, and it becomes an absolute interest at law, if not re- 
payment of a deemed by the prescribed time ; and it may be valid with- 
certain sum on a ‘ ° 
acertain day. out delivery. A pledge, or pawn, is a deposit of goods, 
ade with a right of redemption, on prescribed conditions. De- 
= & pledge, livery accompanies a pledge, and is essential to its exist- 
title of B. be-ence. Only a speeial property passes to the pledgee; 
ante while the genera] property remains with the pledger.— 
failure of A. Cortleyou v. Lansing, 2 Cain’s Cases. . 
oa, The bill of sale from Williams to Rorer is absolute on 
— its face, and conveys the general property to him; there 
is nothing in it or the subsequent agreemeut, which shows 
that Williams intended merely a delivery of the mare to 
be kept for the security of a debt. If the general prop- 
erty passed, then the transaction is a mortgage, and nota 
pledge. Inthe case of Deslodge and Rosier v. Ranger, 
7 vol. Mo. R., we held an agreement very similar to the 
present, to be amortgage. There is no doubt of the cor- 
rectness of the position assumed by counsel for the plain- 
tiff in error, that in the case of a pledge, the party has a 
right to rfleem after the appointed time ; andif he will 
make a tender of the debt, he may, both at law and in 
equity, recover the value of the pledge, although the time 
of the redemption agreed on by the parties has elapsed. 
But in the case of a mortgage, if there is a given time for 
redemption, the title of the mortgagee becomes absolute at 
law, if the mortgagor fails or neglects to redeem, or offer 
to do so, at the stipulated time, and he is driven to equity 
for relief. Story on Bailment. 
If, then, this transaction was a mortgage, the plaintiff, 
A tender made. os, er : 
in bank billig im order to maintain his action at law, should have shown 
. panne a payment within the time, or an offer todo so, or some 
ected “ 
to for the##a- sufficient reason for his failure, caused by the conduct of 
a NWS the mortgagee. The offer to pay the debt on the first day 
of June, was too late; it was not within the time pre- 


scribed ; and although the tender was made in bank bills, 
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yet such a tender is always good, unless it is objected to “eae 
for the reason that it is made in bank paper. ‘ 


ae 


But it is said by the plaintiff, that he was released from - Williams 
the obligation of making a tender of the debt, because Pa 
before the time for redemption had elapsed, the defendant 
sold the mortgaged property. It is a general principle 
that the law does not require a party todo a nugatory act. 

And if an individual has disqualified himself to comply 
with his contract, ademand would be a needless formali- 


ty. Ithas been held, that if a pawnee of chattels dispo- 





ses of them without notice to the pawnor, no tender of the 
debt is necessary before instituting the suit, becanse he 
has incapacitated himself to perform his contract to re- 
turn the pledge. Cortleyou v. Lansing, 2 Cain’s Cases. 
The disposition of the mare made by Rorer was not such 


_a one as prevented him from complying with his underta- 


king to Williams, had he returned, or offered to return, 
the money. The witness to whom the mare was sold 
states expressly that she was to be returned to Rorer in 
the event of an application by Williams to redeem with- 
in the prescribed time. It cannot then be said that Rorer 
had incapaci‘ated himself to comply with his con'ract, nor 
does it appear, but that, if the money had been tendered 
in time, the mare would have been restored to Williams. 
Williams, then, having let the time of redemption pass, 
the title of Rorer to the mare became absolute at law. A 
tender afier the day, was insufficient to divest him of the 
property, and his only recourse was to a court of equity, 
one of whose maxims is, “once a mortgage, always a 
mortgage.” 

Judginent affirmed. 
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AUG. TERM, LockripGE AND Pitcuer v. Witson. 


1842. 


——— 1. In an action by partners to recover a partnership demand, it will be in- 
Lockridge and cumbent on the plaintiffs to prove that they were partners at the time 





—" of the contract, and the common reputation of the neighborhood is in- 
Wilson. sufficient to prove such partnership. 


2. Partnerships are usually proved by the oral testimony of clerks, or othr 
agents or persons who know that the alleged partners have actually car- 
ried on business in partnership. 


Error to the Circuit Court of Howard county. 
Crark for Plaintiff. 


Davis for Defendant. 
Opinion of the Court, delivered by Tompkins, Judge. 


Lockridge and Pilcher commenced their action against 
Wilson, before a justice of the peace, where they ob- 
tained a judgment, from which Wilson appealed to the 
circuit court. 

In that court, Lockridge and Pilcher suffered a non- 
suit, and moved to set it aside. ‘Their motion to set aside 
this non-suit was overruled, and they now seek to re- 
verse the judgment of the circuit court, for error com- 
mitted in everruling their motion to set aside this non- 
suit. 

Inan action ‘The evidence in the bill of exceptions shows that the 


yo soem demand of the plaintiffs in the suit was for beef sold by 


nership de- one of them, Pilcher, to Wilson, the defendant. 


d, it will See : : 
Sy he el The plaintiffs then offered to prove that it was gener- 


cae te geeve ally understood in the neighborhood that the plaintiffs 
that they were were in partnership in the butchering business at the time 


t th x iis ee : . 
ees “the beef in question was sold. ‘This evidence being ob- 


contract, and jected to by the defendant, was rejected by the cour:, 
the common 3 


reputation of the plaintiffs excepted to this decision of the couri. 


pe oe tei The plain iffs then offered to prove that both of the 


cient to prove plaintiffs had acknowledged that they were in partner- 
such partner-* |, : 5 F 
ship. ship in the butchering business during the da‘e of the 
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account in this cause ; (tliat is, I suppose, during the as 
time they were selling ‘his beef to Wilson;) but that ~~" 
such acknowledgment was never made in the presence Lockridge and 


of the defendant. Ti:c defendant objecting to this evi- — 
dence also, the court refused to permi it 0 go io the Wilson. 
jury. 

This decision of the court was also excepted to, and 
assigned for error. 

The evidence of partnership usually consists in the Partnerships 
oral testimony of clerks and other agents who know that joanna te 
the alleged partners have actually carricd cn business in Se 
partnership. Itis unnecessary, even in criminal cases, other agents 
to produce any deed or o her agreemen , by which the nol sg eos 
copartnership had been consiucd. 2 S arkie, 583. eh tag 
This is ‘he kind of proof plaintiffs mus’ produ e :o show have actually 
their right to sue as partners. The plaintiffs have pro- uae 
duced none such. But where suit is brought against any "¢'ship. 
persons as partners, their own admissions of par nership 
is good evidence for ‘he plain iffs that they, the defend- 
an's, are so, because admissions agains’ our interest are 
good evidence agains‘ us. So in the ease of King v. 


- Ham, 4 Mo. Rep., ci ed by the plaintiffs, the declara ions 


oo 


of Ham, plain iff in the circuit cour , were given in evi- 
dene by King, to prove a partnership betwixt them, and 
to defeat consequently Ham’s right of action against 
King. Common reputation may suffice to raise against 
defendants a presumption of partnership, which they may 
rebut, either in whole or in part, by more positive proof, 
as in McPherson v. Rathbone, 11 Wendell; in Whitney v. 
Sterling, 14 Johnson, 215, and in Gowan v. Jackson, 
where the court say, prima facie evidence of a partner- 
ship being given, “it is thrown on the defendant to show 
the beginning of the par nership, if it began subsequent 
to the drawing of the bill’? about which the suit was in- 
stituted. 

Now if Lockridge and Pilcher could have proved that 
Wilson had admitted, since this account began to be 
raised, that they were partners, or even before, that 
would have been very good evidence for them against 
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ae him. But though their own admissions against their in- 
"terest may be evidence against them, it would offend 





Lockridge and against every rule of evidence to receive their own ad- 
—" missions, or rather declaration in their own behalf in evi- 
Wilson. dence for them. Nor can they establish their own part- 
nership so as to entitle them to sue as par ners by com- 
mon reputation, because they have it in their power to 
procure better evidence: they might have had written 
articles; they might have called witnesses to the act of 
forming a partnership, whether such act were in writing 
or merely verbal ; or, as in Starkie, above quoted by the 
plain iffs themselves, they might prove it by their «lerks. 
Ifthen they have neglected 'o provide the means to prove a 
partnership, they must abide the consequences of their 
own negligence ; for the rules ofevidence must not be re- 
laxed in favor of the negligence of suitors. It is suffi- 
cient for them that they are indulged in proving by oral 
testimony the exis'ence of a partnership which is evi- 
dened by writ'en articles. It is in their power o secure 
for their own safe'y the most authentic proofs of their 
partnership. The world at Jarge can obtain no other 
evidence of the exis'ence of such partnership than what 
they chose !o give out. 
The circuit court, then, committed no error in refusing 
to set aside the non-sui'. Its judgment is therefore af- 
firmed. 
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Mutprow v. Catpweti, Adminis'ra‘or. 


1. It is a general rule, that in declaring on written instruments itis sufficient 


to set out their legal effect, and in ascertaining their legal effect refer- 
ence will be had to the presumed intention of the parties. Therefore, 
where M. together with others, executed a note payable to himself or 
order, and afterwards endorsed the note to C, it was held to be the 
promissory note of M. and that C. might declare in debt against M. 
alone, as the maker of the note, and that it was not necessary to aver 
any consideration in the declaration. 


2. The sixth section of the statute concerning “Bonds and notes,’”? makes 


noies drawa ia the manner therein prescribed, negotiable as inland bills 
of exchange ; it does not avoid those not drawn as therein directed, 
but only takes away their negotiability as inland bills of exehange, that 
is, the holder of such notes will take them subject to any defence the 
maker might have had against them, and without any right to damages 
in, the event of their being dishonored. 


Error to the Marion Cireuit Court. 


Giover AND Camppett for Plaintiff. 
Opinion of the Court, delivered by Scott, Judge.* 


Calwell brought an action of debt against Wm. Mul- 


drow, the plaintiff in error, on the following instrument: 


$7,500- August 4, 1837. 


One hundred and twen'y days after date we, or either 


of us, promise 'o pay to William Muldrow, or order, se- 
ven thousand five hundred dollars. for value received, 
without defaleation. 


Joun Meker, 
Wa. Wricurt, 
Urian Wriacurt. 
Repick MeKer. .- 
Wa. Mutprow. 
On the said note was the following endorsement : 
‘Pay the within to James Caldwell, sen, 


“Wn. Mutprow.”’ 


Muldrow 
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“348. The declaration was agains’ Muldrow alone, and alleg- 

___ ed that the note was payable to his order. 

Muldrow The general issue was pleaded, ard judgment was ren- 
Caldwell. dered for Caldwell. 

On the trial it was objected, that ‘here was a variance 
between he note sued on and that in the dec!aration, in- 
asmuch as the note is made payable to Wm. Muldrow, or 
order, and the declaration alleges that the note was paya- 
ble to the order of Muldrow only. 

I is a general rule, that in declaring on instruments it 

is sufficient ‘o set out heir legal effect. What was he legal 
a effec: of the instrument declared on? When here-is any 
rule, thatin ambigui y or uncer ainty in the terms of the ins rument, 
wing tall i may, especially against the party negotiating or making 
or meg it, be so construed as to give effeci to it according tothe 
out their ‘egal presumed intention of the par ies ; and, therefore, vhere 


effect, and in . : : 
re =, g 1 > 9 ee . a ” 
mialoing a noe was drawn in these terms Borrowed of J. S 


their legal ef- fif y dollars, which I promise never 'o pay,” it was held 
fect reference 99: : 1 * Ty: 
will be had to the word “‘never”’ might be reje ted. In the case of Edis 
the presumed ¥ Bury, 6 B. and C., 433, the instrument sued upon was 
intention of 


the parties. drawn by John Bury, and made payable to himself or 
Therefore, ° : 7 
where M. to- order, and endorsed by him; the name of Grutherot was 


ea miele written across it. The ins‘rument was declared on as a 
ers, evecu- 
teda note pay- promissory note, and the holder re overed. Lord Tent- 


able to him- ° Be ee ’ r . ee 
self or order, €Tdon, in delivering the opinion of the court, said, this is 


and _ an instrument a‘ least of a very ambiguous character. In 
wards endors- i ie ° ° ° ~ 

ed the no‘e to farmit is a promissory note, forit contains, in terms, a pro- 
€.. it was held 
to be the pro- ; : ; 
missory note ner of itthere is'he name of Grutherot, and it appears 
of M and ‘ “ 2 A 

that C. micht that his name is also written a ross the instrument. In 


regu tha’ respect, although it does not in terms contain a re- 
aloneasthe quest to Grutherot to pay, yet i! resei:bles a bill of ex- 
me ge Poe change. It is an instrument, therefore, of an ambiguous 
it was co ne- nature, the law ought to allow the holder at his option to 
cessaryto aver ‘— : : 
any consider. treat it ei her as a promissory note or bill of exchange. 
ation in the Ta: , : Ls ° : 
iain = Major v. Hammond, cited by Bayley, judge, in Harvey 
v. Kay, 9 B. and C., which was argued before the twelve 
judges, all of them were of opinion that an instrument 


might be a bill of exchange, though the drawer and drawee 


mise to pay the sum mentioned in it; but then, in the cor- 
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were the same person; and Roach v. Ostler, reported in “_ yor 
Man and Key, 120, is authority to show that such an in- ae, 
strument may be treated as a promissory note, and de- Muldrow 
clared on accordingly. Caldwell. 
The case of Allen, executor, v. Snadburne, executor, 
1 Dana, has been cited and relied cn to show that the 
instrument sued on in the case now under consideration, 
may be regarded void as to the defendant, and binding 
on the other parties to it. In that case it was held by 
the majority of the court, that a suit may be maintained 
against a single obligor, upon a writing purporting to be 
the joint bond of the plaintiff and another, and in effect, 
the sole obligation of the other. If this case be law, we 
do not see its application to the one now before us. The 
principles which determine the effect and validity of seal- 
ed instruments vary from those which govern bills cf ex- 
change and promissory notes. 
It is said, that the note is not negotiable within the _— 


statute concerning bonds and promissory notes, and there- concerning 
‘ ‘ ‘ . 4 _ “Bonds and 
fore the holder cannot maintain an action on it? The yotes makes 


statute makes notes drawn in the manner therein pre- ge gall 
A ; : ‘ . ; in the 
scribed, negotiable as inland bills of exchange: it does therein pre- 
: . scribed, nego- 
not avoid those not drawn as directed, but only takes jobic as ine 


away their negotiability as inland bills of exchange ; that — bills “" 
‘ A ws exchange 3 i 
is, the holder of such notes will take them subject to any does not avoid 


aa il 7 : : : P those not 
defence the maker might have hadagainst them, and with- Pace Moe 


out any right to damages in the event of their being disho- therein direct- 
: : ; ed, but only 
nored. The notes will stand as they did at common law. takes away. 
Is there any principle of the common law which avoids {helt negote 
. : é bility as in- 
such an instrument as is declared on in the record now !and bills of 


xch ;that 
before us? Inthe case of Fenner vy. Meors, 2 Black. R. is, the holder 


9, the obligor, by an indorsen a re in Of such notes 
1269, gor, by nent on a repondentia Yio" them 


bond, promised to pay the same to such assignee as_ the subject to any 
bli hould int. it was held, the ; ea ‘el defence the 
obligee should appoint, it was held, the assignce might maker might 


maintain assumpsit against the obliger. Here the pro- have had 
: c ’ against them, 
mise was not made to any person in particular, but gen- any without 


‘i : = : any right to 
errally, to whomsoever the obligee should appoint. In damages in the 


Weston v. Barker, 12 John R., securities were pla ed in event of their 
i : . being dishon- 
the hands of Barker to collect and dispose of for certain ored. 
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purposes, and to hold the balance subject to order. The 
owners of the se urities drew on Barker in favor of a 
third person, and i: was held, that the party in whose fa- 
vor the order was drawn, might maintain ana tion against 
Barker. That Barker, by accepting the trust had pro- 
mised to pay to whomsoever the depositors should direct, 
and an action might be maintained against Lim. In good 
sense and sound principle there is no difference whether 
the plaintiff was originally named, or afterwards designa- 
ted according to the terms of the defendant’s undertak- 
ing. ‘The promise was to hold the balance subject to the 
order of the depositors. So soon as such order was given, 
the promse attached and enured to the benefit of the 
person to whom it was given. It wasa well setiled rule 


of the common law, that chose in action are not assigna- 
ble, and ‘herefore when a person entitled to money due 


from another, assigns over his interest in it to a third per- 
son, ihe mere act of assignment does not entitle the as- 
signee to maintain an action for it, but if there be an as- 
sent or promise on the part of the debtor orliolder of the 
money, the action for money had and received has been 
holden to lie. 

The reason why a tions of debt could not at common 
law be maintained on promissory no‘es, was, because be- 
ing unsealed, they imported no consideration, and it was 
necessery in every such action to aver and prove a consi- 
deration. Chitty on Bills, 550. By the sta ute of 1807, 
which wih modifications has prevailed here ever since, 
it was provided, that whenever any suit shall be com- 
menced, founded on any writing, whether the same be 
under seal or not, the court before whom the same is de- 
pending, shall receive the same in evidence of the debt 
or duty for which it is given, unless the defendant shall 
in the manner therein pointed out, deny the execution of 
such writing by plea, supported by affidavit. The deci- 
sions of the superior court of the territory were uniform, 
that it was not necessary for the plaintiff in his declara- 
tion to state the consideration for which the note declar- 
ed on was given, and such has been the practice under 
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he this statute tothis day. Rector and Conway v. Honore, 
"a 1 Mo. R. 204. 

fa- If we are correct in holding the instrument declared 
ist on in the case now before the court, a promissory note, 
‘0- and we think the authorities amply sustain us in that po- 
ot, sition, then it was not necessary to aver any considera- 
od tion in the declaration, and the plaintiff is entitled to re- 
er cover. 

a- Judgment affirmed. 

k- 

he 

ny, 

1e€ 

le Cattoway v. Munn. 

a- 

le Appeal from the Lewis Circuit Court. 

r- 

S- 

" Opinion of the Court, delivered by Scott, Judge. 

1e 

n 


The question involved in this case, was determined at 
the present term of the court in the case of Jamison v. 
- Yates. 


The judgment of the circuit court is reversed and the 


is 
cause remanded. 

l- We 

F 

z) 

\- 

" Lona v. Overton & Pickett. 


The first section of the sixth article of the act concerning “Practice at Law,” 
t leaves the power of amendment some hat to the discretion of the cir- 
] cuit conrt, and this «iscretio :ary power will not be controlled by the 

supreme court, unless some good will result therefrom. Therefore, 
f where the circuit court refused to permit the plaintiif, on the trial, to 
- amend his declaration in a material respect, the supreme court refused 
to interfere, 


Error to the Circuit Court of Marion County. 


Wrient for Plaintiff. 
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842. Opinion of the Court, delivered by Naptun, Judge. 


eee ee eee 


Long v. Over- : . 7” 
tone Pickett. his was an action of covenant brought by the plain- 


tiff in error against the defendants in crror, on a bond con- 
ditioned for the conveyance of land. The bond is set 
out in the declaration by its tenor, on the trial, the cov- 
“wae > anon enant offered in evidence, varies from te one described 
ticle of the in the declaration by the omission of the words “of Oc- 


act concerning » Pe i 
“Practice at tober,’ the declaration reciting that the second instal- 
Law,” leaves ; : ‘< . : I 99 

the power of Ment was to be payable “the first day, 1837,” whereas 


cu egg the covenant offered in evidence read “the first day of 

somewha oO . . . 

the discretion October, 1837.”? The plaintiff moved for leave to amend 

of the circuit , a : : Banprieaaa? 

catty aud this his declaration, by inserting the words necessary to make 

discretionary the covenant recited in the declaration correspond with 

be er will not ‘ 

e controled the covenant sued on. The court ‘would not allow the 
the = su- r 1 ae oe . 

- co rt, 2mendment, whereupon the plaintiff suffered a non-suit, 


unless some and afterwards moved. to set the same aside, which mo- 
good will re- 
sulttherefiom tion was overruled, and the plaintiff brings his case here 


Therefore, 
when the vir. DY Writ of error. 


owt re- The omission of the words “of October,” was a va- 
us Oo per- 

mit the al riance; Cook v. Grahame, 3 Cranch, 229; Shuby v. 
tiff on the trial 

to amend ‘his Mandeville, 7 Cranch, 208. 

‘declaration in Our statute concerning practice at law, authorizes the 


oo ggeeg ne. circuit court to amend pleadings at any time before final 
eo cont judgment, on such terms as shall be just; R. C. of 35, 
terfere. - p. 467. This power of amendment is obviously left some- 
what to the discretion of the court, and it is not perceived 
how any good can result from the reversal of this discre- 
tion by this court. 
The reasons which influence the court are not always 
apparent on the record, and the party may attain his ob- 
ject without the interposition of an appellate court. 


Judgment affirmed. 
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FIRST JUDICIAL DISTRICT. 
McGowen v. West. 


1. A party cannot take advantage of an error in his own favor. 

2. Anacknowledgment ofa debt in terms as follows, “Due A B. one hun- 
dred dollars.” is a good promissory note, upon which suit by petition 
in debt will lie. 

3. A person making a parole contract to convey Jands, may or may not in- 
sist on the protection of the statute of frauds. If he will confess the 
agreement, aud not insist on the statute, its performance will be enforc- 
ed against him. 

4. if upon the sale of land by parole coatract the vendee has given his note 
for the purchase money, the vendor may recover the amount of the 
note, ifhe is willing to convey the land, and has do e nothing which 
would give the vendee a right to rescind the contract. 


Error to the Monroe Circuit Court. 
“Opinion of the Court, delivered by Scott, Judge. 


West sued McGowen by petition in debt, on an instru- 
ment of which the following is a copy: 

Due John W. West four hundred dollars, to bear ten 
per cent. interest from the 25th day of December, 1839 
till paid, this 4th day of April, 1840. 

Davip McGowen. 

The defendant pleaded that the consideration of the 
note was the price of a tract of land agreed to be con- 
veyed to him by the plaintiff, and that the agreement was 
by parol: a demurrer was filed to this plea, and the de- 
murrer sustained. The plaintiff had judgment, and Mc- 
Gowen has brought this writ of-error. 

It is assigned for error, that the judgment was for a less 
sum than the piaintiff was entitled to, the interest allowed 


being less than was due at the rendition of the judgment.. 


This was an error in favor of the defendant, and he can- 
not take advantage of it; Williams v. Guyn, 2 Saunders, 
476, (8.) 

It is next objected, that the instrument sued on is not 
a note within the statute authorising a suit by petition in 
debt. It is said there are no words of promise on it: it 
is amere acknowledgment. The statute authorising a 
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a0e.7FaM, suit by petition in debt, allows it on all bonds or notes for 
~"__ the direct payment of money or property. Many instances 
McGowen might be shown in which it has been held, that the instru- 
West, ment set out in the petiton is a good promissory note; 
2 Cowen, Russell v. Whipple, 536. 
Anacknow!}- 


edgement ofa The judgment of the court in sustaining the demurrer 


debt in terms to the defendant’s plea, is also assigned for error. It is + 


as follows : ; : 
al nd < contended that the obligation of the contract should be 
one ~ . ° . 
dollars,” isa reciprocal: that, as by the statute of frauds the plaintiff 
sh ne was not bound to perform his agreement, so the defen- 
on which suit dant should not be held to the performance of his under- 
cane taking. The statute of frauds does not make void parol 
agreements for the sale of lands : it only declares that no 
action shall be brought on such contracts. 
A persen aki p ‘ , 
sekinga pe- The person making a parol contract to convey lands, 
rol go may or may not insist on the protection of the statute of 
conve ands, ° . . 
may i. may frauds. If he will confess the agreement, and not insist 
not insist on ~ - ; 
the protection 7 the statute, its performance will be enforced against 
— statute him. Such cases are not within the mischief of the sta- 
of frauds. Ii ° . ° 
he willconfess tute. The observations of Lord Ridesdale in the case of 
ye’ yay sere Lourenson v. Butler, 1 Sch. & Lef. 13, who thought 
on the Sees that the contract ought to be mutual to be binding, and if 
it i - ° . 
ae Peal be one party could not enforce it the other might, were not 


enforced a- sustained by authority; nor has the weight of his name 
gainst him. he ne ae a 
been sufficient to prevent the opinion delivered in that 
case from being overthrown. The courts of law and 
chancery in England, both before and since the decree 
in that case, have held that it was sufficient, if the con- 
tract of sale was signed by the party to be charged; 
Egerton v. Matthews, 6 East. ; Allen v. Bennett, 3 Taun- 
ton; Seton v. Slade, 7 Ves.; Fowle v. Freemon 9 Ves. ; 
Western v. Russell, 3 Ves., and Beames; Closon v. Baily, 
» 14 John, R. 487. 
If upon the sale of land by parol contract the purchase 
If upon the Money is paid, the vendee cannot recover it back, if the 
sale of.andby vendor is willing to convey the land, and has done no- 
“gener thing which would give the vendee a right to rescind the 
given his note contract; Dowdle v. Comp., 12 John, 450; Ketchum v. 


for the pur- 
chase money, Evertson, 13 John R., 358; Gray v. Gray, 2 J. J.; Mar- 
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shall; we can see no difference in principle between this AUG. TERM, 
case and those where the money has been actually paid. , <a 
The agreement to convey is not void: it may be relied McGowen 
on for some purposes; 3 Mon., 170, 5 Littel 98. It was West. 
remarked by the judge, who delivered the opinion of the 
court, in the case of Barnes & Al v. Wise, 3 Mon. 170,the vendor 
that it had been held, that a defendant sued on a note i in 


given in consideration of a parol agreement to convey the ae ite 
AS ae : = i is willing to 

lands, may avail himself of the statute as a defence, on convey ~ the 
hat; aR wate 8 - +, land, aad has 

the ground that a contract, on which no action will lie is ian ee 


not a valid consideration for another contract, in cases which would 

: 3 : ‘ give the v n- 
where mutual promises form the consideration of the dee a right to 
rescind the 


agreement. ‘i'his observation was made ina suit in chan- pion 


cery, and the opinion of the court in the cause in which it 
was delivered, shows that the plaintiff must be in fault 
before the party giving a promissory note can rescind the 
contract. In the case before the court the plea of the 
defendant does notset forth any circumstance from which 
it can be inferred the plaintiff is in fault; and in our 
opinion it is necessary to aver and prove the same facts, 
in order to avoid the note that the party would have to 
prove, had he brought an action to recover the money, if 
it had been paid. 
Judgment affirmed. 


JAMISON v. YATES. 


The affidavit required to be made by the party appealing from the judgment 
of a justice of the peace, may be filed in the circuit court, after a mo- 
tion to dismiss is made. 


Appeal from the Monroe Circuit Court. 


*Opinion of the Court, delivered by Scott, Judge. 


This was an action commenced in a justices’ court 
against Jamison, where judgment was rendered against 





*Napton, Judge, absent from the bench. 
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ee him, from which he appealed to the circuit court. The 
___ circuit court on motion dismissed the appeal, because the 
Jamison affidavit filed at the time of praying it was deemed insuf- 
Yates ficient. 
_ Prior to the late revision of the statutes, it was held, 
The affidavit | Agi : 
required to be that an omission to file an affidavit for an appeal, or the 
nm ni A filing an insufficient one, was a good cause for dismissing 
ing from thethe appeal. But the provisions of the act of 1835 con- 
judgment of a . ae ; 
ustice of the C€rning justices’ courts, are construed to warrant a 
Peace, may be ; wre i mi 
Sodintherin change of this course of proceedings. A proper construc 
cuit ety af- tion « f that statute authorises the circuit court to permit 
t ior . : ia ai ia 
a a party t+ file an affidavit after a motion t ») dismiss is made. 
made. An act: f the last sessi n cf the general assembly has per- 
mitted this in express terms. This statute did nt intro- 
duce a new rule: it merely rem ved d>ubts entertained 
in relati-n to the ¢ nstructin of the former law. 


Judgment reversed. 


Brices anv Briccs v. Grenn ano Bryan. 
Where a bond is altered or changed in a material part by the obligee—as 
by the erasure of the names of some of the obligors, without the as- 
sent of the others, all the obligors are discharged. 


Appeal from the Circuit Court of Monroe county. 


Crarx for Appellants. 
# Opinion of ihe Court, delivered by Tompkins, Judge.* 


Gienn and Bryan commenced their suit in the circuit 
court against Ebenezer and David Briggs, and having 
obtained a judgment there against the two Briggs’s, they 
appealed. 





#Napton, Judge,-absent from the bench. 
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On the trial of the cause, the plaintiffs having given ~~ 
the bond in evidence, the defendants introduced as a ee 
witness one William B. Grant, who testified that Samuel Briggs and 
Briggs, Robert West, and himself, on the 4th day of Feb- Briggs 
ruary, 1837, the day of the date of the bond sued on, ag 
purchased a store of the plaintiffs, for which they exe- 
cuted the said bond, and also a deed of trust conveying 
the store and legal estate of the witness to secure the 
payment thereof; that some time during the summer after 
the bond in question was executed, Samuel Briggs pur- 
chased out the interest of witness and West in the store, 
and by agreement was to release him to Glenn and Bryan ; 
that Glenn informed witness, that he had agreed to re- 
lease him as soon as Samuel Briggs gave the defendants, 
and others, as personal security; that some time in the 
fall, after the bond sued on was executed, the witness 
saw James R. Abernathy, inthe presence of Glenn, erase 
the name of witness from the bond sued upon; that nei- 
ther of the defendants were present. Witness is confi- 
dent the name of Ebenezer Briggs was to the bond when 
the witness’s name was erased, and he believes that Da- 
vid A. Briggs’ name was also to it, but is not certain. 
Robert West stated that his name was signed to this 
bond originally as one of the obligors, that it was after- 
wards erased from it. 
The plaintiffs then introduced James R. Abernathy as 
a witness, who testified, that Samuel Briggs, Glenn, and 
Bryan informed him that Samuel Briggs had purchased 
out Grant’s interest in the store, for which the bond in 
this case was given, also a deed of trust upon Grant’s 
real estate and the store had been given; that Samuel 
Briggs had agreed to release Grant and West, upon the * 
two defendants in this cause, with others, signing the 
bond as personal security; that the witness went out to 
D. A. Briggs’, one of the defendants, and told him that 
Samuel Briggs had purchased Grant’s interest, and had 
agreed to release Grant and Robert West, and that he, 
the witness, had been sent to the defendant by Samuel 
Briggs, to get him to sign the bond, as security, to ena- 
® 








¥, 
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ave. TEAM, ble the said Samuel Briggs to release Grant and West; 

that he did not tell the defendant that Grant’s and West’s 
sand names were to be erased from the bond; that said de- 
“e6* — fendant, D. A. Briggs, then signed said bond; at the 


Bri 
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Glenn and time he signed it, the names of Grant and Robert West 
Bryan. 


were on it; that the same day, after the defendant, D. A. 
Briggs, signed said bond, the names of Grant and West 
were erased from the same; that neither of the defend- 
ants were present when it was done ; that Ebenezer 
Briggs’ name was to the bond before Grant’s and West’s 
were taken off; that said Ebenezer told witness that he 
had authorized Samuel Briggs to sign his name to the 
bond, but never heard him say any thing about knowing 
that Grant and West were to be released. 

This was all the evidence in the cause. The defend- 
ants then prayed the court to give these instructions to 
the jury. 

Ist. That if they believed from the evidence that the 
bond sued on was altered or changed in any material part 
by erasing the names of any of the obligors, after the de- 
fendants or any of them had signed it, without the know- 
ledge or consent of the defendants, they must find for the 
defendants. 

2d. That if they believed that the names of Grant and 
West, or either of them, were erased or stricken out of 
the bond without their knowledge or consent, they will 
find for the defendants. 

3d. That if the bond sued on in this case be not the 
deed of both defendants, the plaintiffs cannot recover in 
either action. 

The court refused them, and, on motion of the plaintiff, 
instructed the jury, That if they believed the names of 
Grant and West had been erased from the bond, yet if 
they, believed that either of the defendants assented to it, 
they would find for the plaintiffs ; but if neither of them 
consented to the erasure, they would find for the defend- 
ants. 

The defendants excepted to the opinion of the court, 
both in refusing to give the instructions asked by them- 
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selves, and in giving those asked by the plaintiffs. The 406. Tem, 
defendants also prayed a new trial because, as they 
charge, the jury were misinstructed. - "Briggs and 
The first section of the act to amend an act regulating Briggs 
practice at law declares that “In actions founded on con- be and 
tract, and instituted against several defendants, the plain- _— 
tiff shall not be nonsuited by failing to prove that all the 
defendants are parties to the contract, but may have judg- 
ment against such of the defendants as shall have been 
proved to be parties to the contract, &c. Page 99 of the 
pamphlet acts of 1838-9. 
This section of the act of 13th February, 1839, above 
cited, would preclude the court from giving the third 
instruction asked by the defendants. 
But it is difficult to conceive why the court should have 
refused the first and second instructions asked by the de- 
fendants. Grant had testified that his name as obligor 
to that bond had been erased by Abernathy, neither of the 
defendants being present. That he is confident the name 
of Ebenezer Briggs was then to the bond as obligor, and 
that he believed that the name of David A. Briggs was 
also subscribed to it, but is not certain. Nothing can be Where a bond 
more clear than that this bond is void as to both of these '!ered.°r 


changed ina 


defendants, if, when they signed it, they believed that material part 
we alee 3 by an obligee, 

Grant was to be jointly bound with themselves; or if one as by the era- 

of them only thought so, it was void as to him, after the ontaheag g 


erasure of Grant’s name, and being made void as to one — of oe 
‘ obligors,with- 
of the defendants by the erasure of Grant’s name, it con- out the assent 


sequently became void as to the other defendant, who < _ =" 
had executed it with the belief that his-co-defendant was gors are dis- 
- ° : charged. 
jointly bound. The only testimony we have to counter- 

act that of Grant, is that of Abernathy. He says that 

Samuel Briggs, Glenn, and Bryan, had informed him, 

among other things, that Samuel Briggs had agreed to 

release Grant and West, &c., and that he went out to D. 

A. Briggs’, one of the defendants, and told him that Sam- 

uel Briggs had purchased Grant’s interest, and had agreed 

to release Grant and West, and that he, the witness had 


been sent to the defendant by Samuel Briggs, to get him 
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to sign the bond; that when D. A. Briggs signed the bond 
the names of Grant and West were to it, and that their 
names were afterwards erased, neither of the defendants 
being present. 

This is the evidence on which we are to believe, and 
the jury to find, that these two defendants had assented 
to the erasure of the names of Grant and West from the 
original bond, after their own names had been subscribed 
to said bond, apparently as joint obligors with Samuel 
Briggs and the said Grant and West. The word “re- 
lease,” is here used in its technical sense, and it might 
have been expected that the plaintiffs would have proved 
facts to show the assent of the defendants to the erasure 
of the namesof Grant and West, and not have left a jury 
to infer from the declaration of the witness, that one of 
them, David A. Briggs, had been told by him that Grant 
and West were to bereleased. It is not even in evidence 
that either of the defendants knew any thing of the mean- 
ing of the word “release,”’ and if we consider for a mo- 
ment how inaccurately the witness himself uses that word, 
we shall have little reason to believe that the defendants 
understood its import. Throughout his testimony he talks 
of Samuel Briggs releasing Grant and West, his co- 
obligors, from their joint liability to pay ,the money for 
which his bond was executed to Glenn and Bryan. 

Every body must see that if they are to be released at 
all, it can be done by and with the consent of Glenn and 
Bryan only. While Mr. Abernathy, the acting lawyer, 
uses law terms so inaccurately, it is unreasonable to pre- 
sume that these unlearned defendants understood well 
the legal import of the technical word “release.” No- 
thing appears to me more clear than that it ought to have 
been left to the jury to find whether these defendants as- 
sented either expressly or impliedly to the erasure of the 
names of Grant and West, after their own had been sub- 
scribed as obligors. And if either of them were igno- 


rant that those names were to be erased when his own. 


was subscribed, the bond as to him is void; arid if void 
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as to him, it is also void as to the other, who calculated — 


on the joint liability of his co-obligor. 

The first and second instructions of the defendants 
ought then to have been given, and that of the plaintiffs 
ought not to have been given. 

Believing, then, that under the influence of the court, 
the jury have found what they would not have done, had 
the instructions refused been given, and that given been 
refused, its judgment ought in my opinion to be reversed, 
and the cause remanded. 


Fucate v. Guasscock. 


i. A plea in bat waives all matters in abatement, and a defendant cannot 
set them up after having answered to the merits of the action: there- 
fore, where the plaintiff’s demurer to the defendant’s pleain abatement 
was sustained, and the defendant then plead in bar, it was held that the 
defendant waived the matter in abatement. 

2. A memorandum made by the clerk at the foot of a judgment, that it 
should bear ten per cent. interest, forms no part of the judgment, and if 
the clerk has erred in making the memorandum, the error may be recti- 
fied on motion in the circuit court. 


Error to the Audrian Circuit Court. 
Opinion of the Court, delivered by Scott, Judge.* 


Glasscock brought an action of assumpsit against Fugate, 
and afterwards, in aid of his suit, sued out an attachment. 
The fact set forth in the affidavit on which the attachment is- 
sued was, that the plaintiff had good reason to believe, and 
did believe, that the defendant was about to dispose of his 
property, so as to hinder his creditors in the collection of 
their debts. 

Fugate, by plea, denied that he was about to dispose of his 
property so as to hinder his creditors in the collection of 





*Napton, Judge, absentfrom the bench. 
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auc. TERM. their debts. On this plea issue was joined, and ajury sworn 
*_totry it. After the jury was empannelled, a motion was 

Fugate made by the plaintiff to discharge the jury, and for leave to 
Glasscock, Withdraw his replication to the defendant’s plea. This mo- 
tion prevailed, the jury were discharged, and the replication 

to the plea withdrawn, and thereupon the plaintiff demurred 

to the plea of the defendant, and the demurrer was sustain- 


oe ed. The defendant then filed several pleas in bar to the 


ae plaintiil’s action. On a trial, a verdict and judgment were 
rendered for the plaintiff, and the defendant sued out this 
writ of error. 
The cause for demurrer to the plaintiff's plea was, that it 
only put in issue the fact whether the defendant was about 
' to dispose of his property so as to hinder his creditors in the 
collection of their debts, instead of the fact that the plaintiff 
had good reason to believe, and did believe, that he was about 
to dispose of his property, &c. 

This question was argued at the last term of this court in 
the St. Louis district, and a majority of the court held that 
a plea such as was filed in this suit was good. From the view 
we have taken of this cause, we do not deem a decision on this 
question necessary, nor are we required to determiie the pro- 
priety of the action of the court below in discharging the 
jury, and permitting the replication to be withdrawn anda 
demurrer to the plea to be filed. We cannot, however, well 
see why, if the court has a power to awaid a repleader, 
when an immaterial issue has been found, itimav not at once 
arrest its proceedings, and dispose of an issue which it is as- 
—— certained will not determine the controversy between the 
matters in parties. We hold, that when the defendant pleaded over in 
abatement, y. bar to the action, he waived his matter of abatement. If 


and a defen 


ant cannot set he thought proper to do so, he might have stood upon the 
them up after - ey — ~ 
having an- Sufficiency of his plea, and after letting judgment by default 


swered to the : : : , am : 
P Merits of the 2° 2gainst him, might have brought up the question to this 
,.", Swaction: There- court. No principle is better settled than that a party by 
«©. »@fore where the 


— the defendant’s plea is not to determine the merits of the con- 
««  d@efendant’s : ‘ : 
, plea in abate. troversy between the parties, but to turn him out of court, 


ment vas Fh, and compel him to begin anew. A suitor has obtained a 


a | Serr de: Pleading in bar, waives all dilatory pleas. The object of the 
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judgment after a trial on the merits, he has adopted the pros 4UG. TEAM, 
per form of action, shall judgment be reversed for a matter , 
not affecting the party’s right to recover, and when from the —_Fugate 
record this court sees that the identical judgment must be Gg vocy. 
rendered on another trial. Why should the defendant be 
permitted to compel the plaintiff to go into a trial on the ——, ™ 
merits, when, if the event proves unfavorable, he will be par, twas 
bound or notas lie pleases, and when he has been defeated pan ee the 
in a trial on the merits, to go back and reverse the plaintifi’s waived the 
‘ oe : ‘ : } matter in 
judgment, on a matter which he impliedly waived, by plead- gpatement. 
ing over to the action after the demurrer to his plea was 
sustained. Why compel the plaintiff to try his cause on the 
merits, when it is to avail him nothing ? 

If the defendant is wronged by denying him the benefit 
of his plea, that wrong may be remedied without putting the 
plaintiff to the expense and delay of a trial on the merits. 

As to the refusal of the court, to grant a mew trial be- 
cause the verdict is against evidence, we cannot see any 
thing in the record to warrant us in disturbing it. If the 
circuit judges are in contemplation of law, competent to 
discharge the duties assigned them, why, when they have 
presided at the trial of a cause, witnessed its progress, ob- 
served the demeanor of the witnesses, and thereby ascertained 
the credit due their testimony, and shall advise us, by its refusal 
togranta new trial, that the verdict is just, shall thiscourt with 
opportunities so far inferior to those possessed by the judges of 
the circuit court, take upon itself to say, that those judges 
have erred, and reverse their judgments. It must be a glar- 
ing case to induce this court to interfere against the opinion 
of the circuit court, It neither comports with the due ad- 
ministration of justice, nor the respect due the circuit court, 
to control the exercise of their discretion on all matters. 

It is also assigned for error, that the circuit court erred in A memoran- 
awarding, as a part of its judgment, that the damages reco- a 


vered should bear ten per cent. interest. It seems, alter the the foot of a 
. f : judgment, that 
judgment was entered in the usual form, a memorandum should bear 


was made at its foot, that it should bear ten per cent. inter- ten per cent. 
interest, forms 


est. If this were deemed an error in the judgmeit of the no part of the 


court below, it might be corrected here without remanding Judgment, and 
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AUG. TERM, the cause. But the memorandum of the clerk at the foot of 


Fugate 


v. 
Glasscock. 


has erred in 
making the 
memorandum, 
the error may 
be rectified on 
motion in the 
circuit court. 





the judgment, is not considered as a part of the judgment 
itself. 1f the clerk has erred in making the memorandum, 
and it is admitted he has, the error may be rectified on mo- 
tion in the circuit court. 

Judgment affirmed. 


Smart v. Fisner. 


Where an allowance of a gross sum is made by the county court to execu- 
tors cr administrators, as compensation for their services, it must be 
equally divided; and one cannot retain the whole sum on the ground 
that the other had rendered no services. The county court, however, 
may, where one has performed more than his equal share of labor, allow 
him a compensation proportioned to his services. 


Appeal from the Circuit Court of Callaway county. 


Topp for Appellant. 
Opinion of the Court delivered by Tompkins, Judge.* 


Fisher sued Smart before a justice of the peace, and ob- 
tained a judgment. Smart appealed to the circuit court, 
where judgment was again given against him, to reverse 
which, he appeals to this court. 

On the trial of the cause it was proved that the plaintiff, 
the defendant, and one Polly Ratchin, had been appointed 
executors of the last will and testament of John Ratchin ; 
that they gave bond, and took the oath required by law, and 
that on final settlement of the estate of the deceased, the 
county court allowed them, thé said executors and execu- 
trix, as a full compensation for their services, the sum of 
$259.81, and that Smart, having possession of the money, 
Fisher demanded one-third part thereof, which Smart refus- 
ed to pay. 





*Napton, Judge, absent from the bench. 
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The defendant, Smart, then offered to prove that the plain- a 
tiff had rendered no services, and had been at no expense ssi 
or trouble in the administration of said estate. To the in- Smart 
troduction of this testimony, the plaintiff objected, and the Fisher. 
court sustained the objection. The defendant excepted to 
the decision of the circuit court excluding his testimony. 

The circuit court, on motion of the plaintiff, instructed 

the jury that the executors and executrix were each entitled 
to one-third part of the sum allowed by the county court. 
The defendant excepted to the giving of this instruction ; 
and demanded of the court to give the four long instruc- 
tion, which amounting to nothing more than an argument 
against the instruction already given, they will be passed 
over. 

The fifteenth section of the sixth article of the act con- 
cerning Executors and Administrators provides, that they 
shall be allowed for their trouble not exceeding six per cent. , 
on the whole amount of personal estate, and on the money 
arising from the sale of lands, &c. If, then, any one execu- 
tor or administrator shall have performed more than an equal 
share of the labors incideut to his duty as such executor or 
administrator, he who had performed such extraordinary 
duty ought to have applied to the county court for an allow- 
ance proportioned to his labors. 

That tribunal, which is by iaw appointed to decide on the Where an al- 
amount of the whole compensation for the administration, «pees sum Pa 
has necessarily jurisdiction over each part. The possession, made by = 
which Smart was proved to have, of the money of the es- to executors 
tate, did not authorize him to appropriate one cent of it Of atmnistra- 


tors, as com- 


without the express order,of the court; and, in contempla- pensation for 
. 1 R i ee their services, 
tion of law, it was as much beyond his reach as if it had been it must be 


locked in an iron chest, of which the court kept the key. a pan 


The appropriation, then, of a gross sum of $259.81 being ape retain 
: a the whole sum 
made as compensation for the three, the presumption neces- on the ground 


sarily arises, that it is to be equally divided: but if any one that the other 
: : had rendered 


of the three thinks himself entitled to a greater share than no services 


the third, it is his duty to apply to the court to settle the ag 


worth of his particular services. Lither of the other two ver, may, 
. . where one has 
executors had as much right to the possession of that money performed 
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“i” as Smart. He, by taking to himself the whole allowance, 
“__and refusing on demand to pay to Fisher the third, makes 
Smart himself liable to Fisher forso much money by him had and 
“ 7 ‘ ; 
Fisher. Teceived for Fisher’s use. 

a The circuit court, then committed no error in giving the 
more than his - . intift j i 
equal share of Struction asked by the plaintiff there. Its judgment ts 
labor,allow therefore affirmed. 
him a compen- 
sation go 
tioned to his 
services. 


Warp, ann otTuers, v. Stream Boat Lirrir Rep. 


An immaterial averment alleged by way of inducement merely, need not 
be proved, although descriptive of a wiitten instrument. 


Appeal from the Circuit Court of Cooper county. 
Topp for Appellants. 


Mirter anp Lronarp for Appellee. 
’ Opinion of the Court, delivered by Napton, Judge 


This was an action instituted under our statute regulating 
proceedings against boats and vessels. The statement of 
the plaintiffs’ cause of action is couched in the ordinary 
form of ‘a declaration in case. This declaration avers, that 
whereas, the plaintiffs were owners of a certain horse ferry 
boat and horse gear appurtenant thereto, and the same was 
used at a certain ferry kept at Rocheport, on the Missouri 
river, and owned by the complainants. They, the complain- 
ants, did, prior to the first of June last, to wit, on the first of 
February, rent the use of the said ferry and the boat for 
one year, from and after the day and vear last aforesaid, to 
a certain James F. Ware, and placed him in possession of 
the said ferry, and the boat and gear aforesaid ; and by the 
agreement between the complainants and said Ware, they 
were to receive one-half of the proceeds made at the ferry, 
and the rights of ferriage owned by the complainants and 
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Jeased as aforesaid to the said Ware, extended to and be- ~~ 


longed to both banks of the river, &c. 

After stating the contract with Ware, in these terms, by 
way of showing their reversionary interest, the declaration 
proceeded to set forth the gist of their cause of action against 
the steam boat Little Red, which was the loss of their ferry 
boat and gear by the negligence of said steam boat, in towing 
theirferry boat from Nashville to Rocheport, in compliance 
with a contract between Ware and the said steam boat. 

On the trial, the contract between the owners of the ferry 
boat and Ware was proved to be as follows: on the Ist of 
February, 1539, Ware rented the ferry for one year. With 
the terry, he rented a horse boat, five set of gear, and horses 
to work the bout. He was to find provisions for the horses, 
and keep the boat in good repair, and return the boat, gear, 
and horses at the end of the year: in consideration of which, 
he agreed to give the owners one-half of the nett proceeds. 

The court held, the contract proved varied from that des- 
cribed in the deciaration, and for this the plaintiffs were non- 
suited. ‘They moved to set the non-suit aside, but the court 
overruled their motion, and from this judgment they appeal- 
ed to this court. 

The case of Briston v. Wright, (Douglass, 610,) is the 
leading case on this subject, and is relied on to sustain the 
judgment of the circuit court. In that case, Lord Mansfield 
held, that in an action of tort, where a contract is alleged by 
way of inducement merely, it must be proved as laid. One 
of the avowed objects designed to be effected by Lord Mans- 
field in this decision was, to prevent pleaders from making 
their declarations unnecessarily long, and thereby increas- 
ing the costs of the suitors. 

The doctrine of Briston and Wright has been adher- 
ed to in England. In the case of Gwinnett v. Phillips and 
others, the judges admitted the rule in Briston v. Wright, 
but said it was confined to cases of records und writlen con- 
tracts. 

In the case of Cunningham v. Kimbell, (7 Mass. R. 63,) 
the case of Briston v. Wright is, sz stlentio, overruled ; for 
though the case was cited at the bar, the court held a con- 
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Animmate- The rule in England, then, is, to say the least, a harsh 
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trary doctrine, and refused to send the case back for a new 
trial, because the evidence at the trial varied from the decla- 
ration. 

The case of Wilson v. Codman’s executors, (3 Cranch, 
193,) shows the opinion entertained by the Supreme Court 
of the United States of the doctrine of Briston v. Wright. 
The action was brought by an assignee of a promissory 
note, and the declaration averred that the payees of the note, 
‘by their certain writing endorsed on the said note, assign- 
ed the said note to the plaintiff, for valuereceived.” On the 
trial it appeared that the note was endorsed as follows, “We 
assign this note to J. C., without recourse.” 

The question was as to the effect of this variance. Judge 
Marshall, who delivered the opinion of the court, said, “The 
strictness with which, in England, a plaintiffis bound to prove 
the averments of his declaration, although they may be im- 
material, seems to have relaxed from its original rigor. The 
reasons stated by Lord Mansfield, in the case reported by 
Douglass, for adhering to the rule, do not apply to the Uni- 
ted States, where costs are not aflected by the length of the 
declaration. Examining the subject with a view to the great 
principles of justice, and to those rules which are calculated 
for the preservation of right and for the prevention of inju- 
ry, no reason is perceived for requiring the proof of a per- 
fectly immaterial averment, unless that ave rment be des- 
criptive of ‘a written instrument, which by being untruly 
described, may by possibility mislead the opposite party. 
Where, then, the averment in the declaration is of a fact 
dehors the written contract, which fact is in itself immate- 
rial, it is the opinion of the court that the party making the 
averment is not bound to prove it.” 


>rule, and adopted for reasons which have no applicability 
here. The rule is still adhered to by the Supreme Court of 
the United States so faras it applies to averments descriptive 
rot records or written contracts. But when the avermentis 
it may be of a contract, the principle is not held applicable. 
In the case of the Friendship, (1 Gallis, 45,) it was held, that 
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immaterial averments may be rejected; but where an aver- 
ment is of substance and is more specific than necessary, and 
cannot be rejected without a fatal defect, it must be proved 
as laid. 

In the case now before the court, tle averment of the 
particulars relating to the consideration of the lease from the 
owners of the ferry boat to Ware, was immaterial, and be- 
ing made in relation to a contract which was mere induce- 
ment to the action, the plaiatiffs were not bound to prove it. 

The judgment of the circuit court wiil therefore be revers- 
ed, and the cause remanded for further proceedings. 


Downine v. Rineer. 


Any contract made in consideration of an act forbidden by law, is abso- 
lutely void, and the illegality of the contract will constitute a good de- 
fence at law, as well as in equity. Therefore, where a person sold a 
town lot before the plat of the town was made out, acknowledged, and 
deposited in the Recorder’s office, as prescribed by the third section of 
the act concerning “Towns,” (R. C. 1835, p. 599,) the contract was 
held absolutely void. 


Error to the Circuit Court of Marion county. 


Gxover for Plaintiff. 
Opinion of the Court, delivered by Napton, Judge. 


Ringer was the assignee of a note, given by Downing to 
one William Muldrow, for two hundred dollars. The ac- 
tion on the note was petition in debt, and the defendant 
pleaded nil debit, and two pleas of fraud generally. Issue 
was taken ; and on the trial, defendant offered to prove that 
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Ringer. 


the consideration of the note was a town lot in the town of 


Philadelphia, (Marion county,) and the sale was made and 
the note given anterior to the acknowledgment, certifying, 


depositing, and filing of the plat of said town in the record- 


er’s office of Marion county. The court rejected the pro- 
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avG. TERM, posed proof, and this is the only error complained of in this 
tea. court. 
Downing | The third section of our statute concerning plats of towns 

Rainer. and villages, provides, “that if any person sell, or offer for 

sale, any lot within any town, village, or addition, before the 
map or plat be made out, acknowledged, and deposited as 
aforesaid, (in the recorder’s office,) such person: shall forfeit 
asum not exceeding three hundred dollars for every lot 
which he shall sell or offer to sell.” 

It was formerly doubted in England, whether an agree- 
ment was void which was not expressly made so by a sta- 
tute, which merely inflicted a penalty for doingthe act: but 
in Bartlett v. Vinor, (Carth. 252, Chitty on Con., 230,) Lord 
Holt said, “ Every contract made for or about any matter | 
or thing which is prohibited, and made unlawful by any sta- | 
tute, is a void contract, though the statute itself doth not 
mention that it shall be so, but only inflict a penalty on the 
defaulter; because, a penalty implies a prohibition, though 
there are no prohibiting words in the statute.” 

This is the established modern doctrine, and the distinc. 
tion between mala prohibita and mala in se, is discarded. 
: Chitty on Con:, p. 232. The cases in this country are uni- 

form in declaring the principle, that if a note or other con- 
tract he made in consideration of an act forbidden by law, 
it is absolutely void, and the illegality of the contract will 
constitute a good defence at law, as well as equity. 2 Kent’s 
Com., 466 ; Hunt v. Knickerbocker, 33-4. 

¥ The penalty inflicted by the act concerning plats of towns 
and villages, implies a prohibition against the sale of lots be- 
fore the requisitions of the act are complied with, and the 
courts will not enforce a contraet entered into against the 
spirit and policy of the statute. The circuit court erred in 
‘rejecting the testimony offered by the defendant, and the 

_ judgment is therefore reversed, and the cause remanded. 
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McEnroy v. CaLpwetu. 


Where a credit has been endorsed on a bond, or note, and is afterwards 
erased, it devolves upon the obligee or payee to account for the erasure. 
The endorsement, if made with the consent of the obligee or payee, 
amounts to an admission of payment, and if not made with his consent, 
it devolves upon him to prove that fact. 


Error to the Monroe Circuit Court. 
Opinion of the Court, delivered by Napton, Judge. 


This was an action by petition in debt, brought by Mc- 
Elroy against Caldwell and William Buckner, Jr. Buckner 
not having been served with process, the suit abated as to 
him. The foundation of the action was a bond executed 
by Buckner and Caldwell for $1145.54. 

Pleas of nii debit, fraud, and payment, were put in by de- 
fendant, Caldwell, and issues taken to the country. 

On the trial, the plaintiff gave in evidence the bond, with 
several credits endorsed thereon. The last credit endorsed 
was for $707 61 cents,and appeared to have been erased by 
drawing apen through it. ‘Thg endorsement was not in the 
handwriting of McElroy. The defendant then proved by 
Saunton Buckner, that he (witness) wrote the endorsements; 
that at the time he did so, he was clerk for William Buck- 
ner, the partner of Caldwell, and had no recollection of any 
attempted erasure, The erasure, witness said, was in a dif- 
ferent kind of ink from the endorsement, and must there- 
fore have been made subsequently to the endorsement. 
Witness stated that he would not have endorsed the credit, 
without the assent of William Buckner and McElroy, but 
that the transaction was so old, that he could not speak po- 
sitively’ The witness also stated that he had entered a sim- 
ilar credit in the books of Caldwell and Buckner, correspond- 
ing in date and sum with the credit endorsed on the bond. 

There was no other material testimony touching this cre- 
dit, which was the only matter in controversy. 
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The court instructed the jury, that if they believed from where a cre- 


the evidence, that the credit for $707.61 was placed upon 
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aUG. TERM, said bond by the assent of the plaintiff, and*of the obligees 
____ in said bond, it was good legal evidence of payment unless 
McElroy the plaintiff showed that it was afterwards erased by the 
Caldwell, Consent of parties. | 
The jury found a verdict for the defendant, and judgment 


_— or -_ was given accordingly. To reverse this judgment, the case 
and is - ’ i 

wards erased, has been brought here by writ of error. 

it devolves up- oe . . : re 

on the obligee We are unable to perceive any substantial objections to 


or as aang the instructions of the circuit court. Had the endorsement 
account for ° ee ake . 
the erasure. been made without the consent of the plaintiff, it would have 


The endorse- heen no evidence of the credit, not having been in his hand- 
ment, if made Ss 


with the con- writing, and he could have erased it at pleasure. But anen- 
ent of the . . . — 
sblicee or dOrsement of a credit, made by his consent, is as binding as 
Ss . . . 
payee, though made in his own handwriting; and the note being 
amounts to an ce ee , 
admission of Presumed by Jaw to be in his possession, it devolves on him 


ea to account for the erasure, The endorsement, if made with 


with his con- his consent, amounts to an admission of payment, and the 


sent it de- , - 
volves upon force of such admission cannot be removed by a subsequent 


him to Provedenial. It is still evidence proper for the consideration of 


the jury, and they may give to it such weight as in their es- 
timation it deserves. Whether the credit was entered with 
the consent of the obligee was a question of fact proper for 
the jury, and the court also left to the jury to say whether 
the erasure was made by consent of parties. 

We are of opinion there was no error in this, and the 
judgment will therefore be affirmed. 
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Wiruinton & otruers v. WitTHINTON & OTHERS. 


1. The statute concerning Wills,” (R. C. 1835, p. 617) requires that 
the subscribing witnesses to a Will should attest, not only the corporal 
act of signing, but the sanity of the testator at the time of signing. 
Proof by one of the subscribing witnesses only, that the testator was of 
sound mind, is insufficient. 

2. The judgment of the circuit court will not be reversed for improperly 
refusing to give an instruction, when the giving of the instruction would 
not have availed the party asking it. 


Error to St. Louis Cireuit Court. 
GamBLe & Spauoine for Plaintiffs in Error. 


Geyer for Defendants in Error. 
Opinion of the Court, delivered by Tompkins, Judge. 


Thomas Withinton and others, defendants in error, filed 
their petition in the circuit court of St. Louis county, 
stating that Thomas Withinton, senior, sometime in the 
month of March, 1838, died, as they believed, intestate ; 
and that at the August term of the county court next suc- 
ceeding, viz: in August, 1838, Emilie Withinton, widow 
of William Withinton deceased, appeared before the said 
50 





590 


“ 4 


SUPREME COURT OF MISSOURI, 


SEPT. TERM, court, and produced a paper writing with the certificate 
of acknowledgment thereof, and also a certificate of the 


Withinton & record thereof, and offered to prove the same as a will; 
others v 
Withinton 

others. 


1842. 





‘ , and that probate thereof was allowed by the said county 


court, as the last will and testament of said Thomas With- 
inton senior, deceased. ‘The will was in the words follow- 
ing, viz: Know all men by these presents, that I, 
Thomas Withinton, semor, of the State of Missouri and 
county of St. Louis, for and in consideration of the sum 
of one dollar to me in hand paid by William Withinton, 
of the county and State aforesaid, the receipt of which I 
do hereby acknowledge, have granted, &c., unto the said 
William Withinton, the tract of land whereon I now live, 
at my decease, containing, &c., to have and to hold the 
said tract of land, with ail and singular, the improvements, 
&e. Intestimony whereof, I hereunto set my hand and 
seal, this 17th day of May, A. D. 1830, Thomas With- 
inton, in presence of Joseph Walton. Then followed an 
acknowledgment of the same before a justice of the 
peace, as follows: State of Missouri, county of St. 
Louis-ss: Be it remembered, that on the 17th day of May, 
1830, personally came Thomas Withinton, who is person- 
ally known to me to be the person who signed the fore- 
going instrument of writing; who acknowledged it to be 
his act and deed; and that he executed the same for the 
purpose therein mentioned, &c. It appears by the clerk’s 
certificate to have been recorded on the 31st of May, 
1838. ‘The defendants below, plaintiffs in error, here ap- 
peared, and an issue was made up whether this was the 
will of Thomas \Vithinton, senior. The issue being found 
for the plaintiffs, defendants in error here, judgment was 
accordingly given; to reverse which this writ of error is 
prosecuted. 

Joseph Walton, the subscribing witness, being called, 
stated that he was present in the house of the said Thomas 
Withinton, senior, when the said instrument of writing 
was written by Fergus Ferguson, since deceased, and 
when the acknowledgment of the same was taken and 
written by the said Ferguson: that he signed his name 
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as witness to the said instrument, at the request of the 
said Thomas Withinton, senior, but does not recollect to 


sent at the time of the writing and executing of said in- 
struinent at the request of said Thomas Withinton, senior, 
made to him some two or three days previous, and saw 
said Fergus Ferguson write said instrument, and heard 
him take the acknowledgment of said Withinton there- 
to, and saw said Ferguson write said acknowledgment. 
As well as the witness recollects, said Thomas Within- 
ton retained said instrument of writing in his own posses- 
sion, and said that he meant to keep the land mentioned 
in the same until his death: that he woud not give the 
right to any person to dispossess him during his life; and 
that he would keep said instrument during his life. Wit- 
ness never saw said instrument delivered by said Thomas 
to any person; and, as well as he recollects, said William 
Withinton was not in the house during the time of writing 
and executing the instrument aforesaid: nor does he re- 
collect to have seen him at the house during that day. 
The writing was acknowledged by the said Thomas, and 
witnessed by the said Walton on the same day. 

The plaintiffs below, defendants in error, prayed the 
court to instruct the jury, that the instrument of writing 
produced as the will of Thomas Withinton, senior, de- 
ceased, is not duly attested as a will according to the 
laws of the State. This instruction the court gave, and 
the plaintiff in error excepted. The plaintiff in error 
prayed the court to instruct the jury te tlis purpose: ist. 
That the certificate of acknowledgment before the jus- 
tice of the peace, is equivalent to the signature of a wit- 
ness: and 2nd., That the intention of the testator to 
make a deed when he signed said instrument, does not 
prevent said instrument from being and operating as a 
will. To pass over the last question raised by the de- 
fendant below, whether a deed in form made to take ef- 
feet, as in this case, after the death of the maker, is a 
will, I will enquire whether this instrument is attested as 
required by the statute. The fourth section of the act 
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SEPT. TERM, 


Is4z. 


have seen said Withinton sign said writing: he was pre- Withinton & 


others v. 


Withinton 
others. 


& 






\ 
\ 
t 








592 


SUPREME COURT OF MISSOURI, 


sert TERM, respecting wills declares that, “Every will shall be in 


1842. 


Withinton & person by his direction, in his presence; and shall be at- 


others v. : “1: 
Withinton « tested by two or more competent witnesses subscribing 


others. 





writing, signed by the testator or testatrix, or by some 


their names to the will, in the presence of the testator.” 
The British statute concerning devises of land is similar 
to our statute of wills, except that it requires three wit- 
nesses. Powel on devises says, the third and fourth so- 
lemnities required by this statute are, the attestation and 
subscription. In the application of this word “attested,” 
to the act of executing the will, the legislature has been 
considered in the construction of it, as having called the 
attention of the persons attesting to three several objects ; 
one of which applies to the testator himself, the other 
two to the instrument: First, that which relates to the 
testator, is with regard to his sanity, an attention to which 
isin the witness a necessary inference, as well from the 
nature of the transaction as from the objects of the sta- 
tute. The name of the instrument necessarily imports, 
that there must be a capacity of disposing in the devisor 
at the time of executing it; and that is so essential to its 
validity, that a formal declaration of his sound and dis- 
posing mind, is become the introductory clause in such 
instruments. In the construction, therefore, of this sta- 
tute, it has been held that the legislature, when it re- 
quired witnesses to attest the signing, must, by implica- 
tion, have required them to attest the capacity of signing, 
&c. The business then of the person required by statute 
to be present at executing a will, is not barely to attest 
the corporal act of signing, but to try, judge, and deier- 
mine whether the testator is compos tosign. In conform- 
ity with this doctrine, it was said by Lord Hardwicke, 
in the case of Wallis v. Hogson, 2 Atk., 56,—That it 
had. been determined over and over, that the devisee must 
show the devisor to have been of sound and disposing 
mind, when a will was to be established as to real estate; 
proving that it was well executed according to the sta- 
tute of frauds, and perjuries was not sufficient ;”’ see p. 
69 of Ist Am. edition. This reasoning applies with pe- 
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culiar force to a will made under our statute, which, in S**™ a 
express terms, requires the testator to be of sound mind ; ohn 


“Eads 
see Ist section: whereas the author tells us that in the Withinton « 
. . cis ; others v. 
construction of the British statute, it had been held that withinton 


m . rs a Ss 7 
the legislature, when it required witnesses to attest the others. 


signing, must, by implication, have required them to at- The statute 
oncerning 

‘wills,’ (RR. 
ment then required by implication only, our statute of C.. 1835, p 


G17.) re ql _— 
wills requires in express terms. For, by our statutes, thatthe sub- 
j a Oe that th it 


test the capacity of signing. What the English parlia- ¢ 


none but persons of sound mind can make a will. Wi hat, scribing wit 


—". to oe 
under our statute, was the duty of the justice who took wall shouldat 
est, mot oO nly 
the acknowledgements of this instrument of writing, which . corporal 


the probate court has set up asa will? Certainly it was 2c vas signit e 
* . MW the sal sity 

nothing more than to ascertain that the maker of the wri- of the testator 
at the time of 
signing. Proof 
Walton, the subscribing witness, might have proved the by one in the 

° ° ts subseri iny 

execution, and the justice’s ¢ eciiilinaiin of the proof would witnesses un- 
ro ae 
tor was of 

titled the instrument of writing to a place on the record ; sound —_ is 


insufficie 
section 13, of the act regulating conveyances, p. 121 of 
the digest of 1835. His ocala, if he had certified 


ting, and the person acknowledging it were the same. 


equally, with the acknowledgment of the maker, have en- 2 


‘ 


any thing else than the identity of the maker and of th« 
person acknowledging, would then have been void, inas- 
much as he would have certified what the law did not re- 
quire. It cannot then be inferred from that certificate of 
the justice that the maker was of sound mind. One wit- 
ness only, then, has proved this testator to have been of 
sound mind, and the law requires two: the written instru- 
ment is not then a will. Again, suppose there were no 
subscribing witness to this instrument, and that it could 
not take effect as a deed, would not the party producing 
it be compelled to prove the hand writing of the maker, 
before he could call on the justice to prove that the ma- 
ker had acknowledged it before him? or would not that 
be the only testimony to entitle the party to read it in 
court? Witnesses are called in case of deed, that the 
party claiming against the grantee may know, not only the 
truth of the signing the corporal act, but, also, whether 
the deed were made under circumstances that indicate 
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SEPT. TERM. 


184v. that it was the voluntary act of themaker. For, as above 


___ observed, the certificate of acknowledgment, or the proof 


agg & before the justice, is for no other purpose than to estab- 
omer. i 
Withinton & lish the identity, in order to let it be put in the record for 


others. the purpose designated by the statute. I am inclined to 
The judg- believe, that the court committed error in refusing to in- 


ment of the struct the jury, that the intention of the testator to make 
circuit court 
will not be re 2 deed, when he signed the said instrument of writing, 


veer al ie does not prevent the said instrument from being and op- 
fusing to give erating as a will. It was the fault of the ieteashan to ask 
an instruction, | 1 r ] e bee 

when the giv- the instructions: the point does not seem to have been 
— - controverted by the plaintiff below: he did not at least 
would i ask a.contrary instruction. But the judgment must not 
have ; 
the party as 


ing it. if it had been given, could have availed the defendant 
nothing, the other being given which the plaintiff had 
asked. The judgment of the inferior court is therefore 
affirmed. 


vai ied ° : 
‘;. be reversed because this instruction was refused, which, 


Ramsey v. GoopFELLow. 
Appeal from St. Louis Court of Common Pleas. 
Saitn for Appellant. 


Poxk for appellee. 
Opinion of the Court, delivered by Scott, Judge. 


This cause is, in all respects, similar to that of Weber 
. Schiniesser, decided at this term: and the principle 


- that case will determine it. 
Judgment affirmed. 
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FARWELL IMPLEADED WwiItH Farweti & Fay v. KenneTT SEPT. TERM, 
Wuire & Kennerr. 1842. 





1, A bill drawn payable “in currency,” is not a bill of exchange within the Farwell im- 
J pleaded with 


meaning of our statute concerning “bills of exchange,” consequently the Farwell & 

holder is not entitled to the damages allowed by the statute, in cases of Fay v. Ken- 
° ‘ Thi = 

dishonored bills. nett, White & 


2. The courts will judicially take notice, in what light the medium or sub- en 

ject matter of payment of a note or bill is regarded in common under- 
standing ; and where a bill or note is made payable in “currency,” the 
value of the “currency,” at the time of payment, must be ascertained 
in the same manner as the value of any other commodity: therefore, 
where a bill was drawn for “two thousand dollars in currency,” and 
protested for non-payment, it was held, that the holder could only re- 
cover the specie value of current bank jnotes of the nominal amount of 
two thousand dollars. 


Appeal from St. Louis Court of Common Pleas. 


Crockett for Appellant. 


Opinion of the Court, delivered by Scott, Judge. 


This was an action brought by the appellee against the ap- 
pellant, on the following instrument: 

Gaxtena, Nov. 26, 1841. 

Messsrs. L. & A. G Farwell, & Co. 

Four months after the date hereof, pay to the order of 
Henry Convith, two thousand dollars, in currency, for value 
received. 

A. Convitn, & Co. 

This order was directed to L. & A. G. Farwell, & Co., 
at St. Louis, and accepted by them, and was afterwards en- 
dorsed by the payee to the appellees. The appellant was a 
member of the firm of L. & A. G. Farwell, & Co. A 
judgment by default was taken against the appellant, and 
the damages were ascertained by the court without a jury. 
The court allowed damages as in cases of dishonored bills of 
exchange. The appellant moved in arrest of judgment, and 
to set aside the verdict, for the reasons that the court re- 
garded the instrument sued on as a bill of exchange, and al- 
lowed damages accordingly ; and because the court itself as- 
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serT. TERM. sessed the damages, instead of awarding a writ of enquiry. 
"___ The record presents the question, whether a bill drawn pay- 
Farwell im- able in currency, is such an instrument as entitles the holder 


— ‘or to the damages allowed by our statute to the payees of bills 


Fay cs ae of exchange, in the event of their being dishonored. There 
ne hite & . Ale f i 
Kennett. iS no doubt about the general principle, that a bill of ex- 


change, or negotiable promissory note, must be for the pay- 
ment of money in specie; Bayley 10, Chitty 182. 
In order to show shat theinstrument declared on isa bill of 
Sia al exchange in the contemplation of our statute, reference has 
payable «in been made to the case of Judah v. Harris, 19th, J. R., 144, 


currency,” is: oe Rat era way rs i - 
not a fill oft Which it was held, that a promissory note, payable in bank 
ow notes, current in the city of New York, was a negotiable 
within 1e . aa . 

meaning of note. In support of this opinion, the court refers to a pre- 


our statute vious case in the same court, in which it was held, that a 
concerning 


“pills of ex- note payable in York Stxte bills, or specie, was negotiable ; 
aes ca 9 John. 120. In this last case the court cites, with appro- 
sri ail _ bation, an observation of Lord Mansfield in the case of Mil- 
damages al-ler v. Reed, 1 Bur., 457, that these notes are not like bills 


viel “4 the of exchange, mere securities or documents for debts, nor are 
> 


eases of dis- so esteemed ; but are treated as money in the ordinary course 
honored bills. 


and transactions of business by the general consent of man- 
kiad, and in payment of them when a receipt is required : 
the receipts are always given as for money, not as for se- 


curities or notes. 
In both the cases cited from Johnson, the court takes ju- 


dicial notice, that in common usage and common understand- 
ing, the notes and bills mentioned in them were regarded as 
cash ; and it is because they were so regarded, that the notes 
in those cases were held to be negotiable. 

In the case of Jones v. Fales, 4 Mass., the court remarked, 
“It is the common sense of the people and must be our un- 
derstanding, that when the word bills is used as a subject or 
medium of payment, the parties intend bank notes of some 
description.” The case of Lampton v. Haggard, 3rd. Mon. 
advances the like doctrine ; and it is there observed, that the 
propriety of so doing, results as a necessary consequence 
from the principle universally admitted, that the expressions 
of contracting parties must be taken according to their pop- 
ular meaning. 
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In the case of Luber. v. Goodrich, 5 Cowen, 126, it was s=PT. TERM, 
held, that a note payable in Pennsylvania paper currency, or oes. 
New York, to be current in the State of Pennsylvania, or Farwell im- 
; NG Wark : a, A eee : ante Pleadec with 
Stateof N. York was not negotiable. The judge in delivering PON) ‘a 


the opinion of the court remarked:—“The note is not pay- Fay me Ken- 
: Ame : nett, White & 
able incash. We may officially take notice, that our own ~ Kennett. 


bank paper is in conformity with common usage and com- 
mon understanding, regarded as cash. Lut we cannot be 
supposed judicially, to know the value of the paper curren- 
cv of other States.” 

The cases cited fully establish the principle, that the courts 
will judicially take notice in what light the medium or sub- The courts 
ject matter of payment of a note or bill, is regarded in com- oe 
mon understanding. If this principle is to govern us in the in — light 
construction of the instrument now under consideration, and sohoot anaes 
that it is we cannot doubt, we must come to the conclusien pa pg 
that it is not a bill of exchange within the meaning of our is regarded in 


' ° . + , common wn- 
statute. In both of the cases cited from New York, the gerstanding ; 


court upheld the negotiability of the instrument, because ~~ pagers ho 
; Ie ¢ ? 7 ill or note is 
in common understanding, the medium of payment was re made payable 

p 2 in “curre ” 
garded as cash. At the date of this bill, currency was notih. “\aine of 


regarded as cash by the community. In framing their notes the — 
: cy. a 1e 


and bills, the word was adopted with the express view Of time of pay- 


aants ‘ RP aNAtanS . : oa . ment, must be 
preventing a demand for cash or specie. The value of cur- coo tained in 


rency was below the specie standard and fluctuating, rece- the same man- 
di Cran 1 adv : he val f . Tl _ ner as the va- 
ing from and advancing to the value of specie. ne WOT Jue of any 


currency was introduced in the sense in which it is under- =. 
dity: : 
stood after we were afflicted with a depreciated currency, fore, where a 


. bill was drawn 
end to prevent a demand for lawful money. Experience §5y two thou. 


has taught us that there is a wide difference between the sand dollars in 
- currency,” 


currency contemplated by law and the actual currency. and protested 
The parties must have had these considerations in their mind, for non-pay- 
ment, it was 


otherwise they would not have deviated from the usual held, that the 
= é : : iolder could 
course of framing such instruments, but would have simply only recover 


made the bill payable in dollars. This then is conclusive of a 5 pene 

the question; and the cases cited from New York, so far bank notes of 

. : si : ein he tl inal 

from being authority to show that this bill should be deemed jirount of two 

negotiable within the meaning of the statute, drive us to the — dol- 
ars. 


opposite conclusion. 
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~~ A case has been cited from 1 Hammond's, Ohio R., in 
‘__ which it was held, that a note payable in currency, would 
Farwell im- be construed to mean current money; and the case above 
oe _ cited from 9th John. is referred to as sustaining the principle. 
eed A TE ge It does not appear from the report, whether currency was 
Kennett. regarded as cash or not at that time in Ohio ; if it was, the 
opinion is sustained by authority, otherwise it is opposed to 
all the cases on the subject. If it is to be regarded as an 
authority to tie us to the face of the instrument for its in- 
terpretation, without regard to the common understanding 

of the community, it is equally opposed to authority. 

If currency, at the date of the bill, was not specie or its 
equivalent, then it became necessary to ascertain its value, 
and the demand of the appellee could not be said to be liqui- 
dated. The construction of the bill is, that the party would 
pay its amount in currency; and a tender of the medium 
used as currency would have discharged the acceptor ; and 
if he failed to pay in currency at the proper time, then he 
became liable for two thousand dollars in currency, the va- 
lue of which in specie would be ascertained in like manner 
as the value of any other commodity. A judgment could 
not be rendered for currency, but only for dollars and cents 
to be paid in specie. The court then erred in assessing the 
damages, and should have awarded a writ of enquiry; and 
no damages were due, as on a dishonored bill of exchange. 
Judgment reversed and cause remanded. 


Pratuer v. McEvoy, To usr or Netson. 


A note given for a certain sum, payable in work, cannot be set-off inan 
action founded ona debt due in money; although the debt accrued for 
the same kind of work stipulated for in the note. 


Appeal from the St. Louis Court of Common Pleas. 


J. B. Kine for Appellant. 
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Opinion of the Court, delivered by Tompkins, Judge. 842.” 
; ae Prather 
McEvoy sued Prather before a justice of the peace, v. 
McEvoy, to 


and the justice having given a judgment in his favor, y 
Prather appealed to the court of common pleas, and that 
court having also given a judgment against him, he ap- 
pealed to this court. ‘ 

The account of McEvoy, on which the suit against 
Prather was founded, was for stone cut work, and the 
amount of the judgment was ninety dollars, the amount 
of the account. Asan offset to this account, Prather of- 
fered in evidence a note of McEvoy, of which the fol- 
lowing is a copy: 

“Due Messrs. Blount and Baker the sum of eigty-four 
dollars, which is to be paid in cut stone work.” 

This note was assigned by Blount and Baker to Prather. 
The court of common pleas refused to allow this note of 
the plaintiff, McEvoy, to be given in evidence as an off- 
set to the account of the plaintiff, and this act of the 
court is assigned for error. Men give their notes for so 
much money, to be paid in property, labor, &c., because 
it is easier for a man in this western extremity of the 
Union, and perhaps every where in the civilized world, 
to pay in sbme species of property or labor than in mo- 
ney. A cultivator of tobacco or of hemp would much more 
easily pay one hundred dollarsin the article he cultivates 
than in money. He must first sell the article produced, 
to raise the money, which is manifestly unjust. In the 
present case, this man had earned his money, and proba- 
bly had calculated on paying some money debt with what 
was due to him from Prather, or he might have calcula- 
ted on applying it to the purchase of something necessa- 
ry for the comfort of his family; and he had a right to at 
least a reasonable time to do the work after it was ap- 
plied fur. The profit of his business depended on the 


quantity of material he could prepare and vend; and {oF 4 certain 


after he acquired the right to have and demand from the in work, can- 
not be set-off 
ip an action 


appellant the sum of ninety dollars for work and labor 
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— done, &c., it is very unjust to tell him that he shall be 
“paid in a note of his own, calling for work and labor only. 


Prather Take the case of a retail merchant who executes his note 





we ° a ; 
MeBver t for ninety dollars, payable in such goods as he keeps to 
theuse of Nel- se]]. It would be very unjust that a person who already 
son. ™ x 3 
owed him ninety dollars for other goods, &c., sold, &c., 
Pace - ‘should be allowed to pay his debt with the merchant’s 
a aque 
money, altho’ note for ninety dollars, payable in goods. 
the debt ac- . 
erued for the Lhe judgment of the court of common pleas must be 
same kind of affirmed. 
work stipula- 
ted tor in the a : 
note. Opinion of Scott, Judge. 


In my opinion, the appellant had no right to use the 
note he held as a set-off, until he had shown the appellee 
in default, by proving a demand and refusal. When a 
mechanic undertakes to pay or deliver specific articles of 
his trade, before his debt can be converted into money, 
it is necessary to make a demand upon him for the spe- 
cific articles at his shop. Chipman on Contracts, p. 20. 
I concur in affirming the judgment. 


WeserR v. SCHMEISSER. , 


A party will not be heard in relation to a matter in which he is contradict- 
ed by the record. 


Appeal from the St. Louis Court of Common Pleas. 


Wauireveap for Appellant. 
Opinion of the Court, delivered by Scott, Judge. 


This was an action commenced by the appellee against 
the appellant in a justices’ court, on an account. Anap- 
peal was taken to the court of common pleas, where the 
appellee had judgment, from which an appeal has been 
taken to this court. After the trial, in the court below, 
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the appellant moved to set aside the judgment, and filed S=PT. TERM, 
an affidavit in support of his motion, which set forth the a 
causes why he and his counsel were not in court when — Weber 
the cause was tried. The affidavit further alleged that 
the party had a just defence to the action. The affidavit 
of the appellant appears contradicted by the record. 4 farty wil 
This is never allowable: a party cannot gainsay the re- _ —. to 
cord. The entry in the record is, that the parties appear- which he is 
ed by their attorneys respectively, and neither party re- “sap -ogencoo 
quiring a jury, all and singular the premises being seen 
and heard, and by the court here fully understood, the 
court doth find, &c. That it appears the party was pre- 
sent by his attorney, dispensed with a jury, and submit- 
ted his cause to the court. These facts cannot be con- 
tradicted. 

Judgment affirmed. 


v. 
Schmeisser. 


Boss v. LamBpin anv Bennett. 


A party who seeks to reverse the judgment of the circuit court for refusing 
to grant hima new trial, where all the instructions asked by him were 
given, must make out a case free from doubt. 


Appeal from the St, Louis Court of Common Pleas. 
GamBLe anp Wa ker for Appellant. 
Darby anp Knox for Appellees. 
Opinion of the Court, delivered by Tompkins, Judge. 


Lambdin and Bennett commenced an action of assump- 
sit against John Bobb, John B. Bobb, and Charles Bobb, 
as partners in business. They obtained a judgment 
against Charles Bobb, which in this appeal he seeks to 
reverse. Charles Bobb pleaded to the action, and the 
plaintiffs do not prosecute their suit against John Bobb 
and John B. Bobb. The two first counts in the declara- 
tion are special, and demand damages of the defendant 
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serr. TERM, for failing to furnish a quantity of rope according to a 

* contract set out in those counts ; the third is a common 

Bobb count for money lent and advanced to, and paid, laid out 
tei anq and expended, &c., for the use of the defendants. 

Bennett. On the trial it was proved, that John B. Bobb, by the 

name and description of John B. Bobb & Co., of Pike 

county, Missouri, of the one part, and Lambdin & Ben- 

nett of Natchez, State of Mississippi, of the other, made 


promised to furnish three hundred coils of bale rope of 
a certain weight, at seven and three-fourth cents per 
pound. In the course of a year the price of rope nearly 
doubled itself, and the defendants in the action, John B. 
Bobb, John Bobb, and Charles Bobb, failed to furnish the 
rope; and Lambdin and Bennett brought this suit. The 
plaintiffs proved the payment to John B. Bobb of more 
than five hundred dollars on account of this contract, and 
much evidence was given to prove a partnership of John 
B. Bobb, John Bobb, and Charles Bobb, in the making of 
rope, &c. Evidence was given of admissions on the 
part of John Bobb, that John B. Bobb was a partner; but 
there was no evidence of any admission of that fact by 
Charles Bobb. There was much evidence of the em- 
ployment of John B. Bobb about the factory as a super- 
intendant, and as a maker of contracts with laborers em- 
ployed in the factory. The court, on motion of the de- 
fendants, instructed the jury, Ist, Ifthey find for the de- 
fendanis, they will say so in their verdict; but if they 
find for the plaintiffs, and assess damages for them, then 
they will state in their verdict, under which count in the 
declaration. 2d. The plaintiffs cannot recover in this 
action on either of the two first counts of the declara- 
tion, as neither of said counts sets forth any legal cause 
of action against the defendant, Charles Bobb. If the 
jury believe from the evidence, that John B. Bobb was 
the only person originally liable for the money originally 
advanced by the plaintiffs on account of the contract of- 
fered in evidence by them, the defendant, Charles Bobb, 
cannot be, made liable therefor by any declarations or 


an agreement in writing, by which John B. Bobb & Co. | 
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promises to pay the same subsequently made by the de- — 
fendant, or John Bobb, unless they shall be satisfied from : 
the evidence that such promise was made to the plain- Bobb 
tiffs or their agent in writing, and signed by the party toy nyain ana 
be charged, or unless the same was received to the use Bennett. 
or benefit of the defendant. 
And the court also further instructed the jury as fol- 
lows : 
This suit, as it now stands, is against Charles Bobb 
alone, it having been dismissed as to the other two de- 
fendants. If the jury believe that Charles Bobb was not 
a partner with John B. Bobb, in the firm of John B. Bobb 
& Co., and that Charles Bobb, or any member of the 
firm, received any sum or sums of money on account of, 
or in advance of the contract read in evidence, the jury 
must find for the plaintiffs as to that amount, under the 
third count of the declaration. If the jury believe that 
Charles Bobb was not a partner of John B. Bobb, but 
that John B. Bobb was their agent; and that the plain- 
tiffs advanced certain sums of money to the firm of which 
Charles Bobb was a member, which sums of money were 
received by any member of the firm, or by their author- 
ized agent for their use, they will find for the plaintiffs 
for the amount of such sum of money, under the third 
count of the declaration. 
The jury found for the plaintiffs on the third count ; as- 4 party who 
sessed their damages to $383.25. Judgment was given a 
accordingly, and a new trial was prayed for the al ment of the 


circuit court 
for refusing to 


of as error committed by the court of common pleas. _ . 
ie 
All the instructions asked by the defendant, Bobb, were where all the 
g 1 tl t sin his favor instructions yy: 
given; and the court even gave in his favor instructions ).)-04 by him 


which he did not ask. Indeed, the plaintiffs might right- peice 
fully have complained that the court instructed the jury, a case iree 
on the defendant’s motion, that the plaintiffs could not!” einai 
recover in this action on either of the two first counts of 
the declaration. 

Evidence had been given to prove a partnership of 


John B. Bobb, John Bobb, and Charles Bobb. That evi- 


reasons, and the overruling of the motion is complained 
’ g } 
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dence was certainly of a character rather contradictory. 


But a jury might in some cases give credit to such testi- 


mony. Payment of more than five hundred dollars had 


Lambdin ang been proved to John B. Bobb by the plaintiffs, and their 


Bennett. 


verdict against the defendant was for a much smaller 
sum. It seems to me that the defendant has no reason to 
complain, and could have had none even if they had found 
alarger sum against him. It may be very true that not 
one cent of this money was received for his use or bene- 
fit ; it may also be true that no partnership ever existed 
betwixt himself and John B. Bobb. Yet it was owing to 
his own negligence, if they were not partners, that John 
B. Bobb was enabled to hold himself forth to the world 
as a partner: indeed, it often happens that the communi- 
ty have no other means of ascertaining who are partners 
than the means furnished by the conduct of such parties. 
I can see no reason for reversing the judgment of the 
court of common pleas. Its judgment is therefore af- 
firmed. 


SETTLE AND Bacon v. Davipson anp SAuNDERs. 


A bond given by one of several debtors for a debt due by simple contract, 
is an extinguishment of the simple contract debt, and becomes the sole 
debt of him who executed the bond. 


Appeal from St. Louis Court of Common Pleas. 
Darsy anp Knox for Appellants. 
Opinion of the Court, delivered by Scott, Judge. 


This was an action by petition in debt on a promissory 
note, commenced by appellees against the appellants. 
The appellants were partners, and the note was executed 
in their partnership name. The parties went to trial on 
an issue to the plea of nil debit, and other issues, and 
the appellees obtained judgment, from which this appeal 
is taken. 
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It appears from the evidence preserved in the bill of seet. TERM, 
exceptions, that after the execution of the note sued on, 
an account was opened between the appellees and Thos. Settle & Bacon 
G. Settle, one of the appellants. And the note sued on p,videon and 
was charged in the account as one of the items thereof, Saunders. 
and the account was liquidated by a bond of the said 
Settle. 

On this state of facts the question arises whether the 
acceptance of the bond of Settle, one of the partners, 
was an extinguishment of the simple contract debt on 
which suit was brought. 

It is manifest that the bond was obligatory upon the A bond given 
partner who executed it, and extinguished the simple con- bY 0,0 se: 


veral debtors 


tract astothem. It is like the case of a release, which fora debt due 
es PAE ‘ by simple con 
if given to one joint debtor, discharges both. A bond tract, is anex- 
given for a simple contract debt operates as a release eae age 


that debt, and makes another of a superior dignity, contract debt, 
which is binding only on him who executed it. In the i Booger 
case of Tom v. Goodrich, 2 J. R., 214, one of five part- Se  . 
ners executed a bond for duties due the United States on bond. 
the importation of goods, and it was held that all con- 
tracts and liabilities in relation to the duties were extin- 
guished by the bond which the partner had executed. So 
in the case of Clement v. Brush, 3 John. Cases, 180, one 
partner executed a bond for a partnership debt, and the 
creditor afterwards executed.a release to the other part- 
ner of all claims and: demands against the firm, it was 
held the bond was an extinguishment of the prior simple 
contract debt, and was the sole liability of the partner 
who had executed it, and was not therefore affected by 
the release given to the other partner. of all partnership 
demands. The principle of these decisions is sanctioned 
by Judge Washitigton, in the case of the United States v. 
Astley. 3 Wash. €. C. R., 508. ! 
It is clear that the bond was accepted by the appellees : 
the bill of exceptions shows that suit was brought on it 
by them, and a judgment recovered ; nor isthere any 
room to doubt but that the defence set up by the appel- 


lants was available. under the plea of nil debet, for it is 
51 
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sept. TERM, settled that under that plea, any defence, but a set-off or 
the statute of limitations, may be admitted in evidence, 
Orme Chitty, 517. 
Shephard. Judgment reversed. 


Orme v. SHEPHARD. 


A middle letter between the chrisiian and surname is no part of the name, 
consequently its omission, or a mistake in its description, is immaterial. 


Appeal from the St. Louis Court of Common Pleas. 


Darsy anv Knox for Appellant. 





Opinion of the Court, delivered by Scott, Judge. 


This was a suit by petition in debt, brought by Shep- 
hard against-Orme, in which Shephard obtained judg- 
ment, from which Orme appealed to this court. 

On the trial, Shephard offered in evidence the note sued 
on, which was signed, as the bill of exceptions shows, A. 

_C. Orme, and the petition was against Augustus E. Orme. 
The reading of the note was objected to on the ground 
of variance. The objection was overruled, and the note 
read in evidence. 

The appellant, to sustain his objection to the admissi- 
bility of the note, and to show its variance from the peti- 
tion, has relied on the case of King v. Clark, 7 Mo. R. 
In that case the court held that a mistake in the middle 
letter between the christian and surname*was no ground ‘ 
of variance ; that it was no part of the name, -and that 
the law knows of but: one -christian ‘name, and the mis- 
take of the: middle letter of the name in that case was 
material, ‘because the party had made it so by a descrip- 
tiveaverment. In the case of Smith v. Ross and Strong; 

decided ‘at the last: term of this court, it was held, the. 
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omission of thé middle letter between: the christian and SEPT. se, 
surname was no variance. Ios. 
If the middle letter is no part of the name, as washeld Hardy 
in Tallmadge v. Franklin, 5 John. 84, its omission, or 2 The state. 
mistake in it, cannot be material. 
Judgment affirmed. 





Harpy v. Tue Strate. 


1. It is error to instruct the jury that they are the judges of the law and 
the evidence. The jury are to decide according to the evidence, as 
they receive it from the witnesses, and the law as delivered to them 
by thg court. 

2. The circuit court should not permit juries to take law books to their 
room for the purpose of investigating the law of the case; but they 
may be permitted to take a law book in their retirement, when the pa- 
ragraph applying to the ‘case is separately marked out, as in the case 
of a statutory provision. 


Appeal from the St. Louis Criminal Court. 
McPuerson for Appellant. 
Bent for Appellee. 


Opinion of the Court, delivered by Tompkins, Judge. 


The appellant, defendant in the criminal court, was in- 
dicted for permitting a gambling device, called a Rou- 
lette, to be used in his booth for the purpose of gaming 
for money. 

The defendant being found guilty, appealed to this 
court. The appellant assigns as reasons for reversing 
the judgment of the criminal court : 

Ist. That there was no venue proved on the trial. 

2d..That: there is a variance betwixt the indictment , 
and the evidence introduced to,support it, 
3d. That the court committed error in stating to the 








608 


Sony % ie & ‘ « y 
tad 


a* 


SUPREME COURT OF MISSOURI, 


srr. TERM, jury orally that the jury were judges of the law and the 


1842. 


Hardy 


v. 
The State. 


fact, when they requested the law book. 

~ The evidence in the cause shows that at the fall races 
in 1839, the defendant was in a booth turning a roulette, 
at which other persons were betting; that money was 
won and lost at the table where the defendant was em- 
ployed. There were several other roulettes in the booth, 
and it was not known who was the owner of the whole 
booth. 

First, I believe it is no where stated in the record that 
this race track, or that the booth wasin St. Louis county, 
but as itis not sta‘ed that the record contains all the evi- 
dence given, we may fairly presume that it was proved 
that the booth and race track were in St. Louis county. 

The defendant prayed the court to instruct the jury, 
First, That unless the defendant owned or rented the 
booth, or had possession of it at the time specified, they 
must acquit. Second, That the setting up, or playing at 
the roulette table is a different offence from that charged 
in the indictment. 

The court gave the following, in place of the first in- 
struction asked: “That unless the jury believe from the 
evidence that the defendant owned or occupied the booth, 
or at the time had possession or control of it, they must 
acquit.” The court refused the second instruction asked, 
and I hold it was very rightly refused. The court is not 
bound to give every idle instruction asked. Every body, 
without the aid of law knowledge, understands that. 
The evidence in this cause very plainly shows that the 
defendant had sufficient possession of this booth to main- 
tain and keep up the roulette ; the machine appears to 
have been under his direction and management; he had 
sufficient possession of the ground to efisure those dis- 
posed to bet, the right of entry and of tarrying. It is 
not yery material what his title was to the soil on which 
the booth stood, or whether he was proprietor of the whole, 
or of a part only. He might very well have been guilty 
of both offences; and some future grand jury may per- 
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haps indict him for the offence of which he seems to think a 
himself guilty. ° 
It does not appear from the record that the jury was ~ Hardy 
. ° V. 
orally instructed ‘by the court that they were the judges The state. 
of the law and the evidence, as it is in the record, or of 
the law and the fact, as the defendant’s counsel has it. 
It is difficult to conceive how the criminal court could ‘iii 
consistently tell the jury they’ were the judges of the law, to instruct the 
&e., after having undertaken to tell them what was the sr the judges 
law of the case. It is the duty of the judge of a crimi- 2 —— and 
" e evidence. 
nal court, as well as of all other courts of record, to in- The jury are 
struct the jury in all the law arising in the case, and it cording to the 
is the duty of the jury to respect the instructions of the —- ~ 
. ~ ° ey receive i 
court as to the law of the case, and to find the prisoner from the wit- 
guilty or not guilty according to the law as delivered to ae 
them by the court, and the evidence, as they receive it livered to 
i. eas ‘ them by the 
from the witnesses, under the direction of the court. court 


See 4 Bl. Com. p. 361. 


The court and jury are colaborers in a cause : the court 





aids the jury by communicating to them its law know- 
ledge as occasion requires; and the jury are to decide 
on the truth or falsehood of statements made by witnesses. 
When a jury find a man guilty of murder, they are said to 
decide the law and the fact. They apply the law given 
to them by the court to the facts proved by the witnesses ; The circuit 


and if they find the prisoner not guilty, the State can no — should 
P % 5 not permit 
longer prosecute him on the same charge: but if the juries to take 


jury mistake the law, and find the prisoner guilty, nc 


humanity of the law authorizes the court to correct the the purpose of 


; 2 investigating 
blunders of the jury by a grant of new trial. A court, the law of the 
therefore, ought not to allow juries to take books to find vane a 
law tosuit the case. ButI see no impropriety in the court permitted to 


ve ‘ ; ie , take a law 
permitting a jury to take a law book in their retirement, pook in their 


when the paragraph applying to the case may be ‘sepa- si oe cl 
rately marked out, as in the case of a statutory provision. agraph apply- 

Because, then, the criminal court told the jury they aimee 
were the judges of the law and of the evidence, and per- — 
mitted them to take the book with them to the jury room, case of a sta- 


oa te . ? tutory provi- 
its judgment is reversed. sion. 


to decide ac- . 
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STEPHENSON v. SMITH. 


- Inchancery. An application was made to enter lands with the United 
States’ Register and Receiver. The clerk in the offices, who was act- 
ing both for the Register and Receiver, delivered to the applicant an in- 
formal and void certificate of entry, and made out a formal certificate 
in the name of another, which he retained in his possession. On this 
certificate an assignment, with a blank for the name of the assignee, 
was exetuted in the name of the person mentioned in the certificate of 

_ entry. The clerk in the offices sold the land described in the certifi- 
cate to one S., and inserted his name in the blank in the assignment on 
the certificate. §S. afterkards procured a patent for the Jand from the 
United States. Held, that under the circumstances S. was ‘not a bona 
fide purchaser : that the title he procured from the United States en- 
ured to the benefit of the applicant to enter the land, who paid the pur- 
chase money. 

2. Although the validity of a patent cannot be questioned in a collateral 
proceeding, yet, if one enters lands of the United States with the money 
of another, in his own name, and procures a patent for the same from 
the general government, a court of equity will decree the title to him 
to whom the money belonged. Such a proceeding does not invalidate 
the patent, but recognizes its validity. 

+ The Stale courts have jurisdiction of causes instituted for such purposes, 
and a decree compelling the fraudulent patentee to convey to the equit- 
able owner, does not violate the compact between this State and the 
United States. by which the State binds herself te abstain from passing 
any law interfering with the primary disposal of the soil by the!United 
States; and with any regulation Congress may find necessary for se- 
curing the title in such soil to the bona fide purchaser. 

(Tompkins, Judge, dissenting. ) 


Error to the St. Charles Circuit Court. 
Campseiet anp Gamate for Plaintiff. 


Bares for Defendant. 


Opinion of the Court, delivered by Scott, Judge. 


This was a bill in chancery, filed by Nancy Smith 
against Thomas Stephenson and James Coleman for an 
injunction and relief. The bill stated that the plaintiff, 
Nancy Smith, in the year 1829, at the United States 
land office, in St. Louis, entered a large quarter section 
of land, situated in the county of St. Charles. She was, 
at the time of the entry, and ever since has been, in pos- 
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session of the said tract of land. . At the time of making — on 
the entry, James Coleman, one of the defendants, was. 
acting as agent or clerk both for the register and receiver. Stephenson 
It being inconvenient to go in person, she sent her sonto — gmith, 
the office, who paid to Coleman the purchase money, for 

and in the name of his mother. Instead of a regular 
certificate of entry, Coleman fraudulently delivered to 

her son, who was so illiterate as to be unable to read wri- 

ting, a paper of which the following is a copy. 





Receiver’s Orrice, St. Louis, Mo. 
October 6, 1829. 


No. 1891. Received from Samuel Johnson, of 
county, Ky., the sum of one hundred dollars, cents, 
being in full for the west 3, S. E. 4 of section No. 17, of 
township No. 47, range No. 2, E., containing 80 acres, at 
the rate of $1.25 per acre. $100. 

James CoLeMaAn, 
For the Receiver. a7 








And with his own hand wrote upon the back of the receipt 
a mhemorandum, of which the following is a copy : 


“The patent for the within W. 2, S. E. 3, sec. No. 17, 
47, 2. east, containing 80 acres, will issue in the name of 
Nancy Smith, of St. Charles county, Mo. 

James CoLemMan, 
Land Office, 5th Dec. 1829. 


Her son received the paper, not suspecting any fraud, 
and returning home delivered it to her. She being una- 
ble te read, did not doubt but that the receipt was regu- 
lar, and that in due time she would receive a patent for 
the land which she had thus purchased. The bill then 
charges that there was no such person as Samuel John- 
son, named in the receipt; that*it was a mere name as- 
sumed by Coleman to effect his fraudulent purpose. In 
pursuance of that purpose he made out a regular certifi- 
cate of entry in the name of Samuel Johnsen, bearing the 
same date with the receipt above mentioned, which was 
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a Tem. signed by the proper officer. (It appearing to be the 
oe practice of the office for the receiver to sign blank re- 
Stephenson ceipts and certificates; and leave them with his clerks.) 
Smith. On the certificate of entry, the said Coleman wrote an 
assignment under seal, with a blank for the name of the 
assignee, which purported to be executed by Samuel 
“ Johnson: Coleman, being a notary public, also wrote an 
a acknowledgment of the assignment, which was duly au- 
’ thenticated, 

Coleman afterwards left the State of Missouri, and 
went to Kentucky, when he sold the land in controversy 
to Thomas Stephenson, one of the defendants, and deliv- 
ered to him the tertificate of entry, first inserting his 
name as assignee in the blank in the assignment. Ste- 

‘ phenson afterwards, in Ovtober, 1834, obtained a patent 
for the land in his own name, as assignee of Samuel 
Johnson, and instituted an action of ejectment against 
the plaintiff. The bill prays for an injunction, and that 

, the title to the land may be decreed to pass to the plain- 
tiff, and that the patent may be delivered up, &c. The 
answer of Stephenson denies all knowledge of the fraud- 

+ ulent conduct of Coleman, or of any of the transactions 

which preceded his purchase. Denies that Nancy Smith 

‘ entered the land in dispute, or that she has any title 

thereto, legal or equitable. He purchased the land under 
the following circumstances. Many years ago he was 
acquainted with Coleman, in Kentucky, where they both 
resided. That Coleman becoming insolvent, went to St. 
Louis, leaving many debts unpaid in Kentucky. In the 
year 1834 Coleman returned to Kentucky, where he again 
met with him. Being desirous to make arrangements to 
migrate to Missouri, Coleman informed him that he had 
the disposal of several tracts of land in that State, and 
would be glad to sell him as much as would make a good 





farm. Upon Coleman’s representations, he agreed to 
« purchase the land in dispute, together with another tract 
of eighty acres, for the sum of one thousand dollars. At 
> the time of the purchase he was informed by Coleman 
that the title was not in himself, but in the name of S. 
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Johnson, a friend of his, who resided in Kentucky or — TERM, 


Missouri; that he held the certificate of entry, the usual 
paper given to those who enter the public lands, as evi- 
dence of the fact, and that for the convenience of con- 
veyance, the said Samuel Johnson had regularly execut- 
ed and acknowledged a blank assignment of said certi- 
ficate; that the blank was left for the name of the pur- 
chaser, and that he, Coleman, was fully empowered to 
fill the same. It was agreed between him and Coleman, 
that the purchase money should not be paid until it was 
ascertained whether a patent would issue in his, Ste- 
phenson’s, name. Coleman filled up the blank in the as- 
signment, and delivered it to him. He believed the cer- 
tificate of entry* had been assigned in that manner by 
Coleman in order to prevent being harrassed by his old 
debts in Kentucky. He believed the land had been fairly 
entered by Samuel Johnson, and that Coleman was fully 
authorized to dispose of it. To be entirely guarded 
against the possibility of any fraud, or mistake, or defect 
of title, or authority, he determined to make inquiry as 
to the title at Washington City; and after fully stating 
all the circumstances under which he became possessed 
of the certificate of entry, to the Commissioner of the 
General Land Office, he was informed by that officer that 
a patent would issue in his name, as assignee of Samuel 
Johnson. In October, 1834, he received a patent for the 
land in controversy, having previously paid Coleman the 
purchase money, and afterwards commenced his action 
of ejectment. He denies all knowledge whatever of the 


‘title of the plaintiff.’ Coleman never answered the bill, 


and it was taken for confessed as to him, after proof of 
service by publication. 

On the hearing of. the cause, the original receipt given by, 
Coleman to Nancy Smith, and the griginal certificate of en- 
try in the name of S. Johnson, and the assignment thereon 
were produced. Two witnesses were introduced, who be- 
ing well acquainted with Coleman’s hand writing, from hav- 
ing seen him frequently write, were confident that the said 
papers were in the hand writing of Coleman. ‘That the sig- 
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nature purporting to be Coleman was his; and although the 
signature Samuel Johnson, subscribed to the assignment on 
the certificate was simulated, yet from points’ of resemblance 
between it and the genuine hand writing of Coleman, they 
beheved it,to be his: that Coleman did business in the land 
otlices for both the register and.receiver. Those officers 
were in the ‘habit of signing, in.blank, the necessary papers 
which were filled up by Coleman, and delivered to the pur- 
chaser of the public lands: that Coleman was discharged by 
the land oilicers on account of imputations of fraud against 
him on the account of the officers. The witnesses did not 
recollect whether Coleman was in the office or not in the 
year 1829. 

Another witness was produced, the son of the plaintiff; 
he testified that his mother, some short time before she en- 
tered the land, became apprehensive that another would en- 
ter it: she had not the money and could not obtain it. It 
seems then a brother of the plaintiff went to St. Louis and 
made some arrangement by which her apprehensions were 
quieted. The witness further testified, that some few weeks 
after, at the instance of his mother, he went to St. Louis to 
enter the land. He was informed by his mother’s brother, 
who had previously been to St. Louis on that business, that 
he’ would have some interest to pay on the money; and that 
if he paid the money and interest he would get the certi- 
ficate. He paid Coleman one hundred and ten dollars for 
the land and interest. Coleman took the receipt, a copy of 
which has been set out above, and wrote the memorandum 
thereon. That he was unable to. read writing, as was like- 
wise his mother; and it was some years after that they were 
apprised of the fraud committed by Coleman, and of the 
claim of another to the land. , 

On the hearing the court decreed for the plaintiff, from 
which an appeal has been taken. to this court. 

The first point made by Stephenson’s counsel is, that 
Nancy Smith does not show any title or claim, legal or 
equitable, such as will enable her to contest the right of Ste- 
phenson; or, in other words, there 1s no evidence that she 
ever entered the land in dispute. This objection will make 
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it necessary to offer some observations on the estimony s=PT. TERM, 
preserved in the cause. Nancy Smith being fearful an- - 
other would enter the land, prevailed on her brother going Stephenson 
to St. Louis to do something by which it might be pre “4. 
vented. On the return of her brother her fears were quiet- 

ed; and her son was informed by her brother that he would 

have something to pay. for the money, and when the pur- 

chase money and interest were paid he would get the cer- 

tificate : that he paid the purchase money, and ten dollars for 

interesta few weeks afterwards. The inferencedrawnfrom , om 
these facts is, that Coleman Joaned the money when Mrs. 
Smith’s brother went to St. Louis, and that the entry was 
made at that time; and in order to secure himself, Coleman 
made out the certificate of entry in the name of Samuel 
Johnson, which was to be assigned upon the payment of the 
loan and interest. Mrs. Smith’s son says, Coleman took 
the receipt from him and endorsed the memorandum: the 
receipt and certificate of entry bear the same date ; themem- 
orandum bears date some weeks after the receipt. These 
circumstances strengthen the inference deduced from the 
facts above stated. Coleman might or might not have con- 
templated a fraud when the loan was made: he certainly 
placed it in his power to perpetrate one, had he been so 
minded. ‘Then the receipt and the certificate of entry bear 
the same date, and on the receipt is the acknowledgment of 
Coleman, that Mrs. Smith will be entitled to the patent for 
the land. Does not those circumstances show all to be one 
transaction, and that the money of Mrs. Smith entered the 
land. -When we take in consideration the testimony of the 
two witnesses well acquainted with the hand writing of 
Coleman, who believe, that the signature of Samuel John- 
son is the act of Coleman; the admission contained in the 
answer of Stephenson, that he was informed that Johnson 
resided in Kentucky or Missouri, as if it was unknown in 
which of these States he lived; the blank, in the receipt de- 
livered to Mrs. Smith, for the name of the county in which 
he resided in the State of Kentucky, as if a friend should 
probably be ignorant of the county in which his friend lived 
with whom he corresponded ; the fact that the certificate of 
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1849. entry was never delivered to him, and that such a person has 


——______ never been heard of since claiming any -right to the land, 

Stephenson we must adopt the conclusion of the plaintiz, that Samuel 
Smith. Johnson is a mere name assumed by Coleman. 

The purchase money then, having been paid by the plain- 

—s tiff, a trust to the land resulted to her, although the entry 


tion was made Was made. in the name of another, whether that persoi was 
to enter lands ,.,. a ee ee Ay ee ae ae a 
withthe Uni. Teal or fictitious, No principle of equity Jaw is better es 
+ wag “ve tablished, than thatif a party purchase land in his own name 
ister and Re-__. ee . : 
ae The With the money of another, a trust will result to the owner 


Clerk in the of ’ ad ill be re ‘ded j ~— 
offices, who y» ah he wiil be regal In equity as the real 


wen ating : owner, although the legal title may abide with the pur- 
ot ce) the ¥ ‘ ~ rat 
Register ang chaser; Botsford v. Burr, (2 J. C. R. 409 ;) Stene v. Stene, 
Receiver, de- (5, J. C. R.2;) Foablan que, 116 

livered t> the *3) — ae 
applicant an i then there was a resulting trust to the plaintiff; if she 
informal ard isin equity regarded as the real owner of the land, did Ste- 
_— rea phenson acquire a title under such circumstances, as will in- 
and made ou . . . ° . ; ° . 
a formal cer- duce a court cf equity to refuse its aid against‘him? or, in 
tificate in the (sine woarde jc ee ene eet Ser i 
name of an2tler words, is he a bona fide purchaser for a valuable con 


other, which sideration without notice? Stephenson-in his answer says, 
he retained in : E oan 
his possession, be believed he was really purchasing from Johnson. He 


5 agent acquired no right under Johnson, admitting he was the real 
. eee 


Po ea owner; for a parol authority would not have warranted 
wi tg Coleman in inserting his name as assignee. ‘The act was 


signee wasex- void, and conferred no title whatever on Stephenson. - 
ecuted, in the 


name of the ‘The assignment.with a blank for the name of the as- 


voned in the signee, was amere nullity; it acquired no validity until 


certificate of it was filled up, and that must have been done by John. 


entry. e . ‘ 
clerk in the of SON himself, or by some person, as it was a sealed instru- 


fices sold the =e oe ai. 
land deseribea MCBt, who was empowered by authority under seal 


“s na — Paley on Agency, 133. But if Johnson is to be regarded 
cate to ones. a 
and inserted aS a fictitious person, and Stephenson as the vendee of 


his name ing , ch 
, , suc 
the blank in ©Oleman, does he not stand before the court under 


the assign- circumstances as will induce it to strip him of the cha- 
ment on the 


certificate. S, racter of a bona fide purchaser, for a valuable consider- 


~ on ation without notice?’ Stephenson admits, that he be- 


tent for the lieved the circuitous mode adopted by Coleman to trans- 
land from the : : no teed 
United States. fer the land, was prompted by a desire to shield the lan 


Held : that un- ¢;./ D : fie tis : lished 
der the ciy.!rom his creditors. The principle is well estab ’ 
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that whatever puts a party upon inquiry is good notice in s=Pr. TERM, 
equity. Green v. Slayter, 4J.C. R.46; Steny v. Arden, 1942. 
1 J.C. R. 267. . Another head of presumptive notice is, ” Stbpliekiecn 
where the law imputes to a purchaser the knowledge of 
a fact of which the exercise of common prudence and or- 


dinary diligence must ‘have apprised him. Newland’s —— 
e ee Was no - 
Equity, 511. Was not the fact of a blank having been fide _ 


a" i . + chaser: that 
left in-the assignment for the name of the assignee suffi ig gg 


cient to excite his suspicions? But he says he believed procured from 
xg the United 
that mode of transfer was employed by Coleman to pro- states enured 


tect the landfrom his creditors. Where, then, is his good se ~ yours 
faith in aiding Coleman to give effect to a device to de- cant to enter 
é the land, who 


fraud his creditors ; and if he be believed, that Coleman paid the pur- 
was defrauding his creditors, and it turns out that some Chase money. 


other party than a creditor was the victim of his contri- 





Vv 
Smith. 


-vance, would a court of equity hear him urging such a 


defence? Common experience must have informed him 
that men whose purposes are honest and fair, do not usually 
adopt so sinuous a course; and no man who purchases 
from another under such circumstances can be said to 
act with good faith. The land was described in the cer- 
tificate. By suitable inquiry, he could easily have ascer- 
tained whether or not it-was claimed by another. He 
would have learned another was living uponit. None of 
these precautions were taken. 

That part of the answer which speaks of the consid- 
eration paid for the land, is well calculated to excite 
mistrust as to iis truth. In the body of the answer he 
avers he gave one thousand dollars for the land in dis- 
pute, and another tract of eighty acres.. In the answer 
to the interrogatory, What was paid for the land? there 
is a blank for the consideration. He does not tell us 
what kind of land the other tract of eighty acres was, 
whether it was improved or unimproved we are left to 
conjecture; and he never saw the eighty in dispute, un- 
til after the purchase was made. Is‘ it not strange he 
should give one thousand ‘dollars for two tracts of eighty 
acres each, of which he knew nothing. When the cer- 
tificate of entry informed him that one of the tracts, a 
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sept. TERM, few years before had been purchased for one hundred 


“dollars, But he has never shown what he gave for the 
Stephenson tract of land in controversy. He gave a thousand dol- 

Emith, lars for that tract and another. The other tract may 
have been worth the money, and ‘this may have been had 
for nothing. Certainly.courts of equity do not presume 
that a party is a purchaser for a valuable consideration 





without notice; he must show it, although it‘is not charg-. 


aiateofa ed against him. Frost v. Buckman, J. C. R., 302. 


~ 


patent cannot The next point is, that the patent issued by the gov-? 


ib sora ernment of the United States for the land.in dispute, can- 


se not be cancelled or set aside in this mode; but it must 
terslands of _ be by scire facias, or bill in equity, in the name of ‘the 


po herr United States. 


7. This objection cannot find a ground for its anistenuie 
‘hisown name, in the record. The bill does not seek to avoid the pa- 
—— tent, nor is the decree of the court below that it shall be 
the — avoided or cancelled, It may be conceded that a patent 
“asic al cannot be av oided i in a collateral proceeding ; 5 nor, unless 
pl it is absolutely void, can a party in any action or pro- 


thetitleto ceeding in which the patent may be used for evidence, 
him to whom ee Soe E 

the money be- OF any other purpose, avail himself of any fraud, mistake, 
. ow = or circumstance by which it may be rendered void in'a 
does not inva- suitable mode of proceedure. It can only be avoided at 


oe the instance of the government issuing it, by a direct 
coR aity, its proceeding for that purpose ; ascire facias or bill in equity 
in the name of the authority from whom it emanated:. 

This is not an attempt to cancel a patent The party 

who really paid the. government. for the land, and who is. 

in equity entitled to it, asks that the legal title may be 

taken from him who has inequitably acquired it, and he- 

stow it on the real owner. Nothing is more frequently 

done: by courts of equity than to take the legal title from one 

who has improperly obtained it, and annex it to the equita- 

ble title of another. Ifa party should entrust an agent with: 


money to purchase,a tract of our saline lands, or a sixteenth’ 


section, and he should make the purchase, and take.a patent 
in his own name, would our courts of equity hesitate to 
‘strip him of the. legal title, although acquired by. patent, and 
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invest it in the ‘individual advancing the money? 5 Ran- serr. tzem, 
dolph, 479, Norvell v. Caurm; 6 Morn., French v. Loyal shiiaoe 
Company ; Leigh, Taylor, and Quarles v. Brown, 5 Craneh, Stephenson 
243; Bodley v. ‘Tavior, 5 Cranch, 191 : 

If this is the principle by which our courts would be gov- 
erned in relation to a patent under our own laws, we must 

uire if there is any thing in the constitution or laws of 
te United States, which should prevent its application by 





Smith. 


thie State courts to patents emanating from the general gov- 
‘ernment. 


The judicial power of the Uuited States, extends to 
all cases in law and equity, arising under the constitution, 
the laws of the United States, and treaties made, or 
which ‘shall be made under their authority. Congress 
has not as yet conferred on the Federal courts as ex- 
tensive a jurisdiction as was contemplated by the constitu- 
tion of the United States. The circuit courts of that gov- 
ernment have original cognizance, concurrent with the 
courts of the several States, of all suits of a civil nature at 
common law or in equity, when the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of five hundred 
dollars, and the United States are plaintiffs or petitioners, 
or an alien is a party, or the suit is between a citizen of the 
State where the suit is brought, and a citizen of another 
State- This is a case of which the Federal courts have not 
original cognizance, although arising under the laws of the 
United States. The general government has not yet deem- 
ed it expedient to vest their courts with original cognizance 
of such causes: it is content to entrust their dateraiainiion 
to the State tribunals, satished with the control of such 
causes as is conferred by the 25th section of the judiciary 
act, which gives a writ of error from the supreme court of 
the oka States to the final judgment or decree in any 
suit, in the highest court of law or equity of a State, in 
which a decision i in the suit can be had, when, amongst 
other enumerated causes, is drawn in question a title set up, 
or claimed under the constitution, treaties, or laws of the 
United States. The cognizance of this cause, then, belongs 
to the State courts, and they will determine it according to 
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serr tEram, those principles of law.and equity which prevail equally in 
1842. the Federal and State courts. Our tribunals do not profess 
Stephenson to be governed by any other rules and maxims, in the exer- 
cise‘of this jurisdiction, than those which would control the 
Federal’ courts, had they cognizance of the cause. .Quoad this 
case our courts may be regarded as part of the judiciary of 
the Federal government. If our tribunals of justice, thep,* 
would not lene sitate to decree a fraudulent patentee under oul i; 
laws to convey his legal title to the equitable owner, and | 
*, in the cases above cited, we have seen the courts of the’ 
United States apply the priaciple to.patentees under the 
State laws, what is there in the nature of a patent ema- 
nating from the general government, which should exempt 
it from this equitade control? We confess we can see no- 
’ thing. We have seen that the Federal courts do not possess 
cognizance of such causes: we know the quantity of land 
yet to be entered in this State, and we know the number- 
less instances in which the purchaser is compelled to ‘rely on 
agents to enter land for him. Shall our courts proclaim 
to all such agents that they may violate their trusts, enter 
the land in their own names, and bid defiance to their de- 
frauded employers? Shali we give a premium to breaches 
of trust, and break down that salutary contro! by which 
courts of equity discourage fraud, in taking away all temp- 
tations to commitit? Shalit be said that an action on the 
case for money hadand received, is the only remedy for such 
breaches of faith? and stall the dishonest grow rich with 
the wages of his iniquity, while our courtssit still, disarmed of 
the power of atlording redress, by some mysterious rever- 
ence for a patent emanating from the general government? 
Itis objected, that ihe act of congress authorizing the peo- 
a, ple of Missouri territory to form aconstitution and State 
government, provides that the: legislature of the said State _ 
should never interfere with the primary disposal of the soil 
by the United States, nor with any regulation congress may 
find necessary for securing the title in such soi! to the bona 
fide.purchaser ; and that the State having expressed her as- 
sent to the said condition, by the tenth article of the State 
constitution, it would bea violation of the compact between 
the general government and this State, if her courts should 





v. 
Smith. 
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interfere and take away the title from him to whom it has a 
been granted and vest it in another. : 





It has been shown that this is a case arising under the Stephenson 
. Vv. 
laws of the United States; and that Congress have not — smith. 
vested in these courts, original cognizance of this contro- 
rey : ‘ na . The State 
_versy. The title to the land has passed from the general canst hiimaine 


“government, and we are to determine to whomit should pass risdiction | of 
: y « s causes institu- 
according to the laws of the U. States. In forming ourted for such 


judgment we are not influenced by any State law, but by Purposes, and 
é iad se a decree com- 

the laws of Congress, and those principles of jurisprudence pelling the 
hi . a a ce NE ; . nen ton nna fraudulent pa- 
which would control the federal courts, had they cognizance tontee to con- 


of the suit. Was it intended that all wrongscommitted un- vey to the e- 

> ' quitable own- 

der the laws of the general government for the disposal of er, dogs notvi- 

a ee ae eee. Seem 9 > . =p Olate the com- 

the public lands should go unredressed ! Canit be supposed pact between 

that the general government ever intended, that the minis- this State and 
: - i ~ ‘ oe the United 

terial officers enirusted with the sale of the public lands, states, by 
should disregard all legal restraints, and dispose of the lands — — 
, State bi 

as they pleased, without regard to individual rights secured herself to ab- 

- aire ‘ 

under the laws; and that those acts should ve protected from psoas al 

. . + ee. 5S bs . 

all judicial control? Here are two citizens of the State of se i 

° ° . . wi e Ti- 

Missouri; she owes them protection ; one compiains that mary dmueal 

the other bas done him an injury ; the court inform him, me S by 

the injury arises under the laws of the United States: we — and 

sity os : : - i with any reg- 

cannot therefore interfere. The Federal courts have no pow- ulation” Con. 

er toafford redress: they are then without remedy. Is this $"ess may find 

. = ‘ a necessary for 

to be tolerated in a government of laws! securing the 

: ee title in such 

The compact provides that the general assembly of the soil to the bo- 


State, shall never interfere with the primary disposition — = 
the soil, when the State courts assume jurisdiction of such 
controversies. It will not be pretended, that that will con- 
stitute an interference by the legislative department of our 
government. If that department should pass laws inter- 
fering with the disposal of the soil, and the State courts 
should enforce those laws, then a violation of the compact 
would be produced. Our courts in exercising the jurisdic- 
tion, are not influenced by State laws or regulations hostile 
to'those of the general government. The State has passed 
no law on the subject; she has merely given her courts jus 
risdiction of all controversies arising between her own citi- 
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sera. TERM, zens; a controversy grown out of the laws of the United 


States, between those citizens and the United States, in- 


1842 
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Stephenson stead of providing tribunals to determine them, leave their 


v. 
Smith. 


adjustment to State courts, with a right of revision in the 
Supreme Court of the United States. 

How can an assumption of this jurisdiction be deemed a 
violation of the compact, when in determining the contro- 
versies, Whose cognizance we have assumed, we do not look 
to State laws or regulations for our guide, but to the laws 
of the United State, and to those principles of jurispru- 
dence which would control the courts of the United States 
had they jurisdiction? We are in fact discharging a por- 
tion of the functions appertaining to the general government. 
Instead of acting in hostility to its policy and laws, we are 
humbly endeavoring to carry them into effect, in the spirit 
in which they are ordained. We connot see any ground 
for the imputation that in aflirming the judgment of the 
court below we violate our compact with the general gov- 
ernment. Could we conceive that such a consequence 
would be the result of our decree, none would be more ready 
to abstain fromit. We trust Missouri will always wear 
bright the chain which binds her to her sister States, and 
seek respect forher own rights in a scrupulous observance of 
the rights of cthers. Thedecree of the court below is af- 
firmed. 


Opinion of Tompkins, Judge. 


Nancy Smith filed her bill in the circuitcourt of St Charles 
county against Thomas Stephenson, praying an injunction 
to stay proceedings in an action of ejectment in that court 
pending. She obtained a decree, to reverse which this ap- 
peal is prosecuted. 


The case being of some importance in itself, as it affects 


the parties,’and of infinitely greater importance, as it may, 
in its consequences, affect the interests of the community. I 
shall give at large the reasons which haveinduced me to dis- 
sent from the opinion of a majority of this court, affirming 
the judgment of a circuit court, over which presides one of 
the most enlightened and most worthy men in the State. 
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To this end it becomes necessary to make a full statement ofs#Pt. TERM 


the case, and particularly that the bill should be set out al- 


most entire, and according to the letter. 

It isas follows:—Nancy Smith of the county of St. Charles, 
widow, humbly complaining, most respectfully shows, that 
on or about the 6th day of October, 1829, she entered and 
purchased, with her own money, of the public lands of the 
United States, at the United States land oflice at St. Louis, 
the west half of the S. E. quarter of section No. 17, of town. 
ship No. 47 north, in range No. 2 east, containing eighty 
acres, at the rate of one dollar and twenty-five cents per 
acre: that she tock possession of the said lot of land, and 
has ever since lived upon and cultivated the same, it being in 
the county of St. Charles. It is her only home, and except 
a small quantity of personal goods, her only property. For 
several years after the making the entry and purchase afore- 
said, not doubting of the goodness of the title to her land, 
all the efforts of herself and several of her children, were 
devoted to the making of a farm; and she has succeeded in 
improving the same as much as most persons in her compar- 
atively helpless condition. At the time of making the said 
entry and purchase, one James Coleman was clerk of both 
register and receiver of the land office at St. Louis, (which 
[am informed was irregular and improper, as said oflices 
were designed by law to be a check upon each other, to pre- 
vent fraud and embezzlement,) and as such clerk conducted 
both offices. “I wasa poor widow, and did with much ex- 
ertion raise the sum of one handred dollars to buy the land. 
As IT lived forty miles from St. Louis, and could not conven- 
iently attend in person to enter the land, I sent my son 
James Lewis to do it for me. He went to St. Louis, and 
taking a friend with him to the land office, entered the said 
tract of land and paid for it ia my name. The said James 
Coleman, acting for the United States receiver of public mo- 
nies in that land office, received the money. My said son 
being illiterate and unable to read, the said James Coleman, 
fraudulently practising upon his ignorance, as a pretended 
evidence of the payment of the money, and ofthe entry and 
purchase of the said lot of land in my name, gave him a re- 
ceipt of which the following is a copy, to wit: 


Stephenson 


v. 
Smith. 










































SEPT. TERM, 


1842. 


Stephenson 
Vv. 
Smith. 


SUPREME COURT OF MISSOURI, 


“Recetver’s Ortice, St. Louis, Mo, 
October 6, 1829. 

‘No. 1891. Received from Samuel Johnson of 
county, Kentucky, the sum of one hundred dollars, being in 
full for the west 3 of the S. E. 4 of section No. 17, of 
township No. 47, range No. 2 east, containing 80 acres, 
at $1 25 cents per acre, one hundred dollars. 

James Coteman, for the receiver.” 


— ——— 





And with his own hand wrote upon the back of the re- 
ceipt a memorandum of which the following is a copy, viz: 
“The patent for the within west half of the S. E. quarter of 
section No. 17, 47, 2 E., containing SO acres, will issue, in 
the name of Nancy Smith of St. Charles county, Missouri, 
James Coleman, Land Officer, 5th December, 1829.” My 
son being unable to read the receipt and memorandum, re- 
ceived the paper from the said Coleman and brought it home 
to me; and I also being illiterate and unable to read, re- 
ceived the same as satisfactory evidence of the purchase of 
the said and. And it was not until a considerable time 
thereafter, that I discovered the fraud that had been prac- 
tised upon me, with this endorsement on the receipt. I, in 
my ignorance, remained satisfied, not doubting that I should 
get a patent for the land in due time. Iam advised, and 
therefore state the fact to be, that the common and accus- 
tomed method of getting a finai title for lands entered at the 
public Land Office, is to take a receipt from the receiver, for 
the money paid te him, a duplicate of which is sent by the 
register to the commissioner of this general land oflice at 
Washington City, who sends the,patent to the purchaser, 
through the land office at which the entry was made. I am 
also informed and believe that it is lawful for the purchaser 
to present the receipt of the receiver to the register of the 
land office, and obtain from him a certificate of purchase, 
which being presented to the commissioners of the general 
land office at Washington City, entitles the purchaser to a 
patent. The said Coleman being clerk of both the register 
and receiver of the land office at St. Louis; and as I am in- 
formed and believe, and therefore charge to be true, also a 
public notary, relying upon my ignorance and helplessness, 
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proceeded formally to the execution of his plan, to cheat me S=PT. TERM, 
of my land. I am informed and believe, and therefore : 
charge that the facts are as follows: The said supposed Sam- Stephenson 
uel Johnson, in whose name the receipt was nominally given 
is a fictitious person, and never had existence in fact. Said 
Coleman, in the name of the register of the land office at St. 
Louis, issued a certificate for the said half quarter section of 
land in the name of said Samuel Johnson, and kept possession 
thereof himself: he then forged and made an assignment of the 
said certificate in the name of Samuel Johnson, without naming 
any one as assignee, but leaving a blank for the insertion of 
a name, when and how it might best suit his fraudulent pur- 
poses. ‘Then as notary public he wrote an acknowledgment 
of the assignment, purporting to have been made by Samuel 
Johnson, and attested and certified the same as taken and 
made before himself as a public notary, all of which proceed- 
ings were completely contrived and done by said Coleman, 
and were simufated and fraudulent and false. The said 
Coleman carried the said certificate to Kentucky, and there | 
sold and delivered the same to one Thomas Stephenson ; but 
at what precise time, and for what price, and under what 

circumstances | am not informed. But [ charge that there 
was no such person as the Samuel Johnson mentioned in the 
receipt, and in whose name the aforesaid false and forged 
assignment was made: that it was by that false and forged 





v. 
Smith. 


assignment that the said Stephenson claimed the title to the 
certificate and now claims my land: that the said assign- 
ment was in blank at the time of the bargain made by Ste- 
phenson for the purchase of the certificate from Coleman, 
and was filled up with Stephenson’s name as assignee of 
Samuel Johnson after the contract was made, but whether 
filled up by Stephenson or Coleman I do not know. The 
said Stephenson having obtained possession of the said cer- 
tificate in manner aforesaid, seat the same to the general 
land office at Washington City, and on or about the 16th 
day of October, 1834, obtained a patent for the said half 
quarter section of land in his own name as assignee of Sam- 
uel Johnson; and relying upon that pateat asa title, he has 
brought a certain action of ejectinent against me to recover 


ee 





SEPT. TERM. 


1842. 


Stephenson 


v. 
Smith. 


‘SUPREME COURT CF MISSOURI. 


possession of the said half quarter section of land, which ac- 


tion is now pending in the circuit court; and I am now in 


danger of being turned out of the possession of the land 
which | have honestly bought and paid for, and improved by 
the labor of my family, and that by means of fraud, false- 
hoed and forgery. I expressly charge that I alone have 
paid the money to the United States for the said land, and 
that I am the true and original purchaser thereof. [hat the 
said supposed Samuel Johnson is a fictitious person, the use 
_of whose name by Coleman was a base fraud: that the pre- 
tended assignment of the certificate of purchase in the name 
of Johnson, and the certified acknowledgment thereof, were 
corrupt fabrications by Coleman without any truth or real- 
ity in them: that Stephenson bought the said certificate from 
Coleman and not from Johnson, and that he is not in law or 
equity the assignee of said certificate, nor of the rightful claim 
to the said land: that the patent issued for the said land to 
the said Stephenson, was issued by the oflicers of govern- 
ment by mistake, and upon false information as to the fact 
of the case, and ought not in equity and good conscience to 
enable said Stephenson to disturb me in the possession and 
enjoyment of the said land; and his attempt to do so is 
against equity and justice.” 

The.complainant puts many questions, and amongst them 
asks what price Stephenson paid for the land. Coleman was 
not fuund,and a decree was entered against him for want 
of an answer: Stephenson answered, denying all know- 
ledge of the situation and circumstaices of the plaintiff and 
of her transactions with Coleman; admits that he bought 
the certificate from Coleman, and that it was endorsed in 
blank, and that the blank was filled by Coleman. Te states 
that he bought the land in controversy, and another half- 
quarter section, for one thousand dollars ; and afterwards 
says, that he did purchase the said certificate from Coleman 
for the price of ,as above stated, and he had only 
stated the price of that land and of another half-quarter 
section, as had been above stated. 

Many other statements are mide in the answer, and as 
irrelevant and impertinent as some of those in the bill of 
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complaint; all of which will be passed over, as it is’ SEPT. TERM, 


not contended that the bill is not sufficiently denied, so 
far as the defendant can be charged with a personal know- 
ledge of the facts, except as to the price he paid for the 
certificate. It is stated in the bill of exceptions that the 
complainant introduced as evidence the original patent 
certificate of purchase of the tract of land im question, 
purporting to be in favor of Samuel Johnson, signed by 
William Christy, the register of the land office at St. Louis, 
which was admitted to be genuine and was introduced as 
evidence without objection. It is as follows: 


Land Office at St, Louis, Mo. | 
6th Oct. 1829. \ 
No. IS91. 


It is hereby certified that in pursuance of law, Samuel 
Johnson, of Kentucky, on this day purchased of the Re- 
gister of this office, the lot or west half of the 8. E. quarter 
of section No. 17, of township No. 47, north, in range No. 
2, east, containing eighty acres, at the rate of one dollar 
and twenty-five cents per acre, amounting to one hundred 
dollars, for which said Samuei Johnson has made payment 
in full, as required by law. Now, therefore, be it known, 
that on preseatation of this certificate to the Commissioner 
of the General Land Office, the said Samuel Johnson shall 
be entitled to receive a patent for the lot above described. 

W. Curisry, Register. 


The complainant then introduced as evidence, a paper 
purporting to be an‘assignment of said certificate to said 
Thomas Stephenson, signed Samuel Johnson. This wilt not 
be here set out, as itis but a common assignment. It is 
further stated that the plaintiff gave in evidence an acknow- 
ledgment of said assignment, purportiag to have been made 
by said Samuel Johnson before said James Coleman, Notary 
Public. After these three papers follows this certificate: 
“] hereby certify that the foregoing are true copies of the 
original on file in the general land office.” To this certificate 
are subscribed two names, and it is dated the 14th March, 
1838. 
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ser. TERM, The receipt, of which a copy with its endorsement was that 
"__ inserted in the bill and above copied, was also given in cou 
Stephenson evidence. con 
Smith. It is then stated that the complainant introduced two dea 
witnesses, Wm. N. Fulkerson and Edmund Christy, who to § 
- testified that they were well acquainted with the hand wri- cou 
ting of James Coleman ; that they have frequently seen him he | 
write, and the writing and filling up of ail said papers they hac 
believe confidently to be in the hand writing of said Cole- lan 
man ; that all the signatures of said papers which purport mo 
to be in the hand writing of said James Coleman, are his cot 
genuine hand writing ; that as to the signature of Samuel pla 
Johnson, they are not so confident, but that they believe it Bis 
to be in the hand writing of said James Coleman, that it dif- mc 
fers from the general hand writing of said Coleman, and is evi- ge 
dently an unnatural hand writing, but that there are points go 
of resemblance betwixt it and the general hand writing th 
which induce them to believe that it was written by him.— pa 
Said papers were all then read in evidence. The said in! 
Christy also testified that the said Coleman did the business th 
in the office of both register and receiver of public moneys pa 
at St. Louis for many years, but that he does not recollect fo 
whether he was acting in the year 1829 ; that-the law does Ce 
not recognize any deputy for either the register or the re- hi 
ceiver, but that said Coleman staid in the office, and trans- ki 
acted the business for them; that the said officers were in th 
the habit of signing blank receipts and certificates, which ti 
were filled by said Coleman, and delivered by him to such fc 
persons as came to purchase lands; that the register and re- 0 
ceiver being informed that he had been fraudulent, dismiss. ir 
ed him from their employment; but that they had no posi- S| 
tive knowledge that he was guilty. li 
The complainant then introduced James Lewis, her son, V 
as a witness, who stated that in the fall of 1829, his mother h 
had an improvement, and was living on the land in contro- d 
versy; that some time during that fall, Mr. Joseph Allen r 
came into the neighborhood, and was entering many tracts t 
of land in the vicinity ; that the complainant was in great I 
trouble for fear that he would enter her improvement ; that I 

she had not the money to enter the land at that time, and 
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ras that she feared it might be entered by Mr. Allen before she S=P7. ™5RM, 
in could raise the money to enter it; that from conversation of ° 
complainant and her brother, Francis Biggs, (who is noW Stephenson 
bd dead,) he understood that she got Mr. Biggs, who was going gain, 
ho to St. Louis, to see about it, and see if any arrangement 

ri- could be made to save the land; that when Biggs returned, 

m he learned from conversation of complainant, that Biggs 

*y had reported that he had made arrangements, and that the 

e- land could not now be entere2? by Mr. Allen; and.that his 

rt mother was now satisfied and easy, believing that Mr. Allen 

is could not enter it; that a few weeks afterwards the com- 

2] plainant got him to go down to buy the land for her; that 

it Biggs told him he would have to pay some interest on the 

f- money, and that if he paid the money and interest he would 

i- get the certilicate ; that he did go down to St. Louis, and 

got a man named Joshua Clark to go with lim, to show him 

the land oilice, and applied to Mr. Coleman for the land, and 

paid him one hundred dollars for the price of the land and 
interest ; and that Coleman took the paper and wrote on 

the back of ita memorandum, and gave it to him, which 

paper is the same now here shown, signed James Coleman, 

for the receiver, with amemorandum thereon, signed James 
Coleman; that both he and his mother are no scholars; that 

, his mother cannot read; that he can read a little print; 

knows nothing about figures; that both he and his mother 

then, and for many years afterwards, believed it to be a good 

) title paper for the Jand, and did not hear of any other claim 

| for several years afterwards, when Mr. Lindsay, the agent 

of Stephenson, had been paying taxes on it, and was inquir- 

ing for it, not knowing where it was, uutil he found to his 
surprise that it was the land whereon the complainant lived. 

In answer to a direct question to that eflect, by defendant, 
witness stated that he, witness, supposed Mr. Biggs may 

have borrowed the money to enter the land when he went 

down, and that the money, one hundred dollars, which he 

paid, may have been to repay the money borrowed by Biggs, 

but he, witness, went down to purchase the land. Witness 

may have heard his mother say about that time, that Mr. Biggs 
Teported, when he came back, that the !and was already en- 
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tered, but cannot recol'ect distinctly; he had fixed it some 
Way that his mother was not so uneasy as she had beeh. 

The defendant then gave in evidence the patent, which 
being in the usual form, will be omitted. There was no 
other evidence. 1 will first divest this bill of complaint of 
what, on reference to a master in chancery, where such an 
officer is found, would have been sticken out as impertinent, 
at the costs of the complainant, and will then proceed to 
consider the material part thereof, and the evidence pro- 
duced by the complainant to support her claim. 

She alleges that she isa widow; that she took possession 
of the land, and has ever since lived on, and cultivated it; 
that it isher only home, and except a smal! amount of per- 
sonal goods, her only property ; that not doubting the good- 
ness of her title, she has for several vears after making the 
entry and purchase, devoted all the efforts of herself and 
several of her children to the making of a farm, and the 
erection of the needful buildings on the land, and that she 
has succeeded in improving the same as well as most per- 
sons in her comparatively heipless condition. Here the 
complainant, impatient of the restraints imposed by the 
usual forms of bills in chancery, comes out like an actress, 
and after giving her opinion on the impropriety of the em- 
ployment of Coleman to act for both register and receiver, 
exclaims, “I was a poor widow, and did with much exertion 
raise the sum of one hundred dollars to buy the said land. 
As llived forty miles from St. Louis,” &c., to the end. The 
two lectures on the law regulating the offices of the register 
and receiver, and the manner of obtaining a patent, if really 
the production of the complainant, shows her not to be so 
very ignorant as she pretends, and might retain their place 
for the novelty of the thing; but if the work of the soli- 
citor, they and his authorities might more properly have 
been placed in his brief for the information of the court. 
Divesting the bill, then, of all this unimportant matter, and 
likewise of the abusive language so unmeaningly bestowed 
on Coleman throughout, for she has not pretended to make 
Stephenson a participator in the fraud, the material and sub- 
stantive part of her complaint is this: that on the 5th day 
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of December, 1829, she, by her son and witness, James SEPT. TERM, 


Lewis, applied to purchase the land in controversy; that 
her agent found at the Jand office a man named .’ames Cole- 
man, without authority to seil land, and paid the purchase 
money to him, and that Coleman, assuming to act in the 
name of the receiver, gave him a receipt for the same, sign- 
ed James Coleman, for the receiver; and on that receipt 
endorsed an order that the patent should issue in the name 
of Nancy Smith, although the money appeared from the 
face of the receipt to have been paid’ by Samuel Johnson ; 
that Coleman afterwards procured from the register the pa- 
tent certificate, and having written an assigninent on it in 
blank, signed by Samuel Johnson, and purporting to be ac- 
knowledged also by Johuson, before said Coleman, as notary 
public, sold it thus assigned in blank to Stephenson, at what 
price and under what circumstances she did not know. ‘The 
evidence to support her claim to the patent certificate is, 
that on the fifth day of December, (two months, less one 
day, after the patent certificate issued,) she sent her agent 
to buy this land, and on that day he paid the money for the 
land; and this money she alleges is the money which the 
United States received as the price of that land. The time 
at which this money was paid according to her own show- 
ing, is the date of the endorsement made by Coleman on the 
receipt which he gave to her son and agent. It is not pre- 
tended that this date is wrong, and it is a part of her own 
evidence. This, then, is the time at which, according to 
her own testimony, the money was paid by her for the land, 
which, from her own showing also, must have been sold and 
paid for two months, (less one day) before, to wit, on the 
6th day of October, 1829, the day of the dute of the patent 
certificate. 

All lands after the 24th of April, 1820, are sold for cash, 
and by the seventh section of the act of the 10th May, 
1800, it is made the duty of the register of the land oflice to 
make entries in books, kept for such purpose, of all Jands 
which persons apply to enter. See p. 460 and 770 of first 
volume of Land Laws. The complainant’s money, then, 
did not pay for that land; if it did, either the patent certifi- 
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sePT. TERM, cate must have borne a wrong date, or the endorsment on 


1842 





the receipt given in evidence by herself must have borne a 
Stephenson wrong date, and in either case it was her duty to show the 


v. 
Smith. 


mistake, if any such there were. If the date of the regis- 
ter’s certificate were wrong, that might~easily have been 
corrected by the entry on h's books. No such mistake be- 
ing proved, it may be safely assumed that there was no mis- 
take, and consequently that her money did not pay for the 
land. That fact being established, it is quite immaterial 
whether Samuel Johnson bea real or fictitious person. But 
ler son and witness supposes that Biggs may have borrow- 
ed the money to enter the land when he went down, and 
that the sum of forty dollars which he paid, may have been 
to replace the money borrowed by Biggs; and he also may 


= 


have heard his mother say, about that time, that Biggs re- 
ported when he came back that the land was already enter- 
ed, but cannot recollect distinctly. He jived it some how 
that his mother was not so uneasy as she had been. From 
such a train of suppositions as those, if we are to conclude 
that this land was purchased with her money, then no man’s 
title to his land is safe, so long as a widow can be found not 
too modest to claim it, and with a son for a witness, of inge- 
nuity sufficient to connect the train. ? 
A partof the complainant's testimony is documentary, viz: 
The register’s patent certificate, the assignment thereof pur- 
porting to be made and signed by Samuel Johnson, and ac- 
knowledged by him before Coleman a notary public. Ste- 
phenson had told us in his answer, that these had been for- 
warded to the commissioner of the general land office; and 
unless they had been, we know that the patent would not 
have been issued; such is the Jaw as will appear in the se- 
quel. The law also requires these certificates to be pre- 
served on file, by the commissioner of the general land ofiice. 
These papers certified to be copies of the originals on file in 
the general land office, were given in evidence by the com- 
plainant; and weare told on the rocord that the original pa- 
tent certificate of purchase of the tract of land in question, 
&c., signed by William Christy, register, &c., was admitted 
to be genuine. The assignment, acknowledgment, &c., were 
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in like manner given in evidence, and the witnesses as above SEPT. TERM, 


stated, proved the hand-writing of Coleman in all, whilst the 


record itself states that they were only copies. Independ- Stephhnson 


ently of this record, these witnesses are known to me to be 
men of strict integrity. But they, and the learned counsel 
of Stephenson, had heard the bill of complaint read. In this 
bill the complainant had been made to exclaim, “I was a 
poor widow, and did with much exertion raise the sum of 
one hundred doliars to buy the land! I am now in danger 
of being turned out of my land which I have honestly bought 
and paid for, and improved by the labor of my family, and 
thai by fraud, falsehood and forgery, &c.” They seem to 
have imagined that it was the recital of tragedy in real life. 
The counsel apparently unconscious of his own natural pow- 
ers, and overcame by the recital of such a tale of woe, in- 
stead of tearing the mask from the face of the actress, ad- 
mitted that her’s was truly acase well calulated to awaken 
our sympathies, and only insisted that her wrongs should 
not be redressed at the cost of his client. It may not then 
be a matter of surprise that the witnesses too were overcome 
by their feelings, and forgot to look at the papers before 
they testified. 

[ will, however, proceed to treat the subject as if there 
were no contradictory testimony; for I have no doubt that 
all the papers purporting to be executed by Coleman were so 
in reality ; about the signature of the name of Johnson the 
witnesses spoke of hesitatingly. 

The subject has been adverted to merely to show how 
their judgments have been influenced by this totally irrele- 
vant and impertinent tale of woe wrought iato this bill ofcom- 
plaint. But it was stated by the complainant’s son that Mr. 
Biggs might have borrowed the money to pay for this land, 
and have entered it when he was down, &c. If so, then we 
must presume Mr. Biggs would have seen that a proper re- 
ceipt or certificate, as the case might be, was made out; or 
was he also unable to read? The record does not say so. 
Where was the friend whom the complainant in her bill 
stated, that this son, witness and agent took with him to the 
land office? Could not he read? Could not he tell the 
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agent what he was receiving when he took the paper from 
Coleman, which was then regarded as good evidence of title. 
This witness, ignorant and illiterate as he is represented, has 
shown more judgment than his mother in her bill of com- 
plaint. In his testimony he tells nothing about taking a 
friend with him to the land office. He says he got a man 
named Joshua Clarke to go along with him to show him 
the land office. It is probable they are one and the same 
person ; but the witness more cautious than either his mother 
or her solicitor omits that epithet, and leaves it to be pre- 
sumed that the’man named Joshua Clarke having shown him 
the door of the Land Office retired, leaving himself and Mr. 
Coleman to themselves; and consequently it might not be 
thought strange, that this man was not called in to corrob- 
orate the testimony of the son in favor of the mother. Fail- 
ing tofind any thing more in the record about this friend, I re- 
ferred to thecomplainant’s statement furnished in pursuance 
of the 30th section of the act to regulate practice in the su- 
preme court, &c., where I found these words: the bill al- 
leges “that Coleman practising upon the ignorance of her 
son, gave him as evidence of the entry, a receipt in the 
name of Samuel Johnsen; and upon that fact being discov- 
ered by a friend, said Coleman endorsed upon the receipt a 
memorandum importing that the patent would issue in the 
name of Nancy Smith.” Nosuch statement appears in the 
bill, norany evidence of it on the record ; and I apprehended 
that this friend, so called in the bill, but catled by the wit- 
ness a man named Joshua Clark, was not produced as a wit- 
ness, because he might have proved something troublesome. 
To me it appears plain, that either this land must have been 
purchased by some one on the 6th day of October, or that 
it must have been withheld from sale by Coleman, by a 
pretended sale-to Samuel Jghnson for two months, till the 
plaintiff could raise the monéy in-pursuance of a fraudulent 
agreement betwixt him and the complainant. The witness, 
her own son, stated that she got Mr. Biggs to go to St. 
Louis to see if any arrangement could be made to save the 
land; and that when Biggs returned, he understood from 
the complainant’s conversation, that Biggs had reported he 
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had made the arrangement, and that the land could not be ‘®?7. TERM, 
entered, and his mother became easy. No arrangement of aihiet 
such a business could be honestly made. It would seem Stephenson 
then, either that she corruptly agreed by her agent Biggs, to gi. 
give Coleman ten dollars to withhold this land from entry 

till she could send money to buy it; and that the land was 
pretendedly sold to Johnson in pursuance of such corrupt 
agreement; or thatit was honestly sold to him at the time 

the certificate bears date, in neither of which cases could she 

hope for any relief in a court of equity. Had this friend 

taken with him to the Land Office, (according to the bill,) 

been produced as a witness, I have very little doubt he could 

have proved something of the kind. if the complainant had 

not known what that receipt purported to be when she re- 

ceived it, she would probably too have resorted to some of 

her more learned neighbors to read it to her. Her son has 
demonstrated to my satisfaction, that he might have read 

that receipt: he could read some print, and after a lapse of 

eight years could designate Coleman’s receipt, and knew it 





was signed James Coleman for the receiver, with the mem- 
orandum on it signed James Coleman. I find it difficult to 
believe, that had this bill been preferred by this Mr. Joseph 
Allen, whon the witness seems to have intended to repre- 
sent the spirit ci speculation stalking through the land, that 
he would not have lest his cause; for [ have rarely known 
acase where the plaintiff had as pressing occasion to charge 
fraud on others in order to divert attention from himself; 
and 1 can imagine nothing in this case, except the cry of 
fraud, widowhood, poverty, and the pretence of much hon- 
esty by the complainant, calculated to give her cause any 
appearance of justice. 

lL have hitherto treated this matter as if the United States, 
the grantor here, had been a simple individual vendor of this 
tract of land, andas if the State of Missouri had the right 
to declare the force and etlect of titles granted by them, and 
power to enforce the right. To prevent the possibility of 
a doubt on this subject, the first section of the tenth article 
of our constitution declares in express terms, that the Gene- 
ral Assembly of the State shall never interfere in the primary 
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ser. TERY, disposal of the soil by the United States, nor with any reg- 


: : te 

1842. ulation Congress may find necessary for securing to the bona ni 
Stephicspon fide purchasers the title i in such soil. In anticipation, I sup- hi 
Smith. pose, of this provision in the constitution the complainant a 


makes these poiuts : N 
Ist. That the fraud and forgery of Coleman, acting for 


' é as 
both register and receiver, cannot vest the title, legal or _ 
equitable, to any part of the public land in any other person ‘ 

5 s 

than the purchaser. 
te al + _ : of 
2d. That the actual sale of the land to Nancy Smith is the te 
primary disposal of the soil, and all subsequent mesne con- " 


veyances are to be judged of by the laws of the State. 

The first point, so far as it goes to assert that the legal or P 
equitable title to any part of the public land can vest in none 
but the purchaser, is a truism which I cannot see any use 
in stating; but why the fraud and forgery (if any) of Cole- 
man is introduced, lam not able to see. ‘The second point 
assumes the very thing in controversy, viz., that the land 
was sold to Nancy Smith, notwithstanding the patent, and 
We are cautioned against any slavish respect for the name 
of a patent, because the United States have no common law, 
and the whole matter of issuing patents being a mere official 
regulation, a patent cannot in the United States impart the 
sanctity of a grant by patent of a King of England, the 
President of the United States not being the owner of 
the soil. Without wasting time in so unprofitable an in- 
quiry as whether a President of the United States has 
not as much property in their public lands as a King of 
England in their crown lands, or as any sovereign in Eu- 
rope has in his crown jewels, which last we are told that 
the revolutionary leaders in France demanded and ob- 
tained, as the property of the nation, from Charles the 
Tenth, in July, 1730, when he was retreating from the 
kingdom, it may be safely assumed, that whether there 
be any common law of the United States or not, those 
States, the real as well as nominal grantors, are under as 
strong an obligation to observe good faith towards the 
purchasers of the public lands, and to protect them in 
their titles, as the crown of England towards its gran- 
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tees: and that a citizen of the United States has as much 8£?T. TERM, 


right to expect a good title to his land from the head of 


his government, and to be protected in that title by the Stephenson 


courts, as a subject of the King of Great Britain has. 
Nor can I agree that the case would be altered now, if, 
as the complainant supposes, this whole matter of issu- 
ing patents were merely an official regulation; but it is 
strictly a statutory regulation. By the seventh section 
of the act of 10th May, 1800, the register is commanded 
to give a certificate to the purchaser when payment is 
made, and on the production of that certificate to the 
proper officer, a patent will issue. Now, by the fifteenth 
section of the act of 26th March, 1804, the purchaser 
may apply to the register, and it will then be his duty 
under the ninth section of the act of 25th April, 1812, 
to transmit the certificate of purchase to the Commis- 
sioner of the General Land Office. Thence under the 
eighth section of the last recited act, the patent issues 
in the name of the United States, signed by the President 
of the United States, and countersigned by the commis- 
sioner of that office, being first recorded there, and it is 
then transmitted to the purchaser, through the land office 
where it was purchased. There stands recorded then in 
the General Land Office a patent to Thomas Stephenson 
for this land, and this court affirming the decree of the 
cirenit court of St. Charles county, says, thatthe title to 
the said tract shall pass to and be vested in the said Nan- 
ey Smith, &c. If this court were by its decree to annul 
the patent, and order another to issue from the same 
office to Nancy Smith, the absurd assumption of juris- 
diction would be obvious : but we having no superintend- 
ing control over that special tribunal by which this patent 
is issued, say, that the officers have been cheated, and 
we decree the patent to Nancy Smith. The United 
States, vendors of this land (as they say) to Stephenson, 
assignee of, &c., being a sovereign power, and having 
courts to superintend and control their special tribunals, 
claim to have the mistakes of their agents inquired into 


in their own courts. They have admitted on record that 
53 
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SUPREME COURT OF MISSOURI, 


sePT. TERM, there is such a man as Samuel Johnson, and in conscience 


are bound te refund the money if the defendant, Ste- 


Stephenson Phenson, be not made secure in his title: but if they are 


v. 
Smith. 





amenable to the State tribunals, and the acts of their 
officers, done within the sphere of their authority, are to 
be declared null and void, then they should have been 
summoned as defendants to the bill of Nancy Smith, 
widow. 

If Stephenson were to transfer that land to a citizen of 
Illinois, and his vendee were to commence suit against 
the complainant in the circuit court of the United States, 
he might either procure an exemplification of the record 
from the General Land Office, or she might be command- 
ed to bring into court the very patent which this court 
have declared shall pass to the complainant, and it is not 
to be imagined that that court would recognize the autho- 
rity of the State courts to declare void titles to land 
granted by the United States. In Wilcox v. Jackson, 
13 Peters, 511, Mr. Justice Barbour, delivering the opi- 
nion of the court, says, “that the acts of Congress have 
given to the register and receivers of the land offices the 
power of deciding upon the claims to the right of pre- 
emption ; that upon these questions they act judicially ; 
that no appeal having been given from their decision, it 
follows as a consequence that it is conclusive and inevit- 
able. This proposition is true, he continues, in relation 
to every tribunal acting judicially, whilst acting within 
the sphere of their jurisdiction; and even when there is 
such-an appellate power, the judgment is conclusive when 
it comes collaterally into question, so long as it is under- 
stood.” And the grant of the pre-emption in that case 
was declared void only because the register and receiver 
had granted it on lands which had been reserved from 


sale. In that case he cites at the same page, the case of 


Elliott v. Piersol, et al, 1 Peters, 340. Where a court 
has jurisdiction, it has a nght to decide every question 
which occurs in the cause, and whether its decision be 
correct or otherwise, its judgment, until reversed, is re- 
garded as binding on every court. In the case of the U. 
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States v. Aredondo, 6 Peters, 691, it.is said, “It is an *®?. TERM, 

universal principle that where power and jurisdiction are . 

delegated to any public officer or tribunal over a subject Stephenson 

matter, and its exercise is confided to his or their discre-  guith 

tion, the acts ‘so done are binding and valid as to the sub- 

ject matter; and individual right will not be disturbed, 

collaterally, for any thing done in the exercise of that 

discretion, within the authority and power conferred. 

The only questions that can arise between ’an individual, 

claiming a right under the acts done, and the public, or any 

person denying its validity, are power in the officer, and 

fraud in the party.” In the case above cited, Mr. justice 

Barbour tells us, the acts of such tribunals, when they 

transcend their power, are nullities, and may be disre- 

regarded by all the world. Such is not the case here. 

The officers granting the patent acted within their sphere 

strictly, and if there had been an appellate tribunal, to 

that tribunal an appeal might have been prayed. But 

fraud is alleged: and if the patent were fraudulently ob- | 

tained, by whom is that fraud to be inquired into? If i 

such a patent had been fraudulently obtained froma State | 

tribunal, (and we have had such,) nobody could suppose 

the courts of the United States were competent to inquire i 

into the acts of their special tribunals, which acknow- | 

ledge no subjection to our laws or courts? I have before | 

shown that we have no power to annul the patent, or to 
4 
{ 


order one to issue to the complainant. The result then 
is, that because the land lies within the State, we have it 
in our power to annoy Stephenson, without affecting his 
title. The respect which courts of different countries 
and sovereignties show to the decisions of each other, 


cisions of this special tribunal of the United States; and 

whether it be judicial, or ministerial merely, is, according 

to the authority of the case above cited from 6 Peters, 

immaterial. | 
But this special tribunal is judicial, it is a special judi- 

cial tribunal. The register finds the facts, and reports 

them to the President of the United States, and on the 
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SUPREME COURT OF MISSOURI, 


sepr. TERM, facts found and reported, he decides to whom the patent 


shall issue. In Bagnell v. Brodinck, the Supreme Court 


Stephenson of the United States say, Congress has the sole power to 


declare the dignity and effect of titles emanating from 
the United States. And the whole legislation of the Fed- 


eral Government in reference to the public lands, de- 


clares the patent the superior and exclusive evidence of 
legal title : until its issuance, the fee is in thegovernment, 
which by the patent passes to the grantee, &c. After- 
wards, it is added, that if the patent issued by mistake, 
then the equity side of the circuit court is the proper 
forum :.and a bill the proper remedy to investigate the 
equities of the parties, 13 Peters, 450. And I will here 
add that the evident intention of the Supreme Court of 
the United States, was, that the validity of the patent 
could be inquired into only in the courts of the United 
States. Otherwise the validity of the patent in that case 
might have been inquired into under an act as well on 
the law side as the equity side of our courts.” In this 
sense Mr. Justice McLean seems to understand it in his 
dissenting opinion. 

I have now proved that the courtesy shown by courts 
of different sovereignties to the decisions of each other 
forbids us to intermeddle with the right of Stephenson. 
But when we consider that this court has no powers but 
such as are derived from the constitution and laws, and 
that our constitution has declared that the General As- 
sembly shall never interfere with the primary disposal of 


the soil, nor with any regulation Congress may find ne- 


cessary for securing the title in such soil to bona fide pur- 
chasers, and this Assembly has never attempted to make 
such regulations, it seems to me to be no less than usur- 
pation of power in this court to say that they decree the 
title to pass out of the United States’ patentee to the 
complainant, because they believe it to have been fraud- 
wlently obtained, when the tribunal for such purpose, ap- 
pointed by the United States, have decided that it was 
fairly obtained. For the United States having adjudged 
this patent to Stephenson, by a tribunal appointed for the 
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special purpose of deciding such claims, I cannot con- awe. 
ceive that the sovereignty of the State of Missouri ¢on- ur. 


fers on her courts any more authority to deelare that Stephenson 
decision erroneous, than the possession of Hercules‘and mith, 


—_— 


his bodily powers would confer on a hero of modern days 
to traverse the now known world, beating out the brains 
of each person whom he might decide to be a cheat, a 
thief, or a robber. 

That our State courts have not regulated their deci- 
sions according to the principle now contended for, I am 
ready to admit; and I admit also, that I have heartily 
concurred in at least one decision made contrary to the 
principle for which I have contended. For a long time 
after the transfer of this territory, of which the State is 
now a part, by France to the United States, we had very 
few if any complete titles to land. Our legislation was 
accordingly adapted to the then existing state of that 


kind of property. As early as the year 1816 a law was 
made requiring deeds and bonds for real property to 
which the vendor held the equitable title only, to be re- 
corded ; and making such deeds and bonds when duly 
recorded, constructive notice to subsequent purchasers 
of the same property. About the same time the legisla- 
ture passed an act giving the action of ejectment to per- 
sons claiming such property by deed of conveyance, and 
ever since a similar act has been in force, and always so 
modified as to embrace the several new titles that at dif- 
ferent periods came into existence. ‘This could cause no 
conflict of judicial decisions, whilst, as under the terri 
torial government, the chief judicial power was confined 
to courts created by acts of Congress. The necessities 
of the community required that many transfers of real 
property, held by incomplete titles, should be made ; 
many suits were instituted for such property. The first 
-ase in this court that oecurs to me, is that of Bird v. 
Ward and Cravens, 1 Mo. Rep. 398. Ward and Cra- 
vens made a settlement on lands of the United States, 
which, under the act of Congress of the 5th of February, 
1813, entitled them-to a right of pre-emption in the pur- 
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sprrvtEaM, chasé of the land in controversy in that suit. They sold 


+6 Bird.’ -He-paid them, took possession, and made valu- 


Stephenson able improvements. Afterwards they procured from the 


‘og we 


-Yegister and receiver for their own benefit, an adjudica- 


Yirea 


S 


tion’ of the right of pre-emption. This court decreed 
the landjto Bird. Such frauds were at the time very 
common, and justice required that they should be retain- 
ed. The jurisdiction of the State court does not appear 
to have been questioned. There having been a contract 
betwixt the parties, I should have assented to the decree. 
But in this case there was no contract express or implied 
betwixt the complainant and the defendant. Stephenson 
did not know the plaintiff. Next in order comes the case 
of Morton v. Blankenship and Rider, 5 Mo. Rep., 346. 
In this case the holder of the patent certificate brought 
an action of ejectment against the holder of the patent 
for the same land, but under a junior certificate. This 
court decided that the evidence on the record did not 
justify the Commissioner of the General Land Office in 
vacating the first certificate, and directing the land to be 
sold afterwards to the holder under the patent, and con- 
sequently judgment was given against the holder under 
the patent. The case of Bagnel, et al. v. Broderick was 
decided in the Supreme Court of the United States sub- 
sequently to this case, and I will here add, that unless 
that court denies to the State chancery courts, as well as 
to its courts of law, the right to look behind the patent, 
I cannot see the wisdom of its decision. But I under- 
stand it as denying the power to the State courts both at 
law and in equity. In the cases of Hunter v. Hemphill, 
p- 106 of sixth volume of Missouri Reports, and in a case 
decided at St. Louis, not yet published, this court refused 
to look into the sales made by the registers and receivers 
to find whether they were regular. In Campbell v. 
Clark, it was contended by Clark, that he had the right 
to remove a quarter section corner, which, according to 
the testimony in the case, was not in the middle of the 
sectional line, and, in direct contradiction to the act of 
Congress on that subject, the circuit court instructed the 
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THIRD JUDICIAL-DISTRICT,, .. 


sides of the sections are not in the middle - of. the-lines 


connecting the section corners, no regard is ‘to-be paid ‘Stephenson 
vV.y 
Sinith, 


tothem. This court reversed the judgment of the.¢ir- 
cuit court given for Clark, on account of that wreng in- 
struction. In fact, we know very little of the laws of the 


United States, and are much more disposed to be censo- | 


rious in passing on the conduct of their officers than we 
would be if we were in our legitimate sphere reviewing 
the acts of those over whom we have some superintend- 
ing control. 

In support of the jurisdiction of this court,in this case, the 
counsel for the complainant has cited the case of Rogers v. 
Doe, on the demise of Bariand et al., i, Peters 656. That 
case. was cited in Dagnel et al. v. Broderick: and also in 
Wilcox v. Jackson, 13th Peters above referred to: and in 
each case the Supreme Court of the U. S. said, “That was 
the case of aconflict betwixt two patentees, both claiming un- 
der the United States.” The elder patent was founded on a 
certificate of the Register of the Land Office west of Pearl 
river. The junior patent was issued on a certificate of the 
Board of Commissioners west of Pearl river. The court be- 
low instructed the jury that the junior patent of the plaintiff 
in ejectment, emanating upon a certificate for a donation 
claim, prior in date to the patent under which the defendant 
claimed, would overreach the elder patent of the defendant, 
and in point of law prevail against it. [t appears that by 
the mode of proceedings in Mississippi, they look beyond the 
grant. This court, remarking upon that case, said, “That 
in so doing, and in applying their peculiar mode of proceed- 
ing to titles, derived through and under the laws of the U. 
States, they violated no provisions of any statutes of the U. 
States ;” 13th Peters, Bagnel et al. v. Broderick, 450-1 ; and 
Wilcox v. Jackson 517, ibidera. 

In the case new before us, there was a patent on the side 
of the defendant, which the complainant on the authority of 
that case contends, is to be overreached by the testimony of 
her son: that he paid money toa man found about the Land 
Office, without authority to give even a receipt for money. 
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<, 
nie Gtdeiptcd to show the application of the case, 

mperc ‘ei¥e none, unless the complainant intends to 

at Mat the evidence of her son, in her particular case, is 
<to’be accounted in this court of as high a character as a pa- 
_ yfent ised by the authority of the severa, acts of Caeecin 
* Bove cited ; that seems to be the drift of the argument of 

thé cause, for I cannot persuade myself thag her counsel be- 

lieves, that a State court has any authority to superintend 

and contro] in their action the special tribunals appointed by 

the United States, to issue the pateuts to those to whom they 

have sold the land. To tell them that they are mistaken in 

the purchaser, is to tell them that they must believe others 

rather than their own records, (i. e.) in this case the plain- 

till’s pretendedly ignorant son, rather than the entries on 

Each sovereign reserves to itself the priv- 
ervants, and regards 


their own books. 
ilege of correcting the errors ofits owns 
it as an act of usurpation for another to assume that privi- 
lege. 

The decree of the circuit court ought then, in my opinion, 
and the bill dismissed, because, Ist. There 
is, in my opinion, no evidence that the complainant’s money 
paid for this land, the Register’s certificate bearing date the 
6th day of October, 1529, and by her own evidence her mo- 
ney ws not paid to Coleman till 5th December next, after 
that time: 2nd. If her money did pay for that land, the cer- 
been issued two months before the money 


to be reversed, 


tificate must have 

vas paid, in pursuance of a fraudulent and corrupt agree- 
ment betwixt Coleman and her, through Biggs her agent; 
in such case she can have no claim: Because this State 
courts have no power or authority, to decide on the correct- 
ness or incorrectness of the conduct of the officers of the 
United States who issue patents: 4th. Because, if the State 
courts will assume such power according to the rules of pro- 
ceeding in chancery, the United States, the vendor to Ste- 
phenson, ought to have been made co-defendant in this suit. 


ord. 


END OF VOLUME VII. 
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' Husband and W ife, 
‘Indictment, 
Injunctions, 
| Instructions, 
‘Insurance, 
Jails, 
‘Judgment creditor, 
Judgments, 
| | Jurisdiction, 
| Juries, 
' Justices’ Courts, 
‘Landlord & Tenant, 
Laches, 
. Laws, 
_ Lien, 
Limitation, 
Marriage Contracts, 
| Mills and Mill- dams, 
Misnomer, 
Mortgages, 
Name, 
New trial, 
Nonsuit, 
Notice, 
Nuisance, 








TITLES. 


Official Bonds, 
Partition, 
Partnership, 
Patent, 

Penal Bonds, 
Petition in Debt, 
Pleading, 
Possession, 
Practice, 
Presumptions, 
Principal and Agent, 
Public Lands, 
Records, 

Right of Property, 
Scire facias, 
Security, 

Set-off, 

Sheriff, 

Sheriff’s Sales, 
sheriff’s Deeds, 
Slander, 

Slaves, 

Spanish Grants, 
Statute of Frauds, 
“t. Charles Commons, 
St. Louis Commons, 
Tender, 
Transcript, 
Trespass, 

Trover, 

Usury, 

Variance, 

Venue, 

Warranty, 

Wills and Testaments, 
Witnesses, 

Writs, 

Writs of Error. 








